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THE WORK OF THE WISCONSIN SUPREME COURT FOR 
THE AUGUST 1935 AND JANUARY 1936 TERMS 


I. 
STATISTICAL SURVEY* 


JosepH G. WERNER 


The calendar for the August, 1935, and January, 1936, terms 
included a total of 503 cases.’ Since 15 of these cases were decided 
in connection with other cases,” for all practical purposes the court 
actually made determination of 488 cases. 

The amount of litigation in the supreme court during these terms 
did not deviate greatly from the amount disposed of during the 
1933-4 and 1934-5 terms. During the 1933-4 terms the total number 
of cases on the calendar was 504,’ while 493 cases were litigated for 
the 1934-5 terms.* 

Table I reveals the disposition of the cases for the August, 1935, 
and January, 1936, terms. Of the cases determined, 44.7% were 
affirmed on hearing, while 26.9% were reversed or modified. The 
remainder of the cases were continued, dismissed or otherwise dis- 
posed of. 

The average number of opinions written by each justice was 41.4.5 
The average for each justice for the 1934-5 terms was 42.6,° and for 
1933-4 was 53.8.7 The average number of dissenting opinions for 
1935-6 was 2.4 per justice. Including dissents by concurrence in 
such opinions and dissents without opinion, the average number of 
dissents per justice was 6.3.8 

Of the decisions rendered, 14.5% come under the classification 
of “master and servant”, with a total of 52 cases. All but six of 





* The author acknowledges the assistance of Mr. Arthur A. McLeod, clerk of 
the Wisconsin Supreme Court, in compiling this material. 

*For statistical surveys of work of the Wisconsin Supreme Court for 1933, 
1934 and 1935, see (1933) 9 Wis. L. Rev. 5; (1934) 10 Wis. L. Rev. 5; (1935) 11 
Wis. L. Rev. 5. 

*See Table I. 

* (1934) 10 Wis. L. Rev. 7. 

“(1935) 11 Wis. L. Rev. 7. 

*See Table IV. This does not include dissenting opinions or opinions written 
on motions for rehearing. . 

*(1935) 11 Wis. L. Rev. 5. 

* (1934) 10 Wis. L. Rev. 5. The computation for the 1933-4 terms included 
dissenting opinions and opinions on rehearing. 

*See Table V. 
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these cases arose under the Workmen’s Compensation Act. Under 
the classification of negligence in automobile accidents 35 cases, or 
9.8%, were decided, 18 of this number by per curiam memorandum.® 


TABLE I 
DisposiT1on OF LITIGATION* 


Affirmed on hearing” 218 
Affirmed in part and reversed in part 
Continued 
Dismissed by stipulation 
Modified, and as modified, affirmed 
Reversed on hearing 
for non-appearance of parties® 
Judgment reversed on motion of appellant® 
——s affirmed on motion of respondent* 
Appeal dismissed for want of prosecution‘ 
Appeal or proceeding dismissed 
Denial of respondent’s motion to dismiss 
Appeal dismissed on motion of appellant 
Technical affirmance for failure to prosecute appeal 
Stipulated to abide by result of other cases 
Writ dismissed for non-appearance 
Writ granted on original action 
Writ denied on original action 
Motion granted to strike attorney’s name from roll 
Sustain or overrule demurrer to original action 
Order affirmed with costs 
Declaratory judgments 
Order reversed on motion of appellant 
Motion to dismiss appeal denied 
Motion to strike motion, granted 
Cases brought up separately, but decided with other cases 





ne 
7 





a 
— 





w 
.-) 





~ 





8 

















— 















































Orr FR ONNN Oe eh eee OO Me 


~ 





Total 503 


* This table shows the disposition of the 503 cases comprising the August, 1935, 
and January, 1936, terms. Opinions on rehearing or on motions for rehearing are 
not included in this table. 

» Including cases affirmed without opinion under Rule 64. 

* Rule 31. 

“Rule 32. 

*Rule 33. 

* Rule 31. 

* Rule 31. 








"See Table III. 
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TABLE II 
Dispostrion Upon REVERSAL OR PARTIAL REVERSAL 


Miscellaneous reversals, which for practical purposes terminated the litigation .... 
Modified, and as modified, affirmed 
Remanded with directions for / to* 
Confirm order of Industrial Commission 
Vacate award of Industrial Commission 
Further proceedings by the Industrial Commission 
Vacate order of Public Service Commission 
Further proceedings by the Tax Commission 
Dismiss complaint on the merits 
Dismiss complaint 
Dismiss cross complaint 
Enter judgment for plaintiff 
Enter judgment for defendant 
Further proceedings in accordance with opinion 
Further proceedings according to law 
New trial 
New trial on question of damages only 
Overrule demurrer to complaint or answer 
Sustain demurrer to complaint or answer 
Dismiss petition 
Dismiss claim 
Discharge defendant 
Enter judgment according to opinion 
Quash alternative writ 
Deny defendant’s motion to quash 
Enter deficiency judgment in favor of plaintiff 
Confirm foreclosure sale 
Enter order denying defendant’s motion 
Enter judgment dismissing the action 
Enter judgment in accordance with appellant’s petition 
Remand custody of defendant to sheriff 
Enter judgment upon counterclaim 
Deny probate of will 
Taxation of costs in accordance with opinion 
Enter judgment affirming assessment 
Enter judgment affirming judgment of civil court 
Enter order giving plaintiff option to take order 
confirming sale and denying deficiency judgment, or an 
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order denying confirmation and ordering a resale 1 
Total 142 





“In some instances more than one direction is given in a case. For example, 
there may be a direction to vacate an order of the industrial commission and 
to send it back to the commission for further proceedings. Every direction has 
been included in this compilation. 
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TABLE III 
Topica, ANALYsis or DECISIONS* 


Decisions Memorandum 
With Decisions and 
Opinions Connected Cases Total” 































































































Administrative Law* - im «< eee 5 
Agency (eee 2 
I BI II vsnvsncsccccnncnecsseerssessonasioses ———e 1 
Banks and Banking -- main 6 
Bills and Notes 2 5 7 
Constitutional Law > }3— iis 8 
Contracts 6 3 9 
Corporations oS --*° ‘sien 6 
Criminal Law 16 6 22 
Creditors’ Rights 10 2 12 
es 2 4 6 
Eminent Domain -_ #§$#;$+;__~— ‘spainas 4 
Equity 4 3 7 
Evidence . ee 4 
Guardianship Si > vom 3 
Insurance 24 3 27 
Master and Servant* 43 9 52 
Mortgages 14 1 15 
Municipal Corporations —————— 15 
Negligence (Automobiles)  .................scs00 17 18 35 
Other Negligence 10 2 12 
Partnership 2 
Paupers 1 
Personal Property re ae 4 
Persons a 6 2 8 
Practice and Procedure 23 2 25 
Probate 7 2 9 
Real Property 8 4 12 
Sales a» hail 5 
Statutory construction D icthiny: (gai 6 
Suretyship and Guaranty ........-ccssssssssssseees aos . Pie 11 
Taxation os ea 10 
Torts 1 2 3 
Trusts oo ~ 0 a 4 
Totals 290 68 358 





*In making this classification, each case is listed only once. As far as possible 
cases have been placed under the topics which were given major attention by the 
supreme court. In some instances where two problems have received almost the 
same emphasis, the selection has necessarily been somewhat arbitrary. 

’ Cases in which there has been a rehearing or motion for rehearing are listed 
but once. 

* Concerns the law of administrative bodies.. Does not include the Industrial 
Commission, which is classified under “Master & Servant.” 

* With six exceptions, these cases arise under the Workmen’s Compensation Act. 
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Topica, ANALYsIs OF OPINIONS" 


Administrative Law 


Agency 

Attorney and Client 
Banks and Banking 
Bills and Notes 
Constitutional Law 
Contracts 
Corporations 

Criminal Law 
Creditors’ Rights 
Damages 

Eminent Domain 
Equity 

Evidence 
Guardianship 
Insurance 

Master and Servant 
Mortgages 

Municipal Corporations 
Negligence (Automobiles) 
Other Negligence 
Partnership 

Paupers 

Personal Property 
Persons 

Practice & Procedure 
Probate 

Real Property 

Sales 

Statutory Construction 
Suretyship and Guaranty 
Taxation 

Torts 

Trusts 


Totals 
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* This analysis does not include dissenting opinions, nor opinions on rehear- 


ing or on motion for rehearing. 
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TABLE V 
DISSENTS 
Concurrence in 
Dissenting Opin- 
With Without ion Written by 
Opinion Opinion Other Justice Total 
Rosenberry, C. J. 2 1 1 4 
Fowler, J. 8 i ‘ie 8 
Fritz, J. 1 4 1 6 
Fairchild, J. 4 3 1 8 
Wickhem, J. 2 a 3 9 
Nelson, J. on 4 3 7 
Martin, ni ras 2 2 
Total 17 16 11 a4 
TABLE VI 


DISPOSITION OF APPLICATIONS FOR REHEARING AND FOR MOopIFICATION OF MANDATE 
Motion for Rehearing 

















Denied—With Costs 18 
Without Costs 10 

Denied, but clarification made 5 
Denied, but former mandate amended 2 
Granted, and former mandate vacated or amended ..............:sssssseeeseee 1 
Motion to modify mandate denied 1 


Total 37 





II. 
BANKING AND NEGOTIABLE INSTRUMENTS 
Cart ZOLLMAN 
A. BANKs AND BANKING 


It would very much abridge the security of bank creditors if the 
superadded (or “double”) liability of the stockholders were to cease 
on their death. Such liability being contractual, survives against their 
estate. If the estate has been administered and distributed, the claim 
will be enforced against the distributees to the extent that they have 
received benefits. This principle was applied in Banking Com- 
mission v. Best.2, The stockholder died in 1931; the final judgment 
in his estate was entered in March 1933. The bank closed in May 
1933. An assessment was levied against the distributees. Their 
contention was that the estate should have been opened up and the 
claim filed against it. The court held that this would have been futile 
and that the assessment directly against the distributees was proper. 





*3 Zollman, Banks and Banking (1936) §1721. 
*219 Wis. 526, 264 N. W. 176 (1935). 
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Another case along the same line is Shafer v. Bellin Memorial 
Hospital. A great number of statutes are referred to in the opinion. 
For our purposes it is sufficient to state that the court held that an 
action to recover such liability is a “liquidated demand arising on an 
implied contract” within Section 270.635; that it accrued when the 
bank commissioner took possession for the purpose of obtaining a 
stabilization agreement and though the subsequent action of the 
commissioner in declaring the liability to be due was mistakenly 
based on other statutes, an action lay against the distributees of the 
estate of the stockholder whose estate was distributed within three 
months after the liability had accrued. 

Still another case is Shafer v. Sell The action was brought by 
the banking commission against the residuary legatee of a stock- 
holder who had died two years before the bank closed. Defendant, 
on the advice of the administrator with the will annexed, had re- 
fused to accept the stock. The court held that as she had not become 
a stockholder, she was not liable. It left open the question whether 
the next of kin were liable.“ 

A bank may guarantee public but not private deposits. A pledge 
of assets to secure a private deposit violates the rights of the other 
depositors. It sets apart for the use of the favored depositor assets 
in which all have an equal interest, making an invidious distinction. 
A bank cannot make a practice of it and live. Knowledge by its 
customers of the practice would end its career. The very offer of 
collateral would send the discriminating depositor away. The prac- 
tice would therefore have to be secret. That is enough to condemn 
it. A power which cannot stand the light of publicity cannot be 
allowed to banks. An alleged implied power which must be used 
clandestinely refutes itself.° A different case arises where a stock- 
holder executes a guaranty of a deposit in order to induce the de- 
positor to sign a stabilization agreement. Having obtained the benefit 
of the contract, he is of course in a very bad situation in objecting 
to its validity. In Citizens State Bank v. Schmitz® the court upheld 
such a contract over the following objections: (1) that it violates 
Section 221.03 which requires a sworn statement by the incorpor- 
ators of a newly organized bank that no compensation, commission or 
bonus has been paid by the promoters and that no one has been 





*219 Wis. 495, 264 N. W. 177 (1935). 
*220 Wis. 112, 264 N. W. 620 (1936). 
“For a critical discussion of this case by the reviewer, see the December 
1936 issue of Marquette L. Rev. 
*5 Zollman, Banks and Banking (1936) §§3271, 3272. 
*219 Wis. 552, 263 N. W. 702 (1935). 
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given any concession, contract or privilege; (2) that it bestows a 
preference on the depositor within Section 221.33; (3) that the de- 
posit, by virtue of the guaranty, became a deposit of a special nature 
“which was indirectly and positively the equivalent of a liability”. 
Though these contentions obviously have so little background of 
reason, judgment, or logic that they refute themselves, the court 
with the most admirable patience discusses and refutes them. 

The old type savings bank was a quasi charitable and purely 
benevolent institution designed to encourage economy and thrift 
among persons of small means and had no dividend-receiving stock- 
holders. Its depositors, therefore, of necessity took the place of stock- 
holders and shared profits and losses. In case of losses a scaling down 
of deposits was frequently the best way out of the difficulty. Such 
deposits have accordingly been judicially scaled down.’ The same 
result can be achieved in stockholder banks by an agreement signed 
by all depositors. The choice frequently is between a stabilizing 
agreement and liquidation. The latter frequently will net the de- 
positors less than the former. However the task of obtaining such 
an agreement from all the depositors is practically impossible. A 
statute therefore is in order. 

Section 220.07 is such a statute. It requires the signature of 
the owners of 80% of the deposits for stabilization. In Corstvet v. 
Bank of Deerfield* the simple question was whether such an agree- 
ment was binding on a depositor who had not signed it. The pre- 
vailing opinion covers nineteen pages and contains an extended his- 
tory of the statute which cannot even be intimated here. The court 
holds that the statute applies to deposits made before its enactment, 
does not impair the obligation of a contract, does not fail to prescribe 
a standard of conduct for the commissioner and does not fail to 
provide for due process. Whether the 80% have signed is a question 
of fact and the finding of the commissioner is conclusive in the 
absence of an appeal to the banking review board. 

Collateral notes are strictly construed against the party who 
has written or printed them, whether he is maker or payee, and the 
question of proper provisions covering future liabilities is conse- 
quently of great interest to banks. Whether such a note reciting 
that the security is “for the further security and payment of any and 
all indebtedness which the undersigned may now or hereafter be 
owing” covers a contingent liability on the maker’s guaranty of a 





*2 Zollman, Banks and Banking (1936) $1128. 
* 220 Wis. 209, 263 N. W. 687 (1936). 
*7 Zollman, Banks and Banking (1936) $4922. 
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third person’s debt to the bank was the question in Sharp v. First 
Nat. Bank of Antigo.°The court holds that “indebtedness” has a 
well defined meaning and means a sum of money due by a certain 
and express agreement and does not cover contingent liabilities. The 
whole matter therefore is one of contract. Banks will be well ad- 
vised to submit to their attorneys their form for collateral agreements 
so as to obviate the difficulty. In Commercial and Savings Bank v. 
Robert J. Jenks Lumber Co." a provision is construed which might be 
useful to attorneys confronted with this question. 

A principal cannot accept the benefit of an unauthorized contract 
and repudiate the burden. He cannot take a gift and disregard the 
hand fetching it. He may not climb by a ladder and then kick the 
ladder away.12 Waldheim & Co. v. Mitchell Street State Bank® 
applies this simple principle to a complicated state of facts. One John 
Shutten owed Waldheim and Company $142.90. He presented a 
check for $1500 payable to the order of Louise Shutten as guardian 
of John Shutten and to New Amsterdam Casualty Company. Louise 
Shutten had duly endorsed the check but the casualty company had 
not. An officer of Waldheim and Company whose signature was 
not authorized by the company or filed with the bank, endorsed the 
check, facilitated the cashing of the check by identifying John Shutten 
at the bank, and accepted for his principal $142.90 of the proceeds in 
discharge of Shutten’s debt. The drawee refused payment because 
the check had not been endorsed by the casualty company. The latter 
refused to endorse and the bank charged the check to Waldheim and 
Company. Over a year later the latter vainly protested the charge 
and, without returning or offering to return the $142.90 received by 
it out of the transaction, sued the bank. The contention, of course, 
was that the officer of Waldheim and Company had no authority 
to endorse the check. The court held that Waldheim and Company, 
by retaining the benefits of the transaction, had ratified. 

In Fidelity &Casualty Co. of New York v. Maryland Casualty 
Co.'* a bank president was the executor or administrator of a number 
of estates of which on some the plaintiff and on others the defendant 
was surety. Being short in an estate account on which the defendant 
was surety, he despoiled accounts on which the plaintiff was surety 
and credited the sums thus obtained to the estate first mentioned. 
Plaintiff being liable for these defalcations sued defendant for sub- 





*° 220 Wis. 506, 264 N. W. 245 (1936). 

™ 104 Fed. 732 (C. C. N. D. Ohio 1911). 

* 5 Zollman, Banks and Banking (1936) §3035. 
* 220 Wis. 552, 265 N. W. 561 (1936). 

* 268 N. W. 226 (Wis. 1936). 
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rogation. The court held that the plaintiff clearly was entitled to 
be subrogated. Since the president was not representing the bank 
when he committed his depredations but was acting in his own inter- 
est under circumstances which rebutted any likelihood of disclosure 
on his part, the bank was not charged with notice of his action.”® 

In Shinners v. State ex rel. Laacke"* it appears that Laacke in 1930 
and 1931 was a stockholder and director of the Milwaukee Commer- 
cial Bank and bought large amounts of stock from Paine Webber and 
Company, an investment house having an office in Milwaukee. All 
dealings were practically on a cash basis. The Commercial Bank 
became insolvent and Laacke was arrested and charged with a viola- 
tion of Section 348.179 which makes it a criminal offense for any 
person “engaged in the business of receiving deposits of money for 
safe-keeping,” or “any officer or employee of any bank, banking com- 
pany, or trust company” to deal in margin operations. The dis- 
trict court on preliminary hearing had denied a motion to discharge 
the defendant who thereupon obtained discharge by a writ of habeas 
corpus in the circuit court. The supreme court affirmed such discharge 
on the ground that defendant had not been brought within the words 
of the statute even if his dealings had been on margin. 

In construing the words “any person engaged in the business of 
receiving deposits of money for safekeeping,” the court pointed out 
that the purpose of the legislature was to cover persons engaged in 
private banking, a subject matter which was legal when the statute 
was first enacted but had since become illegal. Since defendant had 
not in any manner engaged in private banking, he could not be made 
liable under this part of the statute. The other provision, containing 
the words, “any officer or employee of any bank, banking company 
or trust company” was held to be equally inapplicable since the de- 
fendant was merely a director and had never been an officer or em- 
ployee of the bank. The court cited numerous statutory provisions 
which clearly distinguished between directors and officers and re- 
iterated and applied the well known legal proposition that criminal 
statutes must be strictly construed in favor of the accused and must 
not be extended by implication. In view of this determination the 
court did not deem it necessary to enter into a discussion whether 
the defendant, if he had been an officer or employee of the bank, 
had violated the statute by engaging in margin operations. 





*4 Zollman, Banks and Banking (1936) $2323. 
** 219 Wis. 23, 266 N. W. 184 (1935). 
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A bank may not unload its worthless or depreciated securities on 
its depositors under the guise of making an investment for them." 
What is true where the depositor is competent is doubly true where 
he is incompetent. The act of an officer of the bank who is the guard- 
ian of an incompetent in “selling” the frozen assets of the bank to 
himself as guardian therefore is voidable at the election of the repre- 
sentative of the incompetent.'® 

State ex rel. Schomberg v. Home Mut. Building & Loan Ass'n. 
holds that the paid up stockholder in a building and loan association 
occupies toward it not the relationship of a part owner of the business 
but substantially that of the owner of a bond issued by it. Hence the 
statutes authorizing stockholders in banking and other corporations 
to examine the books of the corporation are inapplicable to a build- 
ing and loan association. 

In Graf v. Seymour State Bank® it appeared that the bank had 
invested $3,700 for Graf in a $4,600 mortgage on 80 acres of land. 
One acre, containing the house, was later sold by the mortgagor and 
the bank, on receipt of $800, executed a partial release of the 
mortgage and paid the $800 to the other investors. The court held 
that the plaintiff was entitled to recover thirty-seven forty-sixths 
of this amount as his share in the mortgage. No extended discussion 
is necessary to support this decision. 

In Patton v. Milwaukee Commercial Bank™ the court held that a 
claim for future rent under a lease to a bank since insolvent, can- 
not be maintained whether the claim be regarded as one for rent or 
is one for damages arising out of the abandonment of the lease 
by the bank commission. This holding is in accord with the author- 
ities on the question.”” 

Investment company cases are by digesters included in the sub- 
ject of Banks and Banking and for this and no other reason the 
case of Wisconsin Investment Company v. Skinner*® deserves a pass- 
ing notice here. The court simply holds that an investment company 
incorporated in Delaware is not an investment company within the 
meaning of Section 216.01 so as to be obligated to obtain authority 
to do business in the state under Chapter 215 applicable to foreign 
building and loan associations. 





**g Zollman, Banks and Banking (1936) §5265. 
“In re Filardo, 267 N. W. 312 (Wis. 1936). 
220 Wis. 649, 265 N. W. 701 (1936). 

»” 266 N. W. 222 (Wis. 1936). 

™ 268 N. W. 124 (Wis. 1936). 

9 Zollman, Banks and Banking (1936) $6451. 
™* 220 Wis. 537, 265 N. W. 681 (1936). 











16 WISCONSIN LAW REVIEW [Vol. 12 


B. NEGOTIABLE INSTRUMENTS 


The cases dealing with negotiable instruments are few and of 
minor interest. A short statement of the points decided is all that 
is called for. 

Michalak v. Nowinski* applies the legal truism that a taker after 
maturity, though for value, takes subject to defenses. It grew out of 
the Czerwinski manipulations which shook the confidence of numer- 
ous Polish residents of the south side of Milwaukee. Plaintiff 
invested her life’s savings of $3,000 in a mortgage note which was 
overdue on its face and had been paid by the person who had assumed 
the mortgage. The note had been left in Czerwinski’s possession 
and the mortgage had been assigned to him instead of being satisfied. 
No notation of payment was on the note. Either the plaintiff or the 
person who assumed the mortgage must bear the loss. The court 
refused to let a hard case make bad law. The existence of an 
estoppel was denied by the court. 

Long v. Mates* holds that the accommodation maker of a note 
whose liability has been discharged by the Statute of Limitations does 
not revive such liability by requesting the accommodated maker to 
make some payment on the note and by being present when such 
person turns over a sack of flour to the owner as payment. 

In In re Pratt’s Estate** the court reiterates the self-evident prop- 
osition that notes payable to the makers and indorsed by them are 
bearer notes. 


An accord and satisfaction may be evidenced by any writing or 
may rest wholly or partially on parol. A note executed as the cul- 
mination of the negotiations certainly is enforcible no less than is any 
other note based on a good consideration. Holbeck v. Southside 
Malleable Casting Co." 

In Reilly v. Arnsmeier*® the renewal or extension of an obligation 
took the form of a note. The court held that the evidence supported 
a finding that the old obligation had been discharged and a new debt 
created. 





* 220 Wis. 1, 264 N. W. 498 (1936). 
* 219 Wis. 414, 263 N. W. 371 (1935). 
* 266 N. W. 230 (Wis. 1936). 

* 220 Wis. 399, 264 N. W. 834 (1936). 
* 220 Wis. 564, 265 N. W. 713 (1936). 
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III. 
CONSTITUTIONAL LAW 
Epwin ConrAD 


During the August 1935 and January 1936 terms the Wisconsin 
Supreme Court considered in all fourteen statutes and three muni- 
cipal ordinances. Of the statutes the court declared all constitutional, 
except three. However, all three ordinances were voided. During 
these terms no emergency legislation growing directly out of the 
economic depression was invalidated as unconstitutional. 


A. Home Rute AMENDMENT 

Under the Home Rule Amendment,! when the legislature deals 
with matters of “state-wide” concern, it may resort to classification ; 
when the legislature deals with “local affairs”, it may classify, but 
such legislation is subject to charter ordinances adopted by munici- 
palities. That the compensation of police officers of a city is a matter 
ot “state-wide concern” and not a “local affair” was expressly recog- 
nized in Van Gilder v. City of Madison.? The case followed in prin- 
ciple State ex rel. Harbach v. Mayor, etc. of Milwaukee,® but dis- 
tinguished State ex rel. Ekern v. Milwaukee* for the reason that the 
height of buildings is too remotely connected with the public health 
oi the state. The Van Gilder case,® though provoking much com- 
ment, has not added much definition to the words “state-wide concern” 
and “local affairs.”® 


B. DELEGATION OF POWERS 
Wisconsin Recovery Act. The new Wisconsin Recovery Act’ 
was sustained in the Tavern Code Authority case.® The court decided 





* Wis. Const. Art. XI, §3: “Cities and villages organized pursuant to state law 
are hereby empowered, to determine their local affairs and government, subject 
only to this constitution and to such enactments of the legislature of state-wide 
concern as shall with uniformity affect every city or every viliage.” 

7 267 N. W. 25 (Wis. 1936). 

*189 Wis. 84, 206 N. W. 210 (1925), holding that the repair of school build- 
ings is of state-wide concern. 

*190 Wis. 633, 209 N. W. 860 (1926), holding that the regulation of the 
height of buildings in Milwaukee is a local affair. 

*Van Gilder v. City of Madison, 267 N. W. 25 (Wis. 1936). 

*In State ex rel. Coyle v. Richter, et al., 203 Wis. 595, 234 N. W. 909 (1931), 
obiter to the effect that election laws are of state wide concern. See also City of 
Janesville v. Heiser, 210 Wis. 526, 246 N. W. 701 (1933) and State ex rel. Sleeman 
v. Baxter, 195 Wis. 437, 219 N. W. 858 (1928). 

* The old Recovery Act was chapter 476, Laws 1933, Wis. Stat. (1933) c. 110. 
This was amended by chapter 182, Laws 1935, and as amended is the new Wis- 
consin Recovery Act, Wis. Stat. (1935) c. 110. 

*In re Petition of State ex rel. Attorney General et al. (Tavern Code Author- 
ity), 220 Wis. 25, 264 N. W. 633 (1936). The note in 11 Wis. L. Rev. 430 (1936) 
makes extensive comment unnecessary. 
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the constitutionality on only one issue, whether the power was prop- 
erly delegated. The new Act makes it the duty of the governor to 
promulgate codes of fair competition. Thus was eliminated the ob- 
jection to the old Recovery Act voiced in the Gibson case,® namely 
that whether any code should exist at all depended on the will of a 
majority of the trade or business. The policy under the new Act 
that competition shall be fair and that unfair methods of competition 
shall be prohibited is a sufficient standard for the governor to follow. 
The court assumed that the legislature in passing the new Recovery 
Act must have had in mind the recent Schechter case! and hence con- 
strued its language as authorizing codes eliminating unfair trade prac- 
tices. Because of this interpertation, the difficulties presented in 
the Schechter case and the “Hot Oil” case!* have been removed. 

A section of the same Act,!* requiring every code to provide for 
assessments on a fair and equitable basis in amounts sufficient to 
reimburse the state for expenses incurred in formulating the code, 
was declared an adequate standard to guide the executive.** 

Milk Control Act. The delegation of power to the department 
of agriculture and markets to control and regulate the milk business'® 
was approved on the hypothesis that the standard set up in the Milk 
Control Law, to eliminate unfair methods of competition, sufficed.!* 

Banking Act. “Whenever the commissioner of banking with a 
view to stabilizing and readjusting the bank structure of any bank, 
shall approve a stabilization and adjustment agreement. . .”17 was 
held to be a workable standard to be used by the commissioner of 
banking.*® 


C. Contract CLAUSE 


The Wisconsin court for the first time considered the state 
Mortgage Moratorium Law.’® In sustaining its validity,”° the justices 





* Gibson Auto Co. v. Finnegan, 217 Wis. 401, 259 N. W. 420 (1935). 

* A. L. A. Schechter Poultry Corporation et al. v. United States, 295 U. S. 
495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

" Ibid 


* Panama Refining Co. et al. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241 (1935). 

* Wis. Stat. (1935) §110.08(1). 

: State ex rel. Attorney General v. Wis. Constructors, 268 N. W. 238 (Wis. 
1936). 

* Wis. Stat. (1935) §100.03. 

** State ex rel. Finnegan v. Lincoln Dairy Co., 265 N. W. 851 (Wis. 1936). 

** Wis. Stat. (1933) §220.07(16). 

* Corstvet v. Bank of Deerfield, 220 Wis. 209, 263 N. W. 687 (1936). 

” Wis. Stat. (1935) $281.209, allowing the extension of the period of redemp- 
tion upon the payment of all or a part of the reasonable rental. 

* Mutual Building & Savings Ass’n. v. Willing, 267 N. W. 297 (Wis. 1936). 
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adopted without discussion the rule of the Blaisdell case,74 and a 
fortiori, its reasoning. To reiterate, although an emergency does 
not create a power, yet it may furnish the occasion for the exercise 
of that power; the due process and contract clauses are not violated 
by state legislation directed toward the protection of a basic interest 
of society.” 

The majority of the court in Corstvet v. Bank of Deerfield™ 
concluded that Section 220.07(16) of the Statutes of 1933, author- 
izing the commissioner of banking to approve a stabilization agree- 
ment for a bank without actually taking possession of said bank, 
applied to deposits made prior to the passage of this section. At 
the time plaintiff made his deposit, Section 220.08(15) of the 
Statutes of 1927 was in effect, allowing such stabilization agreement 
only when the commissioner had taken charge of the bank. The 
court could not see an impairment of contract because plaintiff had 
no vested right in any procedure and would have suffered more loss 
if the commission had taken charge of the bank. 


D. Approval or BILLs 


Partial Veto. An attempt by the governor to veto parts of 
Bill 312 S. (1935), published as Chapter 546 of the Laws of 1935, 
proved ineffectual in State ex rel. Finnegan v. Dammann.* The 
court found that this was a revenue raising measure since it increased 
motor carriers’ license fees and repudiated the doctrine that a bill is an 
appropriation bill within the meaning of the partial veto section™® 
because its operation, in connection with an existing appropriation 
law, has an indirect bearing on the appropriation of money.”* Further- 
more, the court held that since a bill does not become a law until the 





™ Home Building & Loan Ass’n v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 
L. ed. 413, 88 A. L. R. 1481 (1934). 

™In accord with the principal case are Blaisdell v. Home Building and Loan 
Ass’n., 189 Minn. 422, 249 N. W. 334 (1933); Des Moines Joint Stock Bank v. 
Nordholm, 217 Ia. 1319, 253 N. W. 701 (1934); Russell v. Battle Creek Lumber 
Co., et al., 265 Mich. 649, 252 N. W. 561 (1934). See (1933) 9 Wis. L. Rev. 92; 
(1934) 9 Wis. L. Rev. 306. 

77220 Wis. 209, 263 N. W. 687 (1936). 

* 220 Wis. 143, 264 N. W. 622 (1936). See (1936) 11 Wis. L. Rev. 582. 

* Wis. Const. Art. V, $10. 

*In State ex rel. Wis. Tel. Co. v. Henry, 218 Wis. 302, 260 N. W. 486, 99 
A. L. R. 1267 (1935), it was held that if the bill was primarily an appropriation 
bill the governor could veto any separable part thereof, even though that part was 
not an appropriation. However, in the principal case ‘the bill was not an appro- 
Ppriation bill. 
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governor approves it (the legislature having adjourned), the partial 
veto caused the whole act to fail.?" 

Adjournment. In construing the last clause of Article V, Sec- 
tion 10, Wisconsin Constitution,?® State ex rel. Sullivan v. Dam- 
mann** now crystallizes the law as follows: The only kind of an 
adjournment which will prevent the governor from returning a bill 
is a sine die adjournment; if the house in which the bill originated 
is not in session the bill may be returned to the clerk of the house or 
to some responsible officer. The attorney general’s office heretofore 
had ruled likewise.2® The principal case follows the majority rule.*! 
The Okanogan or Pocket Veto case** construes the national Consti- 
tution otherwise.** 


E. Duvet Process 


Milk Control Act. The Milk Control Law* and the Milk Dealers 
Law® were both sustained in State ex rel. Finnegan v. Lincoln Dairy 
Co.8® The Milk Control Law granted to a state commission power 
to regulate the milk industry and to prescribe prices. The aim of the 
legislature was to eliminate unfair methods of competition, aggravated 
by the current economic depression. Adhering to the principles of 
the Nebbia case,®" this court allowed the law as a valid exercise of 
the police power and repudiated the criterion of “affected with public 
interest”, and held that price fixing was not forbidden under the due 
process clause. 





™ This is the general rule: 25 R. C. L. 891; 59 C. J. 583. Of course, this rule 
does not apply to appropriation bills. 

* Tf any bill shall not be returned by the governor within six days (Sundays 
excepted), after it shall have been presented to him, the same shall be a law, 
unless the legislature shall by their adjournment prevent its return, in which case 
it shall not be a law. 

* 267 N. W. 433 (Wis. 1936). 

10 Ops. Att’y. Gen. 256, 298 (Wis. 1921). 

™ Wood v. State Administrative Board, 255 Mich. 220, 238 N. W. 16 (1931); 
64 A. L. R. 1446. 

* Okanogan Indians v. United States, 279 U. S. 655, 49 Sup. Ct. 463, 73 L. ed. 
89 (1929). 

* This view prevails in several states: Town of Norwalk v. South Norwalk, 
77 Conn. 257, 58 Atl. 759 (1904) ; People ex rel. Harless v. Hatch, 33 Ill. 9 (1863); 
In Re “An Act to Amend an Act entitled ‘An Act Concerning Public Utilities,’ ” 
83 N. J. L. 303, 84 Atl. 706 (1912). 

“Wis. Stat. (1935) §100.03. 

* Wis. Stat. (1935) §100.04. 

* 265 N. W. 197 (1936). See (1936) 11 Wis. L. Rev. 564. 

*™ Nebbia v. People of State of New York, 291 U. S. 502, 55 Sup. Ct. 505, 

78 L. ed. 940, 89 A. L. R. 1469 (1934). 
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Wisconsin Labor Code. Despite two federal decisions,®* the 
court in the American Furniture case®® construed the Wisconsin 
Labor Code,* identical with the Norris-LaGuardia Act*! in most 
respects, as applicable to persons and unions outside the employer-em- 
ployee relationship. Therefore, plaintiff employer was denied an 
injunction restraining defendant unions from peaceful picketing of 
any type. The exercise of police power is based on the economic ad- 
vantage held by the employer. Peaceful picketing, as defined by the 
Code, does not take property without due process of law, since none of 
the unlawful acts mentioned in the Truax case*® are allowed by the 
. Code. 

Taxation. The due process clause failed to destroy a 2.5% tax 
on the transaction of declaring corporate dividends to be paid out 
of income derived from property located and business transacted in 
the state, because such a tax is an excise tax on the transaction, and 
not one on the stockholder.** Nor did it knock down assessments 
under the Wisconsin Recovery Act, for the reason that they are not 
taxes but “regulation or enforcement fees”.“* A state cannot by 
definition, construction or other process domesticate a person or 
corporation in fact domiciled elsewhere, in order to avoid the appli- 
cation of the United States Supreme Court rule in Farmers’ Loan and 
Trust Company v. Minnesota ;*° it was so held in the Newport case.*® 

Public Utility Law. Of the utmost interest to all municipalities 
is the case of Wisconsin Power & Light Co. v. Public Service Com- 
mission.** By that decision, under the Public Utility Law of this 
state,*® when a municipality acquires a local public utility, it must 
pay the value of the local utility as a going concern, but need not pay 
in addition any “severance damages” arising out of the diminu- 
tion in value of the utility company property as a whole by reason 





*Lauf et al. v. E. G. Schinner and Co., Inc., 82 F. (2d) 68 (C. C. A. 7th, 
1936) ; United Elec. Coal Co. v. Rice, 80 F. (2d) 1 (C. C. A. 7th, 1935). 

* American Furniture Co. v. Local No. 200 of Milwaukee et al., 268 N. W. 
250 (Wis. 1936). This case will be annotated in a subsequent issue. 

“Wis. Stat. (1935) §§103.51 to 103.63 inclusive. 

“47 Stat. 70 (1932), 29 U. S. C. §§101-115 incl. (1934). 

 Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124, 66 L. ed. 254 (1921). 

“State ex rel. Froedert Grain & Malting Co., Inc. v. Tax Commission, 265 N. 
W. 672 (Wis. 1936). See (1936) 11 Wis. L. Rev. 587. 

“State ex rel. Attorney Gen. v. Wis. Constructors, 268 N. W. 238 (Wis. 1936). 

“ 280 U. S. 204, 50 Sup. Ct. 98, 74 L ed. 371 (1929), holding that intangible 
property followed the person of the owner and could only be taxed at the 
owner’s domicile. 

“Newport Co. v. Tax Commission, 219 Wis. 293, 261 N. W. 884 (1935). See 
(1936) 11 Wis. L. Rev. 300. 

219 Wis. 104, 261 N. W. 711 (1935). 

“ Wis. Stat. (1935), c. 197. 
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of taking a portion thereof. Any other conclusion would have been 
a death blow to future acquisition of utilities by municipalities. 

Classification. By Section 185.08(9) it is provided that the 
proper place of trial of any action by or against a co-operative shall 
be the county where the co-operative has its principal office. This 
section, in a prior decision, was held to apply only to actions under 
Section 185.08.4° Though no other corporation or person enjoys 
this privilege, the statute was upheld.®° It is a valid classification, it 
was stated, because the contracts of co-operatives have always been 
favored by the courts.®4 

An ordinance requiring a license for those selling and soliciting 
for mercantile houses outside the city and not maintaining a store in 
the city was discriminating classification.°* This is in accord with 
the Whipple case®* and in line with modern authority. 

Property. An ordinance forbidding all barbed wire fences in 
the city was invalid as to the plaintiff.°* Barbed wire fences are not 
nuisances per se*® and hence may not be barred under the police 
power. However, municipalities may still forbid barbed wire fences 
which are nuisances. The regulation of the height of fences is still 
left an open question by the decision. One court has held that an 
ordinance compelling plaintiff to remove her fence on her own land 
was void." 


F, Jupictary 


That the Civil Court of Milwaukee county is a municipal court 
within the meaning of the constitution, so that its process could not 
run throughout the state, was adjudicated in State ex rel. Schneider 
v. Midland Investment & Finance Co." Two principles were estab- 
lished therein: (1) That under Article VII, Section 2 of the con- 
stitution, where the character of the court is inconclusive, the legis- 


“State ex rel. Nat. Cheese Producers Federation v. Foley, 209 Wis. 471, 245 
N. W. 107 (1932). 

State ex rel. Saylesville Cheese Mfg. Co. v. Zimmerman, 220 Wis. 682, 265 
N. W. 856 (1936). 

"Watertown Milk Producers Co-op Assn. v. Van Camp Packing Co. et. al. 
199 Wis. 379, 225 N. W. 209, 226 N. W. 378, 77 A. L. R. 391 (1929); Liberty 
Warehouse Co. v. Burley Tobacco Growers’ Co-op. Marketing Ass’n., 276 U. S. 
71, 48 Sup. Ct. 291, 72 L. ed. 473 (1928). 

™ City of Edgerton v. Slatter, 219 Wis. 381, 263 N. W. 83 (1935). 

"Whipple v. City of S. Milwaukee, 218 Wis. 395, 261 N. W. 235 (1935). 
See 61 A. L. R. 337. 

™ Williams v. City of Hudson, 219 Wis. 119, 262 N. W. 607 (1935). 

wet Bh: dn OFS: 

* Riley v. Town of Greenwood, 72 S. C. 90, 51 S. E. 532 (1905). 

219 Wis. 161, 262 N. W. 711 (1935). 
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lative label is a determining factor ; (2) That the term “municipality” 
is broad enough to include a county or at least if the municipal court 
is located in the city, the area of its jurisdiction may extend to ad- 
jacent territory, provided all in the territory are allowed to vote for 
the judges. Chapter 257, Laws of 1933, allowing the process of said 
court to run throughout the state, could not change that court into 
an inferior court because of the failure to express the subject in 
the title of the bill.5* 

In the Tavern Code Authority case™® the Wisconsin Supreme 
Court took jurisdiction of an original action brought under the Uni- 
form Declaratory Judgment Act.® In Spoo v. State® it was said that 
the court as well as the legislature, at least where there is no con- 
flicting legislation, has equal power with the legislature to improve 
practice and procedure. This is fully within the reasoning of a 
prior case.® 

In Schwanke v. Garlt®* Article XIV, Section 13, Wisconsin Con- 
stitution,** was analyzed. It was held therein that if there actually 
was no common law applicable to a case at the time the constitution 
was adopted, the provision did not prevent the court from changing 
a rule of law which it had established subsequent to the adoption of 
the constitution. 


G. OTHER CONSTITUTIONAL CLAUSES 


Imprisonment for Debt. The collection of taxes on gasoline pro- 
duced, under Chapter 78 of the statutes, an agent-principal relation, 
not a creditor-debtor relation. Defendant was not therefore im- 
prisonable as for a debt, for failure to pay over the taxes. 

Freedom of Speech and Press. Before any evidence as to good 
motives and justifiable ends may be introduced at a trial for crim- 





The principal case in the writer’s opinion finally clarifies the confusion ex- 
isting in Norton v. Peck, 3 Wis. 714 (1854) ; State ex rel. Stark v. McArthur, 13 
Wis. 383 (1861) ; Atkins v. Fraker, 32 Wis. 510 (1873) ; Zitske v. Goldberg, 38 Wis. 
216 (1875); French v. L. Starks Co., 183 Wis. 345, 197 N. W. 726 (1924) and 
other cases. 

In re Petition of State ex rel. Attorney General et al. (Tavern Code Author- 
ity), 220 Wis. 25, 264 N. W. 633 (1936). See section X, below. 

® Wis. Stat. (1935) §269.56. 

“219 Wis. 285, 262 N. W. 696 (1935). 

“In re Constitutionality of Section 251.18 Wisconsin Statutes, 204 Wis. 501, 
236 N. W. 717 (1931). 

219 Wis. 367, 263 N. W. 176 (1935). 

“This section provides that such parts of the common law as were in force 
at the time the constitution was adopted were to remain, unless changed by the 
legislature. 

* Anderson v. State, 265 N. W. 210 (Wis. 1936). 





i 
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inal libel under the statute and under Article I, Section 3, Wisconsin 
Constitution, the truth must be established.** With respect to crim- 
inal slander as defined in our statutes, evidence of justification seems 
to be receivable even though the truth has not been proved.** 

Double Jeopardy. In Anderson v. State® the court applied the 
rule of State v. Brooks® that there is no double jeopardy” unless 
the evidence required to support a conviction on one charge would 
be sufficient to warrant a conviction on the other. Specifically, al- 
though by statute,™* in embezzlement trials the state may show sub- 
sequent embezzlements committed within six months after the date 
charged as evidence of the embezzlement charged, evidence of an 
earlier embezzlement may not be received. Here the case was very 
clear, for two separate embezzlements constituted the two charges; 
while in State v. Brooks’ the defendant was prosecuted under two 
different statutes for the same conduct. 

Vacancies in Office. Rather startling was the decision in State 
v. Roden."* B was elected register of deeds in November, 1932. 
He was re-elected in November, 1934, for the term beginning Janu- 
ary 7, 1935 and ending January 4, 1937. B died December 27, 1934. 
On January 4, 1935 the governor appointed X as register of deeds 
“for the term expiring January 4, 1937”. Under Article VI, Sec- 
tion 4, Wisconsin Constitution, the court denied the right of the gov- 
ernor to fill a vacancy before the term begins. The court construed 
the commission as appointing X only for the term beginning January 
7, 1935. Justice Fowler, dissenting, maintained that on a correct 
construction of the commission, X was appointed for the remainder 
of the term ending January 7, 1935 and could hold office until his 
successor was elected and qualified. The dissent of Justice Fowler 
seems justified on the ground that a vacancy did exist, that the gov- 
ernor did fill the vacancy by his appointment, and that the term for 
which X was appointed was fixed by the constitution and not by the 
commission.** 





State v. Herman, 219 Wis. 267, 262 N. W. 718 (1935). 

"State v. Mueller, 208 Wis. 543, 243 N. W. 478 (1932). 

* 265 N. W. 210 (Wis. 1936). 

* 215 Wis. 134, 254 N. W. 374 (1934). 

* Wis. Const. Art. I, §8. 

™ Wis. Stat. (1935) §355.31. 

"215 Wis. 134, 254 N. W. 374 (1934). 

* 219 Wis. 132, 262 N. W. 629 (1935). 

™ Wis. Stat. (1933) §17.03(9) to this extent was held to violate Article VI, 
Section 4, Wisconsin Constitution. 
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IV. 
CONTRACTS AND VENDOR AND PURCHASER 
PHILLIP OWENS 


Part of the stockholders of a corporation may contract with the 
rest for the purchase of all stock, to be divided among the purchasers 
and paid for by corporation funds and earnings, the purchasers be- 
coming, upon consummation of the sale, the sole owners of the corp- 
oration, property and future earnings. The rule that officers of a 
corporation cannot deal with funds of the corporation for their own 
benefit and that only the cfficers, through the board of directors, can 
purchase stock for the corporation, has no application. Mutual 
promises constitute sufficient consideration in executory contracts.’ 

A contract between a city and a corporation whereby the corpor- 
ation is to build and operate a factory and pay wages for a specified 
time in consideration of receiving free city water and a cash bonus is 
contrary to public policy and illegal, and the corporation performance 
bond is so closely connected with the plan as to be unenforceable.” 

In the absence of express agreement with the corporation, one 
cannot recover for services performed as officer or director but may 
recover the reasonable value on implied contract for extraordinary 
services other than as officer. A by-law forbidding compensation to 
any officer or employee, or creation of any liability, except for taxes, 
without express consent of three-fourths of the stockholders, is 
repugnant to statute vesting control of corporate matters in the 
directors,® and is void.* 

The court looks with favor upon agreements liquidating dam- 
ages difficult to ascertain, because they tend to avoid litigation and 
establish a plain, simple rule having a just and fair relation to the 
subject matter. Thus where one of defaulting lessee’s performance 
bonds, conditioned for the erection of a building by a date certain, 
expressly liquidates damages, the plaintiff lessor is limited to that 
amount against the surety, for failure to build, and for rent, taxes 
and insurance to that time, the money having taken the place of 
the building.® 





* Thomsen v. Olson, 219 Wis. 145, 262 N. W. 601 (1935). 

* Wendlant v. Hartford Accident & Indemnity Co., 268 N. W. 230 (Wis. 1936). 

* Wis. Stat. (1898) §1776, now §180.13. 

*Security Savings & Trust Co. v. Coos Bay L. & C. Co., 219 Wis. 647, 263 
N. W. 187 (1935). 

* Keehn v. Saxe, 219 Wis. 84, 268 N. W. 127 (1935). 
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The statutes dealing only with representations, warranties and 
estoppel,® there is no statutory prohibition against insuring a risk 
without medical examination, upon condition precedent, as a matter 
of coverage, that an insurable state of health exist when the policy 
issues. The condition precedent may be any specific condition of 
fact and need not be the affirmative performance of some act.’ 

A policy insuring A “and/or” B as the named assured is am- 
biguous® and having been drafted by the insurer is construed most 
favorably to the insured. With extended coverage A only is the 
named assured while the vehicle is being operated in his business; 
B only is the named assured while the vehicle is being operated in 
his business; and both are the named assured when the venture is 
joint or the relationship of principal and agent exists.® 

Until facts come to a purchaser’s attention reasonably tending to 
put him on inquiry as to the rating of bonds sold him under Section 
189.08, Statutes of 1925, as Class A, he has no affirmative duty to 
investigate. He may elect to rescind and demand return of the 
purchase price when such facts come to his attention. The cause 
of action then arises and, against the surety, exists for twenty years 
where the bond is under seal.!° 

One confronted with an obligation that he cannot legally resist 
is not obliged to wait to be sued and thus lose a reasonable oppor- 
tunity for favorable compromise in order to avoid assuming the 
character of an interloper or volunteer in the matter of paying a 
liaility common to him and another. A bondsman may therefore 
settle prior to suit and recover from the wrongdoer." 

A contractor’s statutory performance bond”? is for the benefit of 
laborers, materialmen and municipalities but the provision of suit 
within one year applies only to laborers and materialmen, not to the 
municipality. Mere acceptance of the work does not waive a con- 
tractual guaranty.1* Interest is not allowable on a claim for un- 
liquidated damages but in case of damages for breach of contract to 
construct a building, interest is allowable from the time of demand 
for the cost of items of material and labor where there is a reas- 





* Wis. Stat. (1935) $§209.06 (1), 209.07. 

™ Clark v. Prudential Ins. Co., 219 Wis. 422, 263 N. W. 364 (1935). 

*The use of the phrase “and/or” is severely criticized. 

*Employer’s Mutual Liability Ins. Co. v. Tollefsen, 219 Wis. 434, 263 N. W. 
376 (1935). 

* Chas. A. Krause M. Co. v. Chris Schroeder, 219 Wis. 639, 263 N. W. 193 
(1935). 

"U.S. F. & G. Co. v. Hooper, 219 Wis. 373, 263 N. W. 184 (1935). 

™ Wis. Stat. (1931) §289.16 (1) and (2). 

* Milwaukee County v. Neidner & Co., 220 Wis. 185, 263 N. W. 468 (1936). 
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onably certain standard of measurement by the correct application of 
which one can ascertain the amount owing." 

The examination and approval of a county treasurer’s books by 
the county board auditing committee in no way binds the county and 
if actionable mistake or defalcation is thereafter discovered, an action 
may be instituted within the period of the Statute of Limitations.® 

An accommodation maker of a note secured by mortgage, both 
given to collateralize his co-maker’s larger loan, upon payment of 
the note, is not entitled to subrogation, the payment not depending 
upon secondary liability nor being made to protect his own interests, 
nor under any agreement of subrogation. Subrogation being a crea- 
ture of equity, its operation will not be permitted to prejudice a 
creditor and until the entire debt is paid, no subrogation arises. In 
a strong, well considered dissenting opinion the position was taken 
that an accommodation maker is his co-maker’s surety and upon pay- 
ment of the note is entitled to subrogation.’® 

A fiduciary’s surety who has been compelled to respond for the 
fiduciary’s breach of trust is subrogated to all rights of action which 
the cestui que trust or creditor has against the fiduciary or all parties 
who participated in the wrongful act. A tacit understanding between 
conspirators to work to a common purpose or a mutuality of intent 

is sufficient to create guilty participation in a conspiracy." 

Liability under the state treasurer’s depository bond and liability 
on his official bond are not “common” even though recovery on 
either tends to replenish the same fund, and the surety on one is 
not entitled, upon payment, to contribution from the other.'® 


An “additional bond” given before a guardian’s sale of ward’s 
realty was held general because of its language, and the surety, bound 
by the final order of the probate court, held liable for the amount 
due on the final account and not entitled to subrogation from the 
other surety until payment was made, subrogation being based on 
payment and not liability.?® 

There was no action at common law against a vendor of intoxi- 
cating liquor by persons injured by the intoxication of the vendee. 
The right is statutory”® and strict compliance is necessary to create 





“ Laycock v. Parker, 103 Wis. 161, 79 N. W. 327 (1899). 

** Sheyboygan County v. Zimmerman, 219 Wis. 529, 263 N. W. 671 (1935). 

* Strelitz v. First Wis. Nat’l Bank, 220 Wis. 443; 264 N. W. 649 (1936). 

™ Martineau v. Mehlberg, 267 N. W. 9 (Wis. 1936). 

*U.S. F. & G. Co. v. Commercial Casualty Ins. Co., 268 N. W. 111 (Wis. 
1936). 

* Luce v. Fidelity & Casualty Co. of N. Y., 268 N. W. 131 (Wis. 1936). 

” Wis. Stat. (1933) §176.35. 
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liability. Licensee’s bondsman therefore was held not liable because 
statutory notice was not given and because an administrator has no 
cause of action for wrongful death in such case.” 

The surety of an executor using funds of one estate to repair 
defalcation in another, upon paying the loss to the first estate, is 
entitled to subrogation to the original rights of creditors and heirs 
of the other estate against the executor and his other surety. A bank 
president, as fiduciary, wrongfully crediting funds between two es- 
tates by proper banking procedure, acts in a private capacity under 
circumstances that rebut the likelihood of his disclosure to the bank 
and there is no imputation of guilty knowledge to the bank so as to 
create liability.?? 

A contract to make a will must be proved by clear and convincing 
evidence ; must be sufficiently definite to permit of specific perform- 
ance or indicate damages for breach; and must have consideration, 
forebearance of suit being sufficient even where no liability exists. 
Dower and homestead rights prevail, however, a will made pursuant 
to such contract being contractual as well as testamentary and en- 
forceable in equity.”* 

The seal raises a mere presumption and the true consideration of 
an executory contract under seal may be shown.** An executed con- 
tract under seal, such as a release upon payment of money damages, 
conclusively imports consideration and cannot be rescinded upon a 
showing that the consideration was not in fact paid.** When a 
contract under seal recites receipt of nominal consideration, the true 
consideration cannot be investigated to invalidate the contract even 
though it may not constitute such valuable and adequate consideration 
as entitled one to specific performance.”® 





™ Demge v. Feierstein, 268 N. W. 210 (Wis. 1936). 

™ Fidelity & Casualty Co. v. Maryland Casualty Co., 268 N. W. 226 (Wis. 
1936). 

* Estate of McLean, 219 Wis. 222, 262 N. W. 707 (1935). 

“Wis. Stat. (1929) §328.27; City Service v. Kuckuck, 267 N. W. 322 (Wis. 
1936). 

** Singer v. General Acc. F. & L. Assur. Corp., 219 Wis. 508, 262 N. W. 702 
(1935). 

*Spankus v. West, 267 N. W. 910 (Wis. 1936). Plaintiff and defendant, 
officers and only stockholders of a corporation, entered into an agreement where- 
by, after defendant had received $50,000 in salary and dividends, plaintiff could, 
on payment of $17,500, purchase defendant’s stock. If after ten years, defendant 
had received more than $50,000, the purchase price was to be reduced by the 
excess; if less, increased by the amount of the deficiency. Both parties signed 
the contract but it contained no promise by plaintiff and no mention of con- 
sideration other than “$1 to him (defendant) in hand paid and other considera- 
tions to be paid and performed as herein set forth”, and the “purchase price” 
as already stated. After seven years when defendant had received over $50,000 
in salary and dividends and before plaintiff had tendered the purchase price, 
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The ordinary rules of construction apply where specific per- 
formance is sought and if the meaning of the contract can be thus 
ascertained, the relief will not be denied. Thus, where reasonable 
time is contemplated, failure to fix definite time for performance is 
not fatal. If inconvenience and expense to one are so great compared 
to the benefit to the other as to make specific performance inequitable, 
it may be denied and damages awarded." 

A cropper has no title, and a creditor cannot reach his interest 
by levy until the crops are divided.”® 

Where the offerer asks for immediate acceptance by wire, offeree’s 
acceptance by telephone confirmed by letter is valid, such acceptance 
being in a sense by wire and fully efficient. Not having changed 
the substance, it is not a new offer.?® 

A stockholder’s personal guaranty of payment of deposit is not 
contrary to public policy and void, nor does it constitute a pledge 
of bank assets to secure deposits. The double liability of stockholders 
does not come into existence until the bank is taken over and then 
is for the benefit of creditors and not an asset of the bank.®® 





defendant revoked “my written offer”. Plaintiff, tendering the balance of the 
purchase price, sought specific performance on the ground that plaintiff’s con- 
tinued service to the company (which was not expressly mentioned in the docu- 
ment, either as a consideration or as a condition) in expectation of securing the 
stock, constituted such consideration and performance that the defendant could 
not withdraw from the contract. The court held otherwise, saying that plaintiff’s 
service to the corporation was not attributable to the contract with defendant; 
hence (since he had made no promise) there was “no actual, valuable, adequate 
consideration” on which his prayer could be based. By this treatment of the 
case, the court implies that if the plaintiff’s service had been “part performance”, 
the contract would have been specifically enforceable. In view of the business 
relationship and age of the parties, it would seem that plaintiff’s continued service 
was the chief consideration for defendant’s promise; clearly in the event of great 
success it was the only price to be paid him for the stock. (In less than eight 
years defendant had already received $67,250 in salary and dividends). Does the 
decision mean that plaintiff would never be entitled to the stock by merely per- 
forming services to the company which yielded income to defendant? This would 
make the promise perpetually illusory, in equity. Or does the decison mean 
that his performance would not be sufficient until it was completed (till defendant 
got $67,500 in salary and dividends)? This would be a possible interpretation 
if the contract were really only an offer (a promise for an act, which plaintiff 
has not yet fully performed). And it is a harsh rule that treats such an offer 
as revocable until performance is completed. But the opinion gives that rule no 
support, for what the court says is that there was a contract from the beginning, 
but one not enforceable in equity because without valuable consideration. The 
opinion seems to leave open the possibility of plaintiff's obtaining damages; 
yet the court affirmed the lower court’s dismissal of the action. (Ed. Note.) 

** American Metal Products Co. v. A. Geo. Schultz, 267 N. W. 19 (Wis. 1936). 

* Atwood v. Freund, 219 Wis. 358, 263 N. W. 180 (1935). 

* Zimmerman Bros. & Co. v. First Nat’l Bank, 219 Wis. 427, 263 N. W. 361 
(1935) ; 1 Restatement, Contracts (1932) §68. 

*Citizen’s State Bank v. Schmitz. 219 Wis. 552, 263 N. W. 702 (1935); Wis. 
Stat. (1933) §§221.42, 221.33, 221.03 (7) (c). 
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One seeking to reform an instrument in equity on the ground of 
mistake must prove the mistake by clear and satisfactory evidence.** 

An oral agreement modifying a written land contract in manner 
of payment over a period of years violates the Statute of Frauds,*? 
and is void in the absence of executed consideration.** 

An agreement whereby trustee and creditors withdraw objections 
to discharge in bankruptcy in exchange for bankrupt’s waiver of right 
to appeal from a circuit court judgment setting aside previous trans- 
fer of property on ground of fraud, violates a penal provision of 
the Bankruptcy Act,** is contrary to common law, is against public 
policy, and is illegal and void.*5 

A contract of hire specifying only an amount per month or year 
is an indefinite hiring terminable at the will of either party. Language 
in a contract is ambiguous when it may be reasonably taken in more 
than one sense. Parol evidence then is admissible to explain it.** 

In a contract for well drilling, there is no implied undertaking that 
water of any quantity or quality will be obtained, but only that the 
work will be done in a workman-like manner and with such skill 
as may ordinarily be expected of those who undertake such work.** 

Statements of estimates of quantity in plans and specifications of 
highway project advertised for bids were held not warranties or 
representations. Qualifying phrases are to be referred to the next 
preceding antecedent, unless the context clearly shows to the con- 
trary.** 

A course of signed letters referring one to another, relating to 
the same subject matter and describing it to a reasonable certainty, 
meets the Statute of Frauds.*® The memorandum of sale need not be 
so minute as to exclude the possibility that goods other than those 
intended will also fall within the words of the writing. An unpaid 
vendor in possession may resell the property at public or private sale 
without notice to the defaulting vendee, but must exercise reasonable 
care and judgment in so doing.*® 





™ Milwaukee County v. New York Casualty Co., 219 Wis. 603; 263 N. W. 
576 (1935). 

* Wis. Stat. (1933) §§241.02, 240.08. 

* Vaudreuil Lumber Co. v. Culbert, 220 Wis. 267, 263 N. W. 637 (1936). 

“Bankruptcy Act §29B. 

* Beat v. Mickelson, 220 Wis. 158, 264 N. W. 504 (1936). 

* Koskey v. Harnischfeger Corp., 265 N. W. 583 (Wis. 1936). 

* Borg v. Downing, 266 N. W. 182 (Wis. 1936). 

* Wussow v. State, 267 N. W. 56 (Wis. 1936). 

1 Restatement, Contracts (1932) 207, 208. 

“ Wis. Stat. (1933) §121.60 (3). 
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A purchaser having no equitable right to enjoy the property with 
immunity from his agreement to pay therefor, the vendor may have 
an implied equitable lien where absolute conveyance is given but his 
lien is postponed where he participates in acts inducing another to 
invest his money for the benefit of the property and leads him to 
believe that he has waived his lien. The same results where mate- 
rialmen and mechanics have done lienable service and they stand in a 
position of innocent purchasers without notice.*! 

Where judgment in an action on a land contract provides for 
a deficiency and the establishment of an upset price, and the price 
fixed exceeds the judgment, the plaintiff, on sale to him, should be 
given the option of accepting confirmation without deficiency or re- 
jecting confirmation and having resale ordered.*” 

Payment in due course to the holder of a note whose title is not 
defective extinguishes the debt and cancels the note, which there- 
upon is no longer a thing of value and is not a subject of sale.** 

If time is not of the essence in an agreement to sell and convey 
merchantable title, the vendor may have specific performance even 
though delayed by a necessary action to meet objections to the title. 
The only requirement is that the title be merchantable when the final 
decree is entered. The modern tendency in equity is not to treat time 
as of the essence unless expressed or clearly implied.“ 


V. 
CRIMINAL LAW 


Joun E. Conway 


For purposes of classification, the cases in the field of criminal 
law have been divided into three major groups: (1) substantive 
criminal law; (2) criminal procedure; and (3) criminal administra- 
tion, the treatment of the convicted criminal. Because of their 
novelty, the cases in the last group will be considered first. 


A. CRIMINAL ADMINISTRATION 


The parole statutes were construed in two decisions. In State 
ex rel. Zabel v. Hannan’ it was held that each application by the 
same prisoner for parole from the state prison or the Milwaukee 





“ Bullamore v. Baker, 268 N. W. 214 (Wis. 1936). 

“ Wahl et al. v. H. W. & S. M. Tullgren Inc. et al., 267 N. W. 278 (Wis. 1936). 
“* Michalak v. Nowinski, 220 Wis. 1, 264 N. W. 498 (1936). 

“ Haumersen v. Sladky, 220 Wis. 91, 264 N. W. 653 (1935). 

7219 Wis. 257, 262 N. W. 625 (1935). 
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house of correction under Section 57.06 is a separate proceeding, and 
that to comply with the statute requiring that the board of control 
give ten days’ written notice of the hearing to the district attorney 
who participated in the trial, the actual prosecutor must be notified. 
A first application for parole having been heard and denied, notice 
of a second application was erroneously sent to the predecessor 
of the district attorney who participated in the trial. The actual 
prosecutor gave no indication of knowledge of the hearing; the 
parole was granted. Held: that since the requirements of the statute 
were not complied with in the proceeding upon the second applica- 
tion, the parole was invalid. Quaere: if the board of control had 
acted favorably upon the first application, of which the district 
attorney had knowledge but no formal notice, would its decision have 
been valid? 

Section 57.06 was further construed in State ex. rel. Kay. v. 
LaFollette? in which the court stated that the “release from con- 
finement by the board of control” in the case of an indeterminate 
sentence mentioned in Section 359.09 was governed by the provisions 
of Section 57.06, by which the approval of the governor to an order 
of the board of control granting parole is necessary before the 
parole is effective. 

The right of the board of control to recover from the estate 
of a criminally insane person for care and maintenance furnished 
was passed upon in Sprain v. State Board of Control. Following 
a general rule in this country, the court held that neither the state 
nor a county may recover for the support of a person confined 
awaiting trial in a criminal prosecution, or confined in prison after 
his conviction; accordingly, the board was not allowed to recover 
for the period during which the insane person was confined in the 
central state hospital for observation, where he was sent after his 
plea of guilty because insane. The board may recover for the cost 
of support of an inmate of the central state hospital after com- 
mitment under Section 357.13. The estate is liable under Section 
49.10. In Guardianship of Gardner* it was held that where an 
inmate of the state prison is declared insane under the provisions 
of Section 51.22, and transferred to the central state hospital, his 
confinement in the latter place is pursuant to his sentence and, 
therefore, under the rule in the Sprain case, supra, the board of 
control cannot recover for his support. 





*267 N. W. 907 (Wis. 1936). 
*219 Wis. 591, 263 N. W. 648 (1935). 
*220 Wis. 490, 264 N. W. 647 (1936). 
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B. SUBSTANTIVE CRIMINAL Law 


Perhaps the most interesting case in this field was that of Mayer 
v. State.© The defendant, business agent of a cooks’ and waiters’ 
union, threatened to use his influence to call a strike unless an em- 
ployer paid him $200 to have the contract with the employer’s cooks 
and waiters renewed. Such conduct, the court said, had nothing 
to do with the right of labor to strike, and was comprehended within 
the prohibition of Section 340.45, which penalizes malicious threats 
to do injury to business with intent thereby to extort money. 

The court in Anderson v. State® laid down the rule that a dealer 
in gasoline is the agent of the state for collection of the tax on 
gasoline, and not merely the debtor of the state for that amount. 
Thus when the tax receipts are converted with intent to defraud, a 
prosecution for embezzlement lies, despite the fact that Section 
78.10 makes failure to pay over the tax receipts a misdemeanor. 
This case also clarified the rule as to double jeopardy in embezzle- 
ment prosecutions, in the light of the provisions of Section 355.31, 
under which proof of an embezzlement committed within six months 
after the date of the embezzlement charged in the indictment may 
be received. The defendant here was acquitted in an action begun 
Oct. 8, 1932, of embezzlement on Aug. 1, 1932. The embezzlement 
charged in the instant trial was alleged to have been committed on 
Oct. 20, 1932. Since evidence receivable to support the conviction 
in the second trial was also receivable upon the first, (by Section 
355.31) the defendant contended that his conviction in the instant 
trial of a separate offense upon evidence receivable in the former 
action operated to put him twice in jeopardy for the same offense. 
But, the court said, the two acts of embezzlement were separate 
offenses in fact. Further, the defendant had misstated the rule as 
to evidence and double jeopardy; correctly it is: unless the facts 
alleged under either of the indictments would, if proved under the 
other, warrant a conviction under the latter, the offenses charged 
in the two are not the same. Here, evidence of the first embezzle- 
ment would not, under the statute, support a conviction upon the 
second trial, and hence the rule is not applicable. 

Section 221.17 of the banking laws prohibiting false entries 
refers to entries which are false in fact, and does not cover entries 
which correctly record what may be improper or illegal transactions, 
according to the holding in Shinners v. State ex rel. Behling.". The 





°267 N. W. 290 (Wis. 1936). 
*219 Wis. 623, 265 N. W. 210 (1935). 
*266 N. W. 784 (Wis. 1936). 
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entry here was of a note given by the defendant bank officers to the 
bank for the amount of expenditures for furniture in excess of the 
statutory limits ; since it did not appear that the note was a “dummy” 
or uncollectible there was recorded an actual entry which does not 
come within the prohibition of Section 221.17. 

What may be the subject of forgery was considered in Lurye v. 
State. Even though scrip issued by a city may not be a legal 
obligation because of defects in the proceedings authorizing its 
issuance, when the city is under a moral obligation to redeem the 
scrip, and the certificate of indebtedness had the appearance of 
validity, the certificates can be the subject of forgery. 

Several points under the subject of criminal libel were passed 
upon in State v. Herman.® When the defendant sought to introduce 
evidence which would otherwise be hearsay on the ground that it 
showed a conspiracy between persons who assaulted him and the 
complainant chief of police, the rule was reiterated that such evi- 
dence is inadmissible unless a prima facie case is previously es- 
tablished which satisfies the trial court that there is a question of 
fact for the jury on the issue of whether or not the complainant 
entered into a conspiracy with the assaulters. The defendant then 
moved that the same evidence be received on the ground that it tended 
to show a reasonable basis for the defendant’s belief in the truth of 
the allegedly libelous statement, and therefore tended to rebut the 
presumption of malice. Article I, Section 3 of the Wisconsin 
Constitution provides: “In all criminal prosecutions . . . for libel, 
the truth may be given in evidence, and if it shall appear to the 
jury that the matter charged as libelous be true, and was published 
with good motives, and for justifiable ends, the party shall be 
acquitted. . .” Held: the plain language of the constitutional pro- 
vision permits only of the interpretation that the truth of the state- 
ment must be proved before evidence to show good motives and 
justifiable ends may be introduced. 

The proper construction of the words “other felony” in Section 
343.09—Breaking house in night, being armed—was given in State ex 
rel. Wagner v. Lee.© It was held that the words were broad and 
general and included all felonies, including felonies not of force. This 
construction is in line with the holding in Garrad v. State" in which 
similar words in Section 340.52 were explained. This decision is 





*265 N. W. 221 (Wis. 1936). 

"219 Wis. 267, 262 N. W. 718 (1935). 
* 220 Wis. 150, 264 N. W. 484 (1936). 
% 104 Wis. 391, 216 N. W. 496 (1927). 
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clearly correct, and the distinction between the construction of the 
same words in Section 340.51, an attempt statute, in State v. Good- 
rich? and in State v. Lewis,* both of which hold that “other 
felony” does not include felonies where the consent of both parties 
is necessary, is clearly apparent upon a reading of the sections. 

The rules as to proper instructions to the jury as to intent were 
reaffirmed in Melli v. State’ (homicide) and State v. Johnson"® 
(assault and robbery). 


C. CRIMINAL PROCEDURE 


While there were no startling decisions in the field of procedure, 
a good portion of the law was reviewed and clarified: grand jury 
procedure,’® preliminary examination,’ sufficiency of indictment or 
information,'® form of information,!® argument to jury,”° forfeiture 
of bail,?4_ and certified questions.” 


D. BasTarDy 
Bastardy, while not a criminal action is, for convenience, here 
mentioned. The three cases, Fude v. State,?* Vogel v. State,** and 
Schuh v. State contained no new law; that bastardy proceedings 
are civil, and not criminal, was reiterated. 


VI. 


EVIDENCE 
Joun S. Sprowts 


A. JupictaL Notice 


Following earlier decisions, the court held in State 7. Roden,* 
that it will take judicial notice of the records in the office of the 





84 Wis. 359, 54 N. W. 577 (1893). 

113 Wis. 391, 89 N.-W. 143 (1902). 

* 220 Wis. 419, 265 N. W. 79 (1936). 

** 267 N. W. 14 (Wis. 1936). 

State v. Lawler, 267 N. W. 65 (Wis. 1936). 

™ Dreps v. State ex rel. Kaiser, 219 Wis. 279, 262 N. W. 700 (1935). 

*Spoo v. State, 219 Wis. 285, 262 N. W. 696 (1935); State v. Lee, 220 Wis. 
150, 264 N. W. 484 (1936). 

State v. Kitzerow, 267 N. W. 71 (Wis. 1936). 

* Melli v. State, 220 Wis. 419, 265 N. W. 79 (1936); State v. Johnson, 267 
N. W. 14 (Wis. 1936). 

* State v. Rosenberg, 219 Wis. 487, 263 N. W. 368 (1935). 

™State v. Konkol, 266 N. W. 174 (Wis. 1936). 

* 219 Wis. 621, 263 N. W. 562 (1935). 

™* 220 Wis. 677, 265 N. W. 567 (1936). 

* 266 N. W. 234 (Wis. 1936). 

7219 Wis. 132, 262 N. W. 629 (1935). 
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secretary of state showing an appointment to public office. This 
follows the earlier decision, Ernst v. State,? in which the court took 
judicial notice of the records in the office of the secretary of state 
showing the appointment of the District Attorney of Milwaukee 
County as a notary public, including the date of his appointment and 
the term of his office as notary. The court, however, declined in 
Horlick v. Swaboda,’ to extend this to the proceedings of the fire- 
men’s pension board of the city of Racine, and held that the Circuit 
Court of Racine County was not required to take judicial notice of 
resolutions passed by that board. 

The scope of the rule was extended somewhat in the case of 
Wisconsin Gas & Electric Co. v. Wisconsin Tax Commission,* 
where the court stated that it will take judicial notice of the fact 
that each of the companies involved operates in an unusually pros- 
perous territory. Also, the effect of the depression on values of 
farm lands was recognized in the case of In re Pratt’s Estate,® where 
the court said: 


“We may take judicial knowledge of the fact that the 
depression which has existed since 1929 was at its height in 
1933, and that values of real estate, especially farm lands, 
were at a low ebb then.” 


B. Parot EvipENcE 


In the case of Haumerson v. Sladky,® in which the plaintiffs were 
seeking the specific performance of a contract, the defendant con- 
tended that the contract was unenforceable because it was indefinite 
and particularly because it did not specify certain items of personal 
property which were to be transferred by the defendant to the plain- 
tiff. The agreement recited that the trade price of the property was 
to be $15,000, which should include all personal property and crops, 
with certain minor exceptions. The court held that parol evidence 
could be received to show the surrounding circumstances and the 
parties’ situation when the contract was made, and that where, by such 
proof, the description could be made certain, the agreement could be 
enforced by the plaintiffs. 

This rule was held not applicable, however, in the case of 
In re Petzold’s Estate," to permit either party to show that a con- 





7181 Wis. 155, 193 N. W. 978 (1923). 
*267 N. W. 38 (Wis. 1936). 

* 266 N. W. 186 (Wis. 1936). 

5266 N. W. 230 (Wis. 1936). 

* 220 Wis. 91, 264 N. W. 653 (1936). 
220 Wis. 297, 265 N. W. 87 (1936). 
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sideration other than that recited in the contract was to be given. The 
appellant urged that the consideration recited in a deed might always 
be shown by parol although it be different from that recited in the 
instrument itself. The court denied this contention and said: 


“But where the consideration appearing from the writings 
of the parties appears to be contractual in its nature, it may 
not be varied by parol; that is, another and a different con- 
sideration may not be substituted for it or added to it.” 


In the case of Koskey v. Harnischfeger Corporation,’ an action 
by the plaintiff to recover from the defendant an amount claimed to 
be due under a contract of employment, it was held that parol evidence 
explaining ambiguous language in correspondence alleged to con- 
stitute the written part of the employment contract was admissible, 
but that parol evidence of the intention and understanding of the 
parties where the contract was unambiguous must be excluded. 


C. CoNcLusIon oF Law as EVIDENCE 


In Kolman v. Dvorak and Industrial Commission,’ a compensa- 
tion case, where the controverted question was whether the defendant, 
Dvorak, was an employee or an independent contractor, it was held 
that testimony by Dvorak, to the effect that he was working for the 
plaintiff, Kolman, on the day that he was injured, was merely a con- 
clusion on his part and without probative value, and that eliminating 
this testimony, there was no testimony which would support a finding 
that Dvorak was working for the plaintiff as an employee at the time 
of his injury. This case is in line with earlier decisions of the court 
on the sufficiency of pleadings, such as Baker v. Janesville Traction 
Company,’® where the court ruled that an allegation that a place of 
employment was unsafe was a mere conclusion of law and made the 
complaint subject to demurrer. 


D. Decree or Proor REQUIRED IN PARTICULAR CASES 


The case of Estate of McLean," involved an alleged contract to 
make a will in favor of claimant and a breach thereof by the decedent. 
Discussing the rule of evidence applicable, the court held that in order 
to establish a contract to make a will, a mere preponderance of evi- 
dence is not sufficient, but that the contract must be established by 





*265 N. W. 583 (Wis. 1936). 

*219 Wis. 139, 262 N. W. 622 (1935). 
204 Wis. 452, 234 N. W. 912 (1931). 
™ 219 Wis. 222, 262 N. W. 707 (1935). 
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evidence that is clear and convincing. In the will itself it found 
such evidence. 


E. Setr-SERvVING STATEMENTS AND ADMISSIONS AGAINST INTEREST 


The case of Kidder v. Kidder" involved the existence of a part- 
nership between the plaintiff and the deceased husband of the defend- 
ant. The business in question was being carried on in the name of 
Pyroil Company. W. V. Kidder, the husband of the defendant, 
died, and his brother commenced an action in replevin, claiming that 
as surviving partner he became entitled to the possession and control 
of the property and assets for the purpose of winding up the alleged 
co-partnership business under Section 123.21 (d) of the Statutes. 
Evidence was received as to statements made by the deceased during 
his lifetime, to the effect that Joe (referring to the plaintiff) was not 
a partner and that he could not take him in as a partner; that the 
business was entirely owned by the deceased, and other similar state- 
ments. Some of these conversations with the defendant’s husband 
were for credit purposes, but at least some of them were not had in 
the presence of the plaintiff. It seems doubtful if testimony as to 
these statements was properly received in evidence in an action 
where the question of partnership did not arise in an action by a 
third party seeking to establish the evidence of the partnership but 
where the action was an attempt to establish a partnership inter se. 
The degree of proof required in such case is that the relationship 
must be established by clear and preponderating evidence, especially 
where one of the members of the alleged partnership is dead.4* But 
statements made by one of the alleged partners to the effect that a 
partnership did not exist would seem to be self-serving in their char- 
acter. The rule has been stated as follows: 


“The best evidence of the existence of a partnership con- 
sists of the agreement or contract between the parties, but 
it may be proved by any competent evidence. As between 
the alleged partners themselves, the fact of partnership can- 
not be established by proof of independent facts from which 
the principal fact is inferable, in the absence of direct evidence 
of a purpose to forma partnership.” (Italics supplied.)** 





268 N. W. 221 (Wis. 1936). 
* Fletcher v. Fletcher, et al., 197 Mich. 68, 163 N. W. 488 (1917). 
*20 R. C. L. 847. 
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The Missouri court in Wittling v. Schreiber, states the rule as 
follows : 


“It is true there is testimony tending to show that on 
several occasions, plaintiff was introduced by defendant to 
various persons and referred to as his partner, plaintiff not 
alleging or repudiating the claim, and in some cases bills 
were sent out in the names of each of them. But according 
to the testimony of defendant himself, there was no partner- 
ship. A mere agreement to divide the profits of the busi- 
ness, and that is all that appears here, is not sufficient to con- 
stitute a partnership even in the conduct of a business. .. . 
(citing cases.) As is said in these cases, a mere statement 
that a certain business was a partnership business or that 
the parties were partners, is a mere legal conclusion and is 
of no probative force in establishing the fact of partnership. 
Even evidence that one person was to pay half the expenses 
and secure half the profits, was not evidence of facts neces- 
sary to be shown to establish the existence of a contract. 
Such relation springs only from an agreement betwcen 
parties evidencing an intention to enter into it... . .” 


The court in the Kidder case, supra, received this evidence on the 
ground that the statements were apparently made in the ordinary 
course of business, and quoted from the case of Roebke v Andrews,'® 


“The immediate point of inquiry is, what title was claimed 
‘and not what really existed.” 


It is submitted that in an action seeking to establish a partnership 
inter se and not brought by a third person who may have extended 
credit on the strength of the holding out by one or more parties sought 
to be charged, evidence as to statements made by one of the parties 
to the effect that no co-partnership exised was inadmissible.'* 


F. NEGATIVE TESTIMONY May BE SUFFICIENT TO RAISE 
AN IssuE oF Fact 1F PosITIVE IN SUBSTANCE 


The case of Zenner v. C. St. P. M. & O. Ry. Co.,!® involved an 
accident at a grade crossing. The questions as to the negligence of 
the railway company included the matter of the sounding of the 
whistle and the ringing of the bell. Several witnesses testified on 
behalf of the plaintiff that they did not hear the whistle sounded, but 





* 202 S. W. 418 (Mo. 1918). 

* 26 Wis. 311 (1870). 

See Francis v. Francis, 180 Ia. 1191, 162 N. W. 839 (1917) ; 30 Cyc. 357, 414. 
*219 Wis 124, 262 N. W. 581 (1935). 
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as to this alleged negligence on the part of the railway company, 
the court held that the testimony of these witnesses was not only 
negative in form but also negative in substance, and did not make a 
jury issue as against positive testimony that the whistle was sounded. 


However, as to the ringing of the bell on the locomotive, one 
witness testified that he was in a position to see the locomotive just 
before the collision and that he was looking at the bell to see if it 
was ringing and it was not swinging. The court held that this testi- 
mony was positive, or rather, that while negative in form, it was 
positive in substance and did make a jury issue as to the ringing of 
the bell. The judgment of the trial court in favor of the defendant 
was affirmed, however, on the ground that the jury having fixed 
only sixty per cent. of the total negligence on the railway company 
and forty per cent. on the deceased on a finding that the defendant 
was negligent in two respects, and that where negligence in one of 
these particulars only could be sustained, that the negligence of the 
deceased would be held to be as great as a matter of law as that of 
the railway company. 

Another interesting case involving an accident at a grade crossing 
of a railway company is that of Bergner v. C. & N. W. Ry. Co.,'* 
where the court held that evidence that an automatic wigwag signal 
device failed to operate was insufficient to support a finding of the 
jury to that effect, in view of undisputed physical facts showing 
that the device had been thoroughly inspected on the day before the 
accident and found to be in perfect condition, that the device oper- 
ated properly one-half hour before the accident, and that it operated 
properly very shortly after the accident. 


VII. 
INSURANCE 
Sam T. SWANSEN 
A. AutomosiLe LiaBitity INSURANCE 


The two cases of Paine v. Finkler Motor Car Co.* and Ederer 
v. Milwaukee Automobile Insurance Company Limited Mutual? 
are the same as to the pertinent facts. A garage repair man, in the 
first case the employee of the garage and in the second the garage 
owner himself, while driving a car handed over to him by its owner 





* 267 N. W. 288 (Wis. 1936). 
7220 Wis. 9, 264 N. W. 477 (1936). 
7220 Wis. 635, 265 N. W. 694 (1936). 
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for the purpose of repairing it, injured a third person. In each 
case the car owner was insured by automobile liability insurance 
containing the usual extended coverage clause required by Section 
204.30 (3) of the Statutes, which excepts “a public automobile 
garage or an automobile repair shop, sales agency, service station 
and/or the agents or employees thereof.” In the Ederer case the 
court analyzed this proviso, and decided that it need not be included 
in any insurance policy issued to a public automobile garage, citing 
Mauel v. Wisconsin Automobile Ins. Co.,3 and also that the extended 
insurance provision does not cover a car in the temporary possession 
of repair men, etc., for servicing it, citing the Paine case. Because the 
garage owner, as an independent contractor, was responsible for the 
injury, the insurance company which issued the policy in favor of 
the owner was not liable, and damages had to be paid by the garage 
owner or by his own insurance company. 

The coverage clause of an insurance policy in the case of Em- 
ployers Mutual Insurance Co. v. Tollefsen et al. named as the as- 
sured “C. D. Brower, Jr. and/or the Sturgeon Bay Company”, and 
contained a clause excluding from coverage “any accident to any 
employee or employees of the assured arising out of and in the usual 


course of ... the business . . . of the assured.” After berating 
the laziness or dullness of those who include in legal documents the 
“and/or. . . . thing”, the court clarifies the meaning of the word- 


ing in this particular case by the following: 

“. . . the policy should be construed as indemnifying Brower 
against damage through injuries to persons done by the 
truck while in operation in the conduct of his business, ex- 
cept as to injuries to his employees; as indemnifying the 
Sturgeon Bay Company against damage through injuries 
to persons done by the truck while in operation in the conduct 
of its business, except as to injuries to its employees; and as 
indemnifying both Brower and the Sturgeon Bay Company 
from damage through injuries to persons done by the truck 
when and if in operation in business being conducted by 
them jointly, except as to employees employed by them 
jointly.” 


Brower, while operating the truck on his own business, injured an 
employee of the Sturgeon Bay Company. Following the above in- 
terpretation, Brower was covered by the policy, as he was running 











*211 Wis. 230, 248 N. W. 121 (1933). 
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the truck in the course of his employment, and the injured workman 
was not included in his exemption clause. 


The case of Wyman v. Great Northern Life Insurance Co5 
should be of interest to all automobile owners. The insured met his 
death in an automobile accident; the plaintiff-beneficiary brought 
action on the policy, but the defendant company claimed that the 
policy did not cover the death of the insured. A clause of the policy 
stated that the insurer promised to pay if the insured lost his life 
as a result of some injury sustained “by wrecking of any lawfully 
registered and licensed automobile. . .” The car which the insured 
owned and was driving at the time of the accident had been licensed, 
but the license had expired December 31, 1933, and the accident 
occurred March 8, 1934, before the car had been re-licensed. Accord- 
ing to Section 85.01 (5), the registration of all motor vehicles ex- 
pires “on the thirty-first day of December of the year for which 
registration is made.” The beneficiary claimed that Section 85.01 (1) 
provides a penalty for operating unregistered automobiles after Feb- 
ruary 1 of any year and that this implies that a license does not ex- 
pire until that time. The court held that this does not postpone 
the expiration of the registration. The plaintiff also stated that the 
governor of the state wrote to the secretary of state requesting that 
the time for the expiration of 1933 licenses be extended to March 15, 
1934, but the court ruled that the governor has no authority to sus- 
pend the operation of statutes. The plaintiff was not allowed to 
recover. 


















B. Frre INSURANCE 






If a fire insurance policy states on its face that it is a Wisconsin 
standard fire insurance policy, and if the constitution of the fire 
insurance company issuing it specifically adopts the standard fire 
policy, even though the other terms of the policy may be different 
from the standard clauses, it is to be considered a standard policy 
and interpreted as such. In Johnson v. Hartland Farmers’ Mutual 
Fire Insurance Co.® the fire policy issued by the defendant to the 
plaintiff differed materially from the standard, but it was interpreted 
by the court to contain standard provisions because both the comp- 
any’s constitution and the policy itself so held it out. 

In Kisow v. National Liberty Insurance Co. of America™ the 
local agent of the Standard Fire Insurance Company of Hartford, 
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Conn., desiring to insure his own property with the company he 
represented, issued a policy and sent a report thereof to the company 
at Hartford. It is a well established law that an agent may write 
such a policy in his own company provided the policy is ratified. 
Before the report was received in Hartford, the insured property 
burned, and the question arose, whether the policy was void or merely 
voidable and subject to ratification. The court held that the policy 
was voidable only and though the insurer may void such a policy, 
under the circumstances of this case its issuance cannot be regarded 
as a mere offer to insure the plaintiff. Hence it was considered valid 
and binding. 

The terms of an oral contract for insurance must be definite. 
In Gross v. Merrimac, etc. Mutual Farmers Fire Ins. Co.® a property 
owner was discussing with one of the officers of the defendant 
company the advisability of taking out additional insurance on his 
farm buildings, but the conversation was the extent of the matter. 
Some time later the property burned, and the plaintiff claimed in- 
demnity on the contract which he claimed was in force because of 
the conversation. An examination of the talk shows that nothing 
was said about the amount of the premium or assessment, nor 
about the length of time the policy was to run, nor the amount there- 
of; no appraisal was made, no undertaking given, and no member- 
ship fee paid. There was no understanding between the two in 
regard to a policy, hence there was no meeting of minds, and no 
contract. The court quoted Neuberger v. Aid Ass'n. for Luther- 
ans,® saying “the evidence required to show such meeting of minds, 
when the nature of the contract is of such an extraordinary character 
as that of an oral one of insurance, must necessarily be pretty 
definite.” 


C. Accipent INSURANCE 


In the case of Herthel v. Time Insurance Company,” the insured 
had a-weak heart. He was pulling a boat from a lake in front of his 
home to his house, and the exertion therefrom resulted in heart 
failure from which he died soon after. He had been insured by 
an accident policy which insured him against “personal bodily 
injury . . . effected directly and independently of all other causes 
through accidental means . . .” Two questions were raised: (1) 
did the deceased receive an injury through accidental means, and 








*267 N W. 916 (Wis. 1936). 
°207 Wis. 133, 240 N. W. 885 (1932). 
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(2) was such injury the sole cause of plaintiff’s death, the words 
in the policy, “independently of all other causes” calling for only one 
cause. Answering the first question the court said: 


“The injury in the instant case was due to a strain on the 
heart. There are numerous cases to the point that a strain 
sustained through physical exertion voluntarily undertaken 

. is not an ‘accidental means’ within the policy . . . The 
argument is that the means—physical exertion—being vol- 
untarily assumed, is not unexpected or unforeseen, although 
an unexpected and unforeseen result follows.” 


As to the second question the court said: 


“This court ruled in Cretney v. Woodmen Accident Co., 196 
Wis. 29, 219 N. W. 448, 62 A. L. R. 675, that: ‘When, at 
the time of the accident, there was an existing disease, which, 
co-operating with the accident, resulted in the injury or 
death, the accident cannot be considered as the sole cause’ 
of the death.”™ 


D. Lire INSURANCE 


A life insurance policy, containing a preliminary provision that 
the insured be in sound health on the date thereof, was issued with- 
out medical examination to William Clark.12 The policy was issued 
October 28, 1932, and the insured died six days later of high 
blood pressure and heart disease. The beneficiary contended that 
the preliminary provision is invalid because contrary to Section 
209.06 (1) of the Statutes, which provides that no statement, etc. is 
material unless made with the intent to deceive or unless the matter 
misrepresented increased the risk or contributed to the loss. The 
court held that this section has to do only with representations and 
warranties and not with the conditions or coverage of insurance 
policies, and that there is no statute prohibiting the acceptance of a 
risk without medical examination but only upon condition that an 
insurable state of health exists when the policy is issued. The 
plaintiff relied on the “entire contract” clause, but this refers, the 
court said, only to representations by the insured preliminary to the 
issuance of the policy. She further contended that such a provision 
calls for no act by the insured, but the court held that it does require 













“ This same rule is stated in 34 L.R.A. (N.S.) 445. 
* Clark v. Prudential Insurance Co., 219 Wis 422, 263 N. W. 364 (1935). 
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a condition or fact—a condition precedent—which must exist before 
liability attaches. The court concluded: 


“There can be no doubt that the provision in question was 
intended as a condition precedent to liability. Not only 
does the language of the provision plainly indicate this, 
but the object and purposes of this type of insurance point 
inevitably in the same direction. Such policies are offered 
in small amounts to persons of limited means. In order to 
achieve a saving in cost and premium, no medical examin- 
ation is required. The only way in which this increase in 
hazard may be compensated, is for the insurer to insist that 
there shall be open to it, between the date of the policy and 
the date when incontestability commences, the defense that 
insured was not in sound health when the policy was issued.” 


Two cases'* cover the question of whether heat prostration is an 
“accidental cause” of death allowing beneficiaries of the insured to 
collect double indemnity on life policies. In each case the payment 
of double indemnity was conditioned upon proof “that the death 
of the insured resulted directly and independently of all other causes 
from bodily injury effected solely through external, violent and 
accidental cause. . .” The court held briefly that heat prostration 
is accidental. 

De Lorenzo v. Supreme Lodge Knights of Pythias'* was a case 
of disappearance of the insured for seven years. By-laws of the 
society, passed after the policy was taken out, provide that no 
disappearance on the part of any member without definite proof of 
death shall entitle his beneficiary to recover on any policy. A reso- 
lution of the society, also passed after the issuance of this policy, 
provided that nothing is intended nor shall be construed to impair 
or amend the provisions of certificates then outstanding. Another 
law of the order provided that the charter, laws, rules, and regula- 
tions of the society regarding insurance shall constitute part of the 
insurance contracts issued to the members. The court held, citing 
Sweet v. Modern Woodmen of America,'® that the clause not recog- 
nizing disappearances as proof of death is unreasonable and invalid, 
and that it practically nullifies the contract. Decisions of internal 
affairs of a corporation, if not violative of law, may be made con- 
clusive, but contract rights such as a benefit certificate are not in- 
ternal affairs. The disappearance was held a legal proof of death. 








% O'Connell v. New York Life Insurance Co., 220 Wis. 61, 264 N. W. 253 
(1936) ; Hruzek v. Old Line Life Insurance Co., 265 N. W 566 (Wis. 1936). 
*268 N. W. 217 (Wis. 1936). 
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In Jackson Monument Co. v. Industrial Commission,’ the ques- 
tion arose as to when a workman’s disability commences. Friberg, 
an employee of the plaintiff company, contracted silicosis with 
pulmonary tuberculosis, and on December 11, 1932, was confined to 
his bed. In February 1933, the company changed insurance carriers, 
and the new carrier gave all employees a physical examination, and 
found that Friberg had active tuberculosis. Which carrier would pay 
the indemnity depended upon when the disability commenced, and 
the court held that his illness having continued uninterruptedly from 
December 1932, that was the date of the first compensable disability, 
rather than the day on which the second carrier pronounced him ill. 


VIII. 
MORTGAGES AND REAL ESTATE 
Jacos H. BeuscHEerR 


A fair number of interesting and important decisions in the field 
of real estate law and especially in the field of real estate mortgages 
were handed down by the supreme court during the August 1935 
and January 1936 terms. At the same time, several cases in these 
fields dealt with well settled principles, and accordingly these decisions 
will be summarily dealt with herein. 


A. Priority or MortGaGces 


A holds a first mortgage and B a second mortgage on land 
owned by C. The first mortgage becomes due, is unpaid but never- 
theless a satisfaction of it is executed and filed and a new mortgage 
in the amount of the unpaid old mortgage is issued to A for an 
additional period. The new mortgage is also filed. Has the debt 
evidenced by the old first mortgage been discharged so that B’s 
second mortgage now has priority over the new mortgage or is this 
transaction simply an inexpert method of extending and renewing 
the original first mortgage? “The authorities in this country are 
overwhelmingly to the effect that such a satisfaction as is here in- 
volved is not conclusive as to the discharge of the mortgage or the 
payment of the indebtedness secured thereby, and that in the absence 
of paramount equities it will not be held to have resulted in a sub- 
ordination of the security of the senior lien to-an existing junior lien 
unless the circumstances of the transaction indicate this to have been 
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the intention, or unless such intention is shown by extrinsic evidence.””* 
This rule is established in Wisconsin.? However, in Reilly v. Arns- 
meier,? decided in the January 1936 term, the court held that the 
circumstances of that particular case justified a lower court’s finding 
that it was the intention of the parties to discharge the old debt and 
that hence the second mortgage took priority over the new mort- 
gage. The facts were these: X, Y and Z owned a parcel of real 
estate and in 1915 signed three mortgage notes all secured by a 
$5500 mortgage on this real estate. The first note in the amount of 
$3000 was payable to A ; the second for $1500 to B; and the third for 
$1000 to C. In 1916, after recordation of the $5500 mortgage, a 
second mortgage was given by X and Y to R for $1800 and this 
sum was used by X and Y to purchase Z’s interest in the land. When 
the $5500 mortgage and the three notes which it secured became due 
in 1920, A, holding the $3000 note, paid off the $1500 due B and 
the $1000 due C, but advanced no additional sum to the mortgagors. 
The three notes were cancelled and surrendered and a satisfaction of 
the $5500 mortgage was executed by A, B and C. Simultaneously a 
new $5500 mortgage was given by X and Y to A to secure a new 
note of $5500 issued to A alone and signed by X and Y only but not 
by Z. The new $5500 mortgage and the satisfaction of the old 
mortgage were recorded on the same day and after such recordation 
the second mortgage was assigned before maturity of the second 
mortgage note. The supreme court sustained the lower court’s find- 
ing that the old $5500 debt had been completely released and dis- 
charged and held that the $1800 second mortgage gained priority over 
the new $5500 mortgage. The court went further and referred to 
and quoted the rule of Sexton v. Pickett* to the effect that the re- 
lease of a party personally liable on a first mortgage gives priority to 
a second mortgage on the land. The court made no comment on 
this rule but presumably it was quoted with approval. Finally, the 
court poinied out that the assignee of the second mortgage had a 
right to rely upon the record title to the real estate and such record 
indicated that the old first mortgage had been satisfied. 

The fact that the new mortgage was executed by two of the 
original three mortgagors to only one of the original three mortgagees 
should not alone prevent the general rule above quoted from oper- 





( * Kellogg Bros. Lumber Co. v. Mularkey, 214 Wis. 537, 539, 252 N. W. 596 
1934). 

* Towa County Bank v. Pittz, 192 Wis. 83, 211 N. W. 134 (1927). 

* 220 Wis. 564, 265 N. W. 713 (1936). 

*24 Wis. 346 (1869). 
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ating. Under that general rule, the satisfaction of the old mortgage 
and the issuance of the new mortgage was nothing but an extension 
and renewal of the old mortgage unless (1) paramount equities exist 
in favor of the second mortgagee or unless (2) it was the intention 
of the parties that the existing junior lien should take priority. 
Neither (1) nor (2) was established and since the mortgagors re- 
ceived no additional sum as a result of the issuance of the new mort- 
gage, it would seem that the parties intended merely to extend and 
renew the original senior obligation. 


Reliance by the court upon Sexton v. Pickett® is unfortunate 
as will be indicated later in the discussion of Farmers and Merchants 
State Bank v. Hildebrandt.® 


The court’s statement that the assignee of the second mortgage 
could properly rely upon the recorded satisfaction of the first mort- 
gage is also open to question in that the new $5500 mortgage exe- 
cuted by two of the original mortgagors to one of the original 
mortgagees was also on file. In fact, the simultaneous recordation 
of both the new mortgage and satisfaction of the old seems to be 
strong evidence that the parties did not intend a payment of the old 
debt but simply and extension and renewal thereof. 

In Union Trust Co. of Maryland v. Rodeman’ the plaintiff ad- 
vanced a sum of money large enough to pay off an existing building 
and loan mortgage on the land and also to pay existing mechanics’ 
lien claims. The building and loan mortgage was paid but the 
mechanics’ lien claims were not. The building and loan mortgage 
was prior to the mechanics’ liens. The plaintiff contended that it 
was subrogated to these priorities. The court held that subrogation 
is allowed only where a debt has been purchased expressly or under 
circumstances which render payment equivalent to a purchase, the 
question being one of intention. The plaintiff’s intention in making 
the new and larger mortgage loan was to pay off the old mortgage 
and also to extinguish the very liens over which the plaintiff now 
claimed priority; consequently, the court refused to spell out any 
subrogation. The case also raises the question of whether or not 
subrogation to the rights under a building and loan mortgage is in 
any event possible. Such a mortgage is not assignable, the relation- 
ship between the mortgagor and the mortgagee being that of stock- 
holder to corporation. The court implies that the non-assignability 





° Idem. 
* 267 N. W. 42 (Wis. 1936). 
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of building and loan mortgages would not constitute a bar to subro- 
gation where the stockholder-mortgagor was willing to terminate his 
membership in the association. This case indicates again that the 
spelling out of subrogation is peculiarly dependent upon the discre- 
tion of a court of equity and will not be indulged in where it is 
apparent that the equities of the situation do not call for that result. 

Farmers and Merchants State Bank v. Hildebrandt,’ mentioned 
above, involves a very interesting contention based primarily upon 
the old case of Sexton v. Pickett. The mortgagor had, subsequent 
to the execution of the plaintiff’s first mortgage, conveyed the 
property to E who had assumed and agreed to pay the mortgage. 
E then gave a second mortgage to A. Later the time for the pay- 
ment of the first mortgage was extended by arrangement between E 
and the first mortgagee. The holder of the second mortgage claimed 
priority making the following contention: the original mortgagor 
after conveyance to E became a mere surety personally liable for 
the mortgage debt. When the original mortgage was extended with- 
out this surety’s consent, he was released from liability by operation 
of law. This release gave priority to the second mortgage because 
of the impairment of the second mortgagee’s right to redeem the 
first mortgage when it became due and to be subrogated to all se- 
curity and personal claims with respect to the first mortgage debt. 
The court refused to give effect to this attenuated contention and 
held that the priority of the mortgages remained unaffected by the 
extension arrangement. The endeavor on the part of the court to 
explain away Sexton v. Pickett!® is not particularly successful; it 
would have been preferable to overrule this decision and the earlier 
case of Coyle v. Davis“ entirely. Justice Wickhem, writing a con- 
curring opinion,!? seems to adopt a common sense attitude when he 
points out that the agreement with respect to the extension of time 
entered into between the mortgagee and the new owner of the mort- 
gaged property was wholly void as to the second mortgagee who was 
not a party to it and “did not impair his right to redeem at maturity 
or his right to be subrogated to the rights of the first mortgagee 
upon payment”. It is unfortunate that the majority of the court 
did not follow the logic of Justice Wickhem’s opinion. 
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B. MortGaGe ForEcLOSURES 


Two cases dealt with emergency statutes extending the period 
of redemption. The first case, that of Banking Commission v. 
Wutschel,* interpreted the now repealed Section 278.106, Statutes 
1933, and consequently it would be of little avail to discuss this 
case fully. It should be stated, however, that the court indicated 
that payment of all taxes due on the premises or of all interest on 
the mortgage are the minimum conditions upon the basis of which 
an extension of the redemption period could be made. Some of the 
taxes had been sold as delinquent and tax sale certificates had been 
issued. Previous decisions of the court'* have indicated that an 
unpaid tax ceases to exist upon delinquent sale. Apparently the 
word “taxes” as used in these emergency extension statutes is inter- 
preted by the court in its popular rather than its technical sense. 

The case of Mutual Building and Loan Association v. Willing™ 
interprets the present emergency extension statute, Section 281.209,'¢ 
and is of great practical importance to the bench and bar of this 
state. In that case foreclosure judgment gave the defendant four- 
teen months in which to redeem. After the expiration of the four- 
teen months but before foreclosure sale, the defendant, on the basis 
of certain affidavits showing the defendant’s depressed financial 
condition and the value of the premises and his equity therein, pro- 
cured an order to show cause why the time of redemption should 
not be extended. Solely on the basis of these affidavits and argu- 
ments of counsel, the lower court granted an additional year for re- 
demption. The supreme court held that the emergency extension 
statute permits application to be made at any time before the fore- 
closure sale but that the statute requires (1) formal application, 
(2) a hearing at which evidence is to be heard or the facts stipulated, 
and (3) a determination specifically finding the rental value of the 
property and all facts which bear upon the amount which should 
justly be paid by the mortgagor as a condition to the extension of 
the redemption period. The court states: “The constitutional 
rights of the mortgagee are involved and they cannot be disposed of 
on affidavit and argument of counsel without impairing the rights 
of the mortgagee to due process.” Thus interpreted, the statute was 





219 Wis. 332, 263 N. W. 357 (1935). 

* Pereles v. City of Milwaukee, 213 Wis. 232, 251 N. W. 255 (1933) and cases 
therein cited. 
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51 




































WORK OF THE WISCONSIN SUPREME COURT 





1936) 


- held to be constitutional under the case of Home Building and Loan 
Association v. Blaisdell." 

Two cases decided during the period reviewed make it clear 
again that once a foreclosure sale has been confirmed the court must 
grant a deficiency judgment for the amount appearing in the sheriff's 
report of sale, and it is error for the court to enter a judgment for 
a smaller amount'® or to refuse a judgment entirely.® 

A mortgagor sued his mortgagee and parties personally liable 
praying for foreclosure and deficiency judgment under Section 
278.04. Later, and apparently before foreclosure judgment had been 
entered, he commenced a personal action on the mortgage debt and 
sought personal judgment thereon. Is the second action barred be- 
cause a previous action is pending by the same parties for the same 
cause? The supreme court in Farmers and Merchants Bank v. 
Matsen® answered this question in the affirmative saying: “It 
would seem to require no argument to show that a prayer for a 
judgment of deficiency is a prayer for a judgment on so much of 
the note as remains unsatisfied after the application of the proceeds 
of sale and is therefore equivalent to an action on the note.” Section 
269.58 was not involved. 

Evans v. Orgel* decides a very obvious point with respect to the 
power of a receiver appointed in a mortgage foreclosure action to 
enforce the provisions of existing leases. The lessee had breached 
the provisions of his lease as interpreted by the court by selling liquor 
in the leased premises in violation of the town ordinance. It was 
held that the receiver could oust the tenant under the terms of the 
lease, thus interpreted. 


C. ApversE Possession 


Blodgett v. Davenport** really decides nothing new in the law 
of adverse possession. The primary question before the court was 
whether or not certain deeds executed on September 11, 1907 had 
reserved a life estate in Sabra Fenton. Sabra in 1904 had deeded 
the whole of the parcel of land involved to her children, Jenny and 
Fred, on condition that the conveyance was made subject to the 





* 200 U. S. 398, 54 Sup. Ct. 231, 78 L. ed. 413, 88 A.L.R. 1481 (1934). 
* Droch v. Hornig, 267 N. W. 291 (Wis. 1936). 
* Buel v. Austin, 219 Wis. 397, 263 N. W. 82 (1935); the court relies on Big 
Bay Realty Co. v. Rosenberg, 218 Wis. 318, 259 N. W. 735 (1935) 
* 219 Wis. 401, 263 N. W. 192 (1935). 
™ 266 N. W. 176 (Wis. 1936). 
* 219 Wis. 596, 263 N. W. 629 (1935). 
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right of the grantor to use and occupy the homestead and premises 
for and during the term of her natural life and to all of the income to 
be derived therefrom. Then in 1907 Sabra and Jenny deeded to 
Fred the south half of the parcel whereas Fred and Sabra deeded to 
Jenny the north half of the parcel. Each of these two deeds con- 
tained the clause: “This conveyance is made subject to the life 
estate or right of grantor, . . . to use and occupy the homestead, 
the Fenton House, and premises during the term of her natural 
life and all the income to be derived therefrom...” The court 
held that these provisions of the several deeds reserved a life estate 
in the whole parcel to Sabra. Jenny went into possession of the 
north half of the parcel and allegedly into adverse possession of a 
portion of the south half, but it does not clearly appear whether this 
was done before or after the deeds of 1907 were executed. Assuming 
that it was after, the court is then correct in holding that the Statute 
of Limitations did not run against Fred because these deeds reserved 
a life estate to Sabra; and Fred, having a mere remainder interest, 
had no present right of action with respect to Jenny’s adverse posses- 
sion. This is in accord with the general rule that land occupied 


adversely to a person who holds a life estate does not become the 
property of the one so occupying it as against the remainderman dur- 
ing the life of the owner of the life estate.** 


D. LANDLORD AND TENANT 


The decision in Atwood v. Freund* is of great interest and im- 
portance. Atwood owned a farm and he entered into a contract with 
Clay whereby Clay agreed to work the farm for Atwood. The 
contract called for equal division between the parties of all produce 
and stock when sold. Atwood was to decide which cattle were to 
be sold and was to have the right to enter on the land at all times 
and to do or cause to be done any work thereon which he deemed 
necessary and to have any work done at Clay’s expense which Clay 
was obligated to do and failed to do. All the personal property, 
including cattle, was furnished by Atwood. The defendant sheriff, 
on behalf of a creditor of Clay, had levied on a half interest in the 
grain grown on the farm before the grain had been divided between 
Atwood and Clay. Atwood, the owner of the farm, was seeking 
to replevy the grain from the sheriff, claiming to be owner of it. 
The court held that the contract did not create the relationship of 





* See 2 Tiffany, Real Property (2d ed. 1920) §506. 
* 219 Wis. 358, 263 N. W. 180 (1935). 
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landlord and tenant but was a mere cropper’s contract. Possession 
of the land remained in the landowner and gave him title to the crop 
and the cropper has no title to the crop until it is divided. 


The case raised two questions: First, was the contract a lease 
creating the relationship of landlord and tenant or was it a mere 
sharecropper’s contract? Second, if it was a mere sharecropper’s 
contract, what interest, if any, does the cropper have in the crop 
prior to division? There are three possible answers to the second 
question. It may be said that the cropper has no interest at all 
because of the exclusive possession of the landlord and this was the 
answer of the court in the instant case. This seems to assume that 
the relationship between the landowner and the cropper is that of 
master and servant. The second possible result is to hold that the 
cropper has joint ownership or is tenant in common of the crop with 
the landowner because the parties are engaged in a joint adventure. 
A third possibility is to say that the contract itself conveys an interest 
in all future crops grown by the cropper and that this interest comes 
into being when the crop germinates. The answer arrived at in the 
particular case should depend on the language of the contract; this 
was the earlier attitude of the Wisconsin court. 

Thus in Lanyon v. Woodward* one party was to furnish the 
land and the labor, the other party to furnish the seed. The court 
held that the arrangement constituted a joint adventure but gave 
effect to a provision of the contract reserving title to the crop in the 
party who furnished the seed. In Kelly v. Rummerfield™® the court 
in dealing with a cropper’s contract said, “Much depends upon the 
wording of the contract between the parties.” The court in 
the instant case, however, says broadly that “the cropper has no title 
in the crop until it is divided . . .” Would the court have arrived 
at this conclusion had the contract specifically granted the cropper 
an interest in the crop or made it clear that the parties were engaged 
in a joint adventure? The court might have done well to qualify 
its statement by indicating that it was made in the light of the partic- 
ular contract before the court. 

In Tweedy v. Johnson" Section 234.19 of the statutes was held 
to mean what it says and it is not proper for a court to appoint a 
receiver during the year ensuing from the date of entry of judgment 
in an action to foreclose a lease the term of which exceeds fifty years, 





* 55 Wis. 652, 13 N. W. 863 (1882). 
* 117 Wis. 620, 94 N. W. 649 (1903). 
* 267 N. W. 282 (Wis. 1936). 
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to collect rent for and on behalf of the lessor. The court refused to 
uphold the lessor’s contention that when the receiver uses the rents 
to pay debts of the lessee (among them the rent owing to the lessor) 
the lessee is by law receiving the rents under the statute. 


E. Fixtures 


It becomes more evident that there are in this state two sets of 
rules by which to determine the existence or non-existence of fix- 
tures. Where the property involved has been sold under a conditional 
sales contract, Section 7 of the Uniform Conditional Sales Act”® 
and not the general law of fixtures is applicable. The test of the 
Uniform Act is whether or not the property has been so affixed to 
the real estate as to be severable wholly or in any portion without 
material injury to the freehold. Myhre v. Michigan Silo Co.” holds 
that a silo, sold on conditional sales contract and erected on a con- 
crete ring but held in place by weight only, is severable without 
material injury to the freehold, and consequently did not become 
subject to a real estate mortgage which encumbered the premises 
at the time the silo was erected. This case reaffirms the earlier 
position of the court®® that “material injury” means physical injury 
to the freehold and not injury to the use value of the freehold. 

The difference between this Conditional Sales Act test and the 
common law test is strikingly illustrated when the Myhre case is 
compared with McCorkle v. Robbins*' which was also decided during 
the period covered by this discussion. In the McCorkle case the 
court held that machinery which was held in place by its own weight, 
and which was not, except in the case of one machine, fastened to 
the floor or walls by bolts or screws was nevertheless a part of the 
real estate and subject to liens of mortgages which were executed 
after the machinery was installed. The familiar test for the existence 
of fixtures looks to (1) annexation of the chattel to the land (2) 
appropriation of the chattel to the use to which the land is being 
devoted and (3) the intention of the parties as evidenced by their 
relationship in all surrounding circumstances. Our court has been 
inclined to give great weight to evidence that the chattel has been 
appropriated to the use for which the real estate was intended. 








* Wis. Stat. (1935) §122.07. 

* 220 Wis. 593, 265 N. W. 703 (1936). 

* Peoples Savings and T. Co. v. Sheboygan M. Co., 212 Wis. 449, 249 N. W. 
527 (1933), Rehearing Denied 250 N. W. 385 (1933). 

™ 267 N. W. 295 (Wis. 1936). 
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Thus in Thompsen v. Cullen*? the court went so far as to hold that 
certain core flasks were fixtures so as to be covered by a mortgage 
on a foundry. The flasks were made on the premises, were used in 
making castings and the size was dependent upon the castings to be 
made. They were not bought and sold as articles of commerce but 
could be moved about from place to place and could be used over 
and over. They were necessary equipment, but on the other hand 
were not attached to the real estate in any way. The instant case 
is in accord with the previous decisions of the court, but the reader 
should note that if the machinery involved had been sold on con- 
ditional sales contract it would not have been subject to the real 
estate mortgages provided that the filing provisions of Section 7 of 
the Uniform Conditional Sales Act had been complied with. 


F. MISCELLANEOUS 


Joint School District No. 1 v. Bosch** indicates that the possibility 
of reverter which exists when land has been dedicated for school 
purposes is so remote as to have only a nominal value when such land 
is taken by eminent domain. 

Traver v. Radke* reiterates the well known general rule that 
a deed must be delivered by the grantor to the grantee before the 
grantor’s death to be effective. The court sustains a lower court’s 
finding that under the evidence of the particular case, delivery before 
the grantor’s death had been consummated prior to the death of 
the grantor. Bankers Farm Mortgage Co. v. Christofferson® indi- 
cates that tax liens for special drainage assessments are no different 
from other tax liens in so far as the obtaining of a tax deed is con- 
cerned. In that case the defendant, pursuant to an agreement with 
the joint owners of the land, acquired the special drainage tax sales 
certificates and took a tax deed thereon claiming that this extinguished 
the plaintiff’s mortgage. The court held, in accord with previous 
decision,** that because of the privity which existed between the 
defendant and the owners, the action of the defendant constituted 
merely a redemption of the tax and did not cut off the lien of the 
mortgage. 





* 106 Wis. 581, 219 N. W. 439 (1928). 

* 219 Wis. 181, 262 N. W. 618 (1935). 

* 220 Wis. 359, 264 N. W. 831 (1936). 

* 266 N. W. 220 (Wis. 1936). 

* Paetz v. Kenney, 214 Wis. 158, 252 N. W. 594 (1934) and cases therein cited. 
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IX. 
NEGLIGENCE 
RicHarp V. CAMPBELL 


A large number of cases involving questions of liability in tort 
for negligence were presented to the Wisconsin Supreme Court dur- 
ing the period under consideration. For the first time in several years 
nothing of importance was decided in connection with the right of 
the gratuitous automobile guest against his host. The most signifi- 
cant, and in some respects startling, development appears in con- 
nection with the issue of proximate cause. 


A. THE NEGLIGENCE IssuE 


It is not feasible to describe in detail all of the varying fact situa- 
tions where the court was obliged to determine whether to rule upon 
the negligence issue as a matter of law,’ or to leave the question of 
negligence to the jury.2_ A few cases that seem of special importance 
will be considered. 

The great majority of negligence cases today arise out of the 
operation of automobiles. Statutory rules of the road are constantly 
enlarging the field of negligence per se. In cases decided prior to the 
past year the court has held that a motorist violating the statute re- 
quiring him to yield the right of way to a pedestrian at a cross walk 
is negligent as a matter of law. In Engstrum v. Sentinel Co.,' the 
court applied the same rule against a pedestrian who failed to yield 
the right of way to the motorist as required by statute at points 
other than an intersection. Bornemann v. Lusha* raised the question 
of the construction of the statute requiring operators of trucks 
standing upon the traveled portion of any highway, outside the cor- 
porate limits of a city or village at certain hours, to place fusees or 
lights at specified points in order to clearly indicate the presence of 
the vehicle.5 The court took the position that the statute was not in- 
tended to operate until the person in charge of the truck had been 





* Langer v. Chicago, Milwaukee & St. P. Ry Co., 265 N. W. 851 (Wis. 1936). 

*Schwartz v. Schwartz, 267 N. W. 276 (Wis. 1936); Schroeder v. Great 
Atlantic and Pacific Tea Company, 265 N. W. 559 (Wis. 1936); McCaffrey v. 
Minneapolis, St. Paul & S. S. M. Ry. Co., 267 N. W. 326 (Wis. 1936); Trastek 
v. Dahlem, 219 Wis. 249, 262 N. W. 609 (1935); Hanley v. Milwaukee E. R. & L. 
Co., 220 Wis. 281, 263 N. W. 638 (1935); Schiefelbein v. Chicago, M., St. P. & 
P. Ry. Co., 265 N. W. 386 (Wis. 1936). 

* 267 N. W. 536 (Wis. 1936). 

* 266 N. W. 789 (Wis. 1936). 

* Wis. Stat. (1935) §85.06 (d). 
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allowed a reasonable time to place the fusees or lights. It was ruled 
that under the circumstances of this case a delay of five or six min- 
utes constituted a breach of the statute as a matter of law. 


The language in opinions dealing with questions of the negligence 
of a person having a right of way by statute has at times been some- 
what ambiguous. But apparently it is well settled in this state today 
that although one is not relieved of his obligation to exercise reason- 
able care merely because he has the right of way, nevertheless the 
fact that the law gives him a right of way must be taken into account 
in deciding upon the question of his negligence. Decisions on this 
question during the past year appear to follow the rule stated.® 

Balzer v. Caldwell’ is of importance primarily because it illus- 
trates the desirability of an amendment to the present statutes. De- 
fendant A was driving on the right hand side of the street at some 
distance from the right hand curb. Defendant B was approaching 
from behind and was on a line a few feet to the right of defendant 
A. Defendant A turned right without a signal, preparatory to en- 
tering a private driveway. In order to avoid a collision defendant B 
was forced to turn abruptly to the right. He struck and injured P, 
a pedestrian. It was held that the question of defendant A’s negli- 
gence in suddenly turning to the right across the path of defendant 
B’s approaching automobile without warning was properly left to 
the jury. The jury had decided that defendant A was negligent. 
Section 85.17(1) of the statutes was not referred to in the opinion. 
That section requires a person intending to make a right turn at an 
“intersection” to approach the point of turning in the traffic lane 
nearest the right hand curb of the highway. Subdivision (2) of 
the same section provides the method of making left turns “at an 
intersection or into a private highway”. Subdivision (1) apparently 
does not apply to the situation presented in the instant case. The 
common law rule of negligence as handled by the jury produced the 
same result as would have been reached by an enlarged statute, but it 
would be safer to extend the statutory provision governing right 
turns to cover turns at a private driveway. Why should there be a 
distinction in this respect between a right turn and a left turn? 

In Steinburg v. Milwaukee Elec. Ry. & Light Co.® the deceased, 

a man of sixty-seven, alighted from the front of a street car. The 





*Ziemke v. Faber, 266 N. W. 217, 219 (Wis. 1936); Becker v. Luick, 220 

bes 481, 264 N. W. 242 (1936); Cherney v. Simonis, 220 Wis. 339, 265 N. W. 203 
1936). 

*220 Wis. 270, 263 N. W. 705 (1936). 

* 266 N. W. 793 (Wis. 1936). 







58 WISCONSIN LAW REVIEW [Vol. 12 


motorman then closed the door and started the car, making a left turn. 
The deceased was struck by the overhang of the car as it was making 
the turn. The jury found negligence on the part of the defendant and 
no negligence by the deceased. The supreme court held that as a 
matter of law the defendant was not negligent. It might have 
ruled that the deceased was negligent but that ruling alone would 
not justify a decision for the defendant under the comparative neg- 
ligence law. A dissenting opinion pointed out that the majority 
apparently made the question of the defendant’s negligence depend 
entirely upon this collateral question of whether the deceased was 
free from negligence.® This decision and the comment of the 
dissenting judges upon it is of special significance in view of the 
recent decisions of the court on proximate cause, discussed later in 
this article. 


B. ComMPpaARATIVE NEGLIGENCE 


The supreme court has repeatedly suggested that in the proper 
case it would rule as a matter of law that the negligence of the 
plaintiff was equal to or greater than that of the defendant. It has, 


however, quite naturally hesitated to take such action. Zenner v. 
Chicago, St. P. M. & O. Ry. Co.” is the first case where this rule 
has been applied. The proceeding was one to collect for the death of 
the plaintiff’s husband in a railway crossing accident. The jury 
found the husband (H) guilty of 40% negligence and the defendant 
(D) responsible for 60% negligence. In reaching this decision the 
jury made findings that D’s agents failed to either ring the bell or 
blow the whistle as the train approached the crossing. The supreme 
court ruled that as a matter of law the evidence was not sufficient to 
support the finding that the whistle was not blown. It took the posi- 
tion that since the jury had found the negligence to be 60% on the 
part of D as compared with 40% on the part of H on the assumption 
that D was negligent in both of these respects, it was a necessary 
result of rejecting the finding of negligence as to whistling that H 
was at least as negligent as D. 

Manitowoc Trust Co. v. Bouril*! presents another situation where 
the court ruled on this issue as a matter of law. In that case the 
deceased (T) was riding on the running board of D’s wrecker. The 





*In Zalewski v. Milwaukee Electric Ry. Co., 219 Wis. 541, 263 N. W. 577 
(1935) the facts make it much easier to support the court’s ruling that as a 
matter of law the defendant was not negligent when the plaintiff was struck by 
the overhang of the car as it rounded the curve. 

219 Wis. 124, 262 N. W. 581 (1935). 

™ 265 N. W. 572 (Wis. 1936). 
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trial court refused to submit a question to the jury as to whether D 
was negligent in permitting T to ride on the running board. The 
supreme court decided that this was correct on the theory that a jury 
finding that the negligence of D was greater than that of T could not 
have been sustained under the circumstances of the case. 


The two cases mentioned undoubtedly mark the exception. The 
court continues to follow its general rule that the question of com- 
parative negligence, both with reference to liability and extent of 
the damages, is for the jury.’* In cases where the fault of the de- 
fendant under the safe place statute is compared with that of the 
plaintiff, the court is particularly disinclined to interfere with the 
jury’s conclusions on comparative negligence.’* 


The argument presented in Ross v. Koberstein™ is more novel 
than complicated. In that case P was a guest of H in H’s car. He was 
injured when a collision occurred with a car driven by D. P sued 
D, not joining H. The jury found that D and P were both negligent 
and that P’s negligence was 5% and D’s negligence 95%. D ap- 
pealed, contending that it was error to compare the negligence of 
P with that of D only; that P’s negligence should have been com- 
pared with the combined negligence of D and H. The court granted 
that this was error under the rule of Walker v. Kroger Grocery & 
Baking Co.® but held that it was not prejudicial error. The opinion 
points out that D’s contention could not possibly reduce P’s recovery, 
as the negligence of P would necessarily decrease proportionately, 
rather than increase, if fault was added to the unit that D was re- 
sponsible for. 


C. ProximMATE or LEGAL CAUSE 


Several cases decided during the period under consideration 
present questions of causation. In Van Gilder v. Gugel* and Tetting 
v. Hotel Pfister'™ the court upheld findings by the jury of proximate 
connection between the defendant’s negligence and the plaintiff's 





™Brennan v. Chicago, M., St. P. & P. Ry. Co., 220 Wis. 316, 265 N. W. 
207 (1936). 

* Tomlin v. Chicago, M., St. P. & P. Ry. Co., 220 Wis. 325, 265 N. W. 72 
(1936) ; Fries v. Lallier, 219 Wis. 388, 263 N. W. 178 (1935). In the latter case, 
however, a new trial was necessary because certain evidence of fault on the part 
of the defendant had been improperly admitted in the trial court. 

220 Wis. 73, 264 N. W. 642 (1936). 

214 Wis. 519, 252 N. W. 721 (1934). For a discussion of that case, see 
Campbell, The Work of the Wisconsin Supreme Court for the August 1933, and 
January 1934, Terms, VIII, Negligence (1934) 10 Wis. L. Rev. 67, 74. 

* 265 N. W. 706 (Wis. 1936). 

* 266 N. W. 249 (Wis. 1936). 
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injury..* In Manitowoc Trust Co. v. Bouril® the court held that 
even if the defendant failed to obey the rule requiring cars to come 
to a complete stop at marked arterials, this negligence as a matter of 
law was not the proximate cause of the injuries to the plaintiff who 
was thrown from the running board shortly thereafter. A study of 
the cases mentioned does not indicate any shift in the court’s general 
views on the subject. However, the court rendered decisions in three 
cases which are difficult to support.” 

In Brager v. Milwaukee E.R. & L. Co.” G was riding with H 
in H’s automobile. D’s interurban car was approaching on its tracks 
at a high rate of speed. The motorman saw H and G but thought 
they would stop. He sounded his whistle. H and G apparently did 
not see the approaching car. When the motorman saw that they were 
going to cross the track he attempted to stop the car but could not 
do so. A collision occurred and G was killed. The jury found that 
D’s motorman was negligent as to speed and that this negligence was 
a proximate cause of the collision; that H was negligent as to lookout 
and control and that his negligence in each of these respects was a 
cause of the collision; that G was not negligent; that D was 20% 
negligent and H 80% negligent. The supreme court took the posi- 
tion that as a matter of law the failure of H to stop was the proxi- 
mate cause of the accident and that the speed of the interurban car 
was not such a cause. The court apparently reached this conclusion 
on the theory that H was in no way misled by the speed; that he 
made no calculations based upon it as he apparently did not see the car. 
It will undoubtedly be granted that if the negligent speed was not a 
cause of the collision D should not be held responsible. But the 
facts do not seem to justify the conclusion reached. The decision 
points in the direction of the long repudiated “last wrongdoer” rule.”” 
If D had been traveling at a reasonable rate of speed it is difficult to 
tell what might have happened. This is emphasized by the latter part 
of the opinion itself where the court holds that there was no negli- 
gence on the part of the motorman in failing to stop the car after 





*In Bornemann v. Lusha, 266 N. W. 789 (Wis. 1936) the trial court had 
ruled that certain negligence of the defendant was a proximate cause of the injury 
as a matter of law. The supreme court took the position that the question was 
one for the jury. 

* 265 N. W. 572 (Wis. 1936). 

* The cases referred to are as follows: Brager v. Milwaukee E. R. & L. Co., 
220 Wis. 65, 264 N. W. 733 (1936); Byerly v. Thorpe, 265 N. W. 76 (Wis. 1936) ; 
Swinkels v. Wisconsin Michigan Power Co., 267 N. W. 1 (Wis. 1936). 

* 220 Wis. 65, 264 N. W. 733 (1936). 

™ Jeremiah Smith, Legal Cause in Actions in Tort (1911) 25 Harv. L. Rev. 


103, 223, 303 at page 111. 
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discovering that H and G were going to cross the track because he 
could not be expected to stop it within the short time available. If 
the interurban car had been going at a reasonable rate of speed under 
the circumstances the motorman might have realized G’s danger in 
ample time to stop the car. The danger of an accident of this kind 
was one of the hazards which made it negligent to operate the car at 
this speed. 

In Byerly v. Thorpe*® P was a guest in an automobile which was 
traveling about thirty-eight or forty miles an hour on the right side 
of the highway. D was driving an automobile approaching from be- 
hind. He was about to turn to the left to pass when his left rear tire 
suddenly deflated. His car swayed violently and in attempting to 
straighten it he struck the left side of the rear bumper of the car P 
was riding in. D had his brakes on at full force at this time. P was 
injured. The jury found that D was negligent with respect to (1) 
the speed at which he drove, (2) the manner in which he drove, man- 
aged and guided his automobile, and (3) the distance at which he 
followed the automobile P was riding in just before the collision. The 
jury also found that these acts of negligence were causes of the 
collision. The evidence disclosed that the tire which was punctured 
had gone only about 5000 miles. The deflation was sudden, being 
caused by a puncture which deflated the tire about as fast as most 
blow-outs would have done. The court took the position that as a 
matter of law the real and efficient cause of the accident was the 
deflated tire rather than the acts of negligence found by the jury. 
Does this mean that one is free from responsibility for a negligent 
act unless he as a reasonably prudent man should have specifically 
foreseen every factor entering into the chain of consequences? If 
the case means this, it is out of line with prior decisions of the Wis- 
consin court as well as with decisions generally throughout the United 
States. Why is it negligent to drive automobiles under certain cir- 
cumstances at certain rates of speed? Apparently negligence in this 
respect is found on the theory that numerous things may happen 
which may bring about serious loss and injuries to others. It would 
seem that the hazard of a deflated tire is one of the factors that may 
frequently combine with speed and other circumstances to make 
that speed unreasonable. In its opinion the court does not mention 
the case of Murray v. Yellow Cab Co.* In that case the jury found 
that the defendant’s agent operated a taxi cab in excess of the 





* 265 N. W. 76 (Wis. 1936). 
*180 Wis. 314, 192 N. W. 1021 (1923). 
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fifteen mile per hour speed limit applicable to the place where the 
plaintiff was injured. The plaintiff was a pedestrian and was struck 
when the left front wheel came off the cab. It appeared that a broken 
spindle pin, apparently resulting from a crystallized condition, had 
caused the wheel to fall off. No attempt was made to show that 
there was any negligence on the part of the defendant in failing to 
discover this condition. In holding that the jury was justified in 
finding that the negligence of the driver of the cab as to speed was 
a proximate cause of the plaintiff’s injury, the court said,”® “A driver 
of an automobile should anticipate that some part of the car may 
give away at any moment causing a loss of control, and that the 
serious consequences resulting from such a loss of control are aug- 
mented by a high rate of speed. The jury might well have found 
that if the car had been going at a lawful rate of speed when the 
wheel came off the injury would not have occurred, in which case 
the excessive rate of speed would be the proximate cause of the 
injury.” 

In Swinkels v. Wisconsin Michigan Power Co. ** the accident oc- 
curred around midnight. P overtook D’s bus which was traveling 
about a foot and a half over the black line designating the center 
of the highway. As P came up to the bus, he did not decrease 
his speed or trail the bus at all but, after giving two short blasts of his 
horn, proceeded to pass it. D did not give way to the right. Accord- 
ing to P’s testimony, D further invaded the left side of the road so 
that the bus was about three feet over the black line when the front of 
P’s automobile was about opposite the middle of the bus. While in 
the act of passing, P’s automobile left the highway and turned into 
the ditch. At no time was there any actual contact between P’s 
automobile and D’s bus. The jury found D negligent in operating 
his bus to the left of the center of the traveled portion of the highway 
and that this negligence was a proximate cause of P’s injury.7*7 The 
supreme court ruled that as a matter of law this negligence on D’s 
part was not a proximate cause of the accident. The jury had also 
found that P was not negligent. It may be that P should be held 
negligent as a matter of law, but once it is granted that D was negli- 
gent in the respect charged, it is difficult to find any justification for 
ruling that D’s negligence was not a proximate cause of this accident. 
The decision seems to be adopting a “last clear chance” doctrine in 





* Murray v. Yellow Cab Co., 180 Wis. 314, 318, 192 N. W. 1021, 1023 (1923). 

* 267 N. W. 1 (Wis. 1936). 

* The jury also found D negligent in other respects which are not important 
here. 
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favor of the defendant. Wisconsin in the past has not been willing to 
accept that doctrine in favor of a claimant.?* Although some cases 
in other jurisdictions seem to have based the “last clear chance” 
rule upon the law of causation, it is quite generally felt that the 
doctrine is primarily a device to limit the harshness of the contribu- 
tory negligence rule. Under the instant case the opposite result 
is reached. This seems to be a distinct invasion of the spirit of the 
comparative negligence statute. 

It is not the purpose of this article to consider in detail the doc- 
trine of proximate or legal cause. That doctrine has commonly been 
used to cover both cause in fact and broad policy considerations. 
In Osborne v. Montgomery” the Wisconsin Supreme Court seemed 
to remove at least a portion of this latter element from the field of 
proximate cause. But that case does not appear to have changed the 
substantive law of Wisconsin. It merely shifted the limitations from 
the causation issue to the duty issue. It was not long after the 
Osborne decision before the court again used the proximate cause 
technique to dispose of a question of this character.*° 


Let us look at the decisions under discussion first from the stand- 


point of cause in fact, using that term in a common sense way rather 
than in a strictly philosophic sense. In each of the three cases the 
jury found causal connection in fact between the defendant’s negli- 
gent act or acts and the injury to the plaintiff. Is it fair to say that 
no reasonable men could have reached these conclusions? It is 
difficult to justify the decisions on the basis of the court’s control 
over the fact finding functions of the jury. 


Can they be supported on the broad considerations of social policy 
which have operated to limit recovery in cases where it seems unfair 
to hold the defendant responsible? In each of the cases the hazard 
which operated to cause the injury was one of the general hazards 
which made the conduct of the defendant negligent. It is difficult 
to support a policy which limits liability in such cases. If the court 
does not restrict the implications of these decisions, it will materially 
curtail the operation of the comparative negligence law. It will pre- 
vent a recovery in many cases on the theory that the defendant’s 
negligence is not a proximate cause of the injury, where before the 
1931 statute recovery would have been denied on the theory of con- 
tributory negligence by the plaintiff. The instant cases, especially 





Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N. W. 407 (1925). 
203 Wis. 223, 234 N. W. 372 (1931). 
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the Byerly case, also demonstrate that it will operate to prevent re- 
covery where the plaintiff is not negligent at all and where public 
policy seems to require that the defendant be held responsible. 


D. ImputTep NEGLIGENCE 


In Van Gilder v. Gugel®*! G was a guest in an automobile owned 
and driven by H. G was killed when H collided with an automobile 
driven by T. T and H were negligent. It appeared that G and H 
had gone in the automobile to cut certain timber. They owned ad- 
joining wood lots and each assisted the other in sawing wood on his 
respective lot. The collision took place when they were returning 
home in the evening. The court held that on this record there was 
no showing of a joint adventure so as to impute the negligence of 
H to G. Similarly it ruled that H was not a gratuitous agent of G. 
It should be noted that even if this had been found to be a joint ad- 
venture the negligence of H would not have been imputed to G in 
the action by G against H.** 


E. INFANT TRESPASSERS 


The status of the infant trespasser in Wisconsin prior to 1934 
was an open question. The decisions of the supreme court on the 
subject were in conflict. Finally, in that year, in Angelier v. Red 
Star Yeast & Products Co.,®* the court overruled the cases which 
had refused to recognize any variation in favor of children and ex- 
pressed its approval of the enlarged duty of the landowner in such 
cases as set out in the Restatement of Torts. The court recently re- 
affirmed this position although holding in the particular case that the 
defendant was not liable under this rule, the jury having found that 
“the defendant in the exercise of ordinary care ought not to have 
known that children of the age of the deceased child were likely to 
play upon the premises”.** 


F. RESPONSIBILITY OF AN AGENT 


In a number of cases involving actions by third persons against 
agents personally, the Wisconsin Supreme Court has distinguished 
between misfeasance and nonfeasance on the part of the agent, hold- 





™ 265 N. W. 706 (Wis. 1936). 

* Archer v. Chicago, M. St. P. & P. Ry. Co., 215 Wis. 509, 255 N. W. 67 
(1934). 

* 215 Wis. 47, 254 N. W. 351 (1934). 
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ing him personally responsible in tort in the former case but not in 
the latter situation. Recently the court decided that this distinction 
was not sound.*® The court said,** “It is our opinion that, in cases 
which involve the right of a third party to recover from an agent, 
the latter is individually liable if he has breached some duty which 
he owed to such third person. This rule, we think, simplifies the 
law of negligence applicable to such situations and obviates the ne- 
cessity of considering fictitious distinctions between nonfeasance and 
misfeasance.” It leaves open, however, the definition of what duty 
may be owed to a third person. 


G. Notice or Persona Injury 


In addition to the statutory six year period of limitations applying 
to actions for injury to the person, except where a different period 
is expressly provided, the statutes require a certain notice to be given 
within two years.** This notice may be dispensed with where an 
action is brought and a complaint actually served within the two- 
year period. In Voss v. Tittel®** a summons, affidavit of attorney and 
notice of examination of the adverse party were served within two 
years. But neither a notice of the type described in the statute nor the 
complaint was served within that period. The supreme court held 
that the defendant’s plea in bar to the complaint should have been 
sustained. The opinion seems to require a strict compliance with one 
of the two methods prescribed in the statute for giving the two year 
notice. It did appear, however, that the documents in the instant 
case did not comply with either the substance or the form of the 
statutory regulation.®® 


X. 
PLEADING, PRACTICE AND PROCEDURE 


IsaporE G. ALK 


Many of the decisions of the supreme court relating to pleading, 
practice and procedure merely apply familiar and well settled prin- 
ciples of law to new facts; no effort will be made to summarize such 
decisions. 





* Hoeverman v. Feldman, 265 N. W. 580 (Wis. 1936). 

* Ibid. 582. 

* Wis. Stat. (1935) $330.19 (5). 

* 219 Wis. 175, 262 N. W. 579 (1935). 

* See also Caskey v. Peterson, 220 Wis. 690, 263 N. W. 658 (1935). 
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A. DECLARATORY JUDGMENTS 


Since the enactment of the Uniform Declaratory Judgment Act,! 
there has been considerable confusion with respect to the scope of the 
Act and the extent of the remedy afforded by it. In a number of 
recent decisions, however, the supreme court has had the occasion to 
determine what facts and conditions must exist before the remedy 
afforded by the Act may be invoked. 

In State ex rel. LaFollette v. Dammann,? the court refused to 
entertain a petition by the governor asking leave to institute an 
original action for declaratory judgment, to determine his right to 
make ad interim appointments. The court held that the difference of 
opinion between the governor and the secretary of state did not con- 
stitute a justiciable controversy, and that it would not render a 
merely advisory opinion, even though it was requested by a coordin- 
ate branch of the government. The court reviewed the history of 
this Act, and held that before the court can exercise jurisdiction, 
it must appear that there is a justiciable controversy between persons 
whose interests are adverse, in which controversy the party seeking 
declaratory relief must have a legal interest; and that the issue in 
volved must be ripe for judicial determination. 

In Riebs Co. v. Mortenson,’ an action was started by a corpora- 
tion against the insurance commissioner and the fire insurance rating 
bureau, attacking the right of the commissioner to demand the issu- 
ance of standard fire insurance policies, the form of which had been 
approved by him. A demurrer to the complaint was sustained on the 
ground that there was no justiciable controversy and no adverse 
parties who could be bound by a judgment. In McCarthy v. Hoan,‘ 
the court held that the plaintiff seeking appointment to the election 
board as a member of the dominant political party was not entitled 
to declaratory relief as his rights were not in controversy. 

In Petition of State ex rel. Attorney General,® an action was com- 
menced in the supreme court by the state, petitioning the court 
to determine whether the Wisconsin Recovery Act was unconstitu- 
tional. It was urged that the supreme court had no jurisdiction of 
an original action brought under the Uniform Declaratory Judg- 
ments Act. The court held, however, that it had the right to take 
original jurisdiction in such matters, and that the state’s petition dis- 





* Wis. Stat. (1935) §269.56. 

7220 Wis. 17, 264 N. W. 627 (1936). 
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*266 N. W. 916 (Wis. 1936). 
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closed an actual controversy between the officials charged with the 
administration and enforcement of the law and the members of the 
tavern industry. The court further held that inasmuch as this was 
a real issue between adverse parties, it would exercise jurisdiction 
over the action. 

Where the court takes jurisdiction and grants declaratory relief, 
it will retain jurisdiction in order to make effective the declara- 
tory relief. This supplemental relief is not limited merely to further 
declaratory relief, but includes any relief essential to make effective the 
declaratory judgment rendered. Morris v. Ellis.® 


B. Process 


In Rhode v. Quinn Construction Co.," the summons and complaint 
had been delivered to the sheriff with directions to serve the same 
forthwith upon such of the defendants as were to be found within 
his county. Service thereafter was completed, and the question 
arose whether the service dated back to the time when the summons 
was delivered to the sheriff for service. The court discussed the 
provisions of Sections 330.39 and 330.40 of the Wisconsin Statutes 


and held that Section 330.40 applied not only to cases where service 
was to be obtained by publication, but also to cases of personal service. 
Previous to this decision it seems to have been held that an attempt 
to commence an action was equivalent to the commencement of an 
action only in cases where service was to be obtained by publication. 
The court held that it made no difference whether service was to be 
obtained by publication or personally within the sixty day period, 
and expressly repudiated contrary statements in Mariner v. Water- 
loo,® Levy v. Wilcox,® and Moulton v. Williams.’ 

In State ex rel. Schneider v. Midland Investment & Finance Cor- 
poration," the court in a well reasoned opinion held that the Civil 
Court for Milwaukee County is a municipal court and not an inferior 
court, and that Chapter 257 of Laws of 1933, which attempted to 
extend the service of process beyond the limits of Milwaukee County, 
was invalid. 

In Caskey v. Peterson,’* the court again held that the statutes 
dispensing with actual personal service must be strictly complied 
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with. So that in the case of an emancipated minor who had been 
living away from his father’s home for two years, his “usual place 
of abode” for the purpose of substituting service was not his father’s 
home, but was the farm where he was working. 

In Byerly v. Thorpe,'* the court held that the insurance company, 
under a policy issued in Illinois containing a “no action” clause, 
could not be joined before determination of damages by final judg- 
ment. The court refused to extend its decision in Oe¢ertel v. 
Williams, so as to permit the insurance company to be joined. 

In Philipsky v. Scheflow & Monahan," the court held that a part- 
nership may be sued as an entity, but when this is done, it is an action 
solely against the partnership and not against the individual partners. 


C. APPEARANCES 


The importance of using great care in drafting notices of special 
appearances and motions based thereon is emphasized in a group of 
recent cases. 

In Schwantz v. Morris,** five defendants moved jointly, on the 
ground that two of the defendants had not been properly served, 
for an order setting aside the service of the summons therein, vacating 
the findings of fact and conclusions of law and the judgment and 
dismissing the action. The notice of motion was prefaced by a state- 
ment that the defendants appeared specially for the purpose of the 
motion only and for no other purpose. The court followed the ruling 
in Coad v. Coad," and held that the motion constituted a general 
appearance, due to the fact that the defendants who had not been 
served asked for relief not only for themselves, but also for the other 
defendants. The court reiterates the doctrine that one who appears 
specially to set aside a judgment because of want of service, but who 
couples with his claim for relief on such grounds a claim for relief 
on other grounds, makes a general appearance. 

So in State ex rel. Nelson v. Grimm,"® where a non-resident moved 
to abate an action because of want of service, and asked to recover his 
costs and disbursements, this constituted a general appearance. The 
court held that had the defendant merely asked for costs of his mo- 
tion, it would have been consistent with a special appearance, but 





“221 Wis. 28, 265 N. W. 76 (1936) 
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when the defendant asked for costs and disbursements, he admitted 
that an action was pending and made a general appearance. 

In Evans v. Orgel,’® the defendant, in addition to objecting to the 
exercise of jurisdiction because of defective service, moved for an 
adjournment for the purpose of taking testimony. It was held that 
this constituted a general appearance. 

The importance of a minor appearing by a guardian ad litem is 
emphasized in Caskey v. Peterson.”° In that case a notice of retainer 
was served by an attorney for an infant, but no guardian ad litem 
had been appointed. It was held that this did not constitute an 
appearance or operate to waive ineffectual service upon the minor. 


D. PLEADINGS 


In Thomsen v. Olson,”* the court reiterated the doctrine that a 
joint demurrer by two or more defendants on the ground that the 
complaint failed to state a cause of action must be overruled if a 
cause of action is stated against either defendant. 

In Philipsky v. Scheflow & Monahan,” the court held that where 
the plaintiff elected to sue a partnership as an entity, a demurrer in- 
terposed by the partnership is not a joint demurrer and must be sus- 
tained if no cause of action is stated against the partnership, even if 
one is stated against the individual partner. 

In Febock v. Jefferson County,** where an action was commenced 
against a county for damage done by a mob, the court held that the 
failure to join as defendants with the county the persons in the 
mob, did not constitute a defect of parties defendant, since one of a 
number of joint tortfeasors may be sued alone. 


E. APPEALS 


Considerable confusion has existed in the past with reference to 
the scope of the remedy afforded by habeas corpus proceedings. 
In Larson v. State ex rel. Bennett,24 the court overruled the doctrine 
laid down In re Ida Louise Pierce, to the effect that habeas corpus 
may be invoked where a court, having jurisdiction of both person 
and subject matter, has entered an erroneous order or judgment. The 
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court in a well reasoned decision held that the writ of habeas corpus 
does not have the scope nor is it intended to perform the office of 
a writ of error or appeal and nothing will be investigated on habeas 
corpus except jurisdictional defects or “illegality”, that is, the want 
of any legal authority for the detention or imprisonment. 

Where, however, an indictment does not state an offense, habeas 
corpus is the proper remedy. Shinners v. State.” 

In Wisconsin Co-operative Milk Pool v. Saylesville Cheese Mfg. 
Co.,?" the trial court had denied a motion for a change of venue and 
an appeal was taken to the supreme court. It was held that the order 
was not appealable and that mandamus was the only manner of 
bringing the matter to the attention of the supreme court. 

In Schafer v. Bellin Memorial Hospital,* the court held that an 
appeal by a defendant is waived when he fails to perfect his own 
appeal within thirty days after service upon him of his co-defendant’s 
notice of intention to appeal. 

In Brown v. Montgomery Ward & Co.,”* the plaintiff had elected 
to accept a reduction in the verdict ordered by the trial court. An 
appeal was taken by the defendant and the plaintiff thereupon at- 
tempted to have the order of the trial court, reducing the amount 
of damages, reviewed by the supreme court. The court held that 
inasmuch as the plaintiff had exercised the election granted him by 
the trial court, he was not in a position to have the order reviewed, 
and was bound by his election. 

Many cases have arisen in actual practice where two or more 
defendants are sued and judgment is obtained against one and the 
action is dismissed against the other. Where the defendant against 
whom judgment is taken appeals to the supreme court, the importance 
of filing a notice of review or taking an appeal from the judgment 
dismissing the action against the other is illustrated by Read v. Agri- 
cultural Insurance Co. In that case, judgment was obtained in 
the lower court against the Agricultural Insurance Co. and the com- 
plaint was dismissed against the other defendant. On an appeal 
by the insurance company the supreme court held that the insurance 
company was not liable. The plaintiff thereupon attempted to secure 
judgment against the other defendant who had not been made a party 
to the appeal. The court held that inasmuch as the plaintiff had not 
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appealed from that portion of the judgment dismissing the action 
as to the other defendant, he was bound by that portion of the 
judgment. 

The necessity of serving notice of entry of judgment is again 
pointed out in State v. Mueller,™ where the court held that the time 
for filing a bill of exceptions did not commence until notice of entry 
of judgment was served. 

In Wendlandt v. Hartford Accident and Indemnity Co.,®* the court 
again pointed out that an order extending the time for settling a bill 
of exceptions can be granted only upon good cause shown, and that 
such orders may not be granted as matters of grace. 


F. MISCELLANEOUS 


Taxation of costs in each of two cases consolidated for the 
purpose of trial for the attendance of the same witnesses on the same 
day in a single trial is error. McCaffrey v. Minneapolis St. P. & 
S.S.M. Ry. Co. 

Where it appears by affidavits which are not denied that plaintiff’s 
suit was not meritorious, and was being prosecuted without geod 


faith, for the purpose of harassing defendant, and for the purpose 
of blackmail, the court should of its own motion dismiss the suit. 
Independent Realty Co. v. Independent Milwaukee Brewery.** 


ze. 
PROBATE 
Witt1am D. THompson 


Our county and circuit courts adjudicate many controversies in 
which executors, administrators, guardians and trustees may be in- 
cidentally involved, which do not come within the strict category of 
“Probate” law. Our effort will be to confine the scope of this sketch 
as closely as possible, at the risk of overlooking some decisions which 
might be deemed apropos. 


A. GUARDIANSHIPS 


Rear v. Olson’ illustrates how easy it is to become a guardian de 
son tort, and for the business man, unless closely advised by counsel, 
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to get caught between the bark and the tree. Nybroten, a former 
guardian of two Rear minors, died. Defendant was appointed ad- 
ministrator of Nybroten’s estate. Defendant was also appointed 
guardian of Orville Rear, but no guardian was appointed for his 
brother, Julian Rear, the plaintiff. Nevertheless defendant proved 
claims due both minors and redeposited both shares in the bank 
under the name of “Rear Minors”, as they had been during Ny- 
broten’s guardianship. After defendant settled his account with 
Orville and was discharged, plaintiff’s share remained on deposit 
under the name of “Rear Minors”, until the bank failed. Substan- 
tial dividends were paid plaintiff upon this claim since he became of 
age. Plaintiff sues for the balance. The circuit court exonerated de- 
fendant and dismissed plaintiff’s complaint. On appeal, the supreme 
court held that defendant, as administrator of Nybroten’s estate, was 
not entitled to act as guardian of plaintiff’s estate. By dealing with 
plaintiff’s funds as well as those of Orville, his ward, defendant inter- 
meddled and became liable in tort in an action at law as a guardian 
de son tort, and could not be heard to claim he was careful, or to inter- 
pose any equitable defense he might have. “While the default 
arises from a misconception . . . that his obligations were fully dis- 


charged by leaving the funds as completely as possible in the state he 
found them, this fact is of no legal materiality. . . . The respondent 
is liable as one converting funds to his own use . . . at least from 
the time he turned over to Orville his share.” Recovery with in- 
terest from that date was allowed. This decision should impress 
upcn counsel the duty of exercising extreme care to protect fiduciaries 
from liability through failure to follow legal requirements. 


Investments of trust funds constitute the most difficult function 
of fiduciaries. If, in the case of mortgages, the court finds under 
Section 231.32 (g) (1933), that the amount of the mortgage ex- 
ceeds “one half of the actual value of the property covered thereby”, 
(and where is the burden of proof?) the guardian must make good 
to his ward by taking over the entire item. Such is the holding in 
Estate of Karkowski. In this case the evidence tended very clearly 
to show that the investment did not and could not comply with the 
requirements of the statute. 





* Ibid. 329-30. 

* 220 Wis. 45, 264 N. W. 487 (1936). The statutes now permit such investments 
where “the amount of such obligation does not exceed fifty per cent of the fair 
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Where there was no personal misconduct, but merely error in 
judgment as to value and security, it would seem more consonant 
with natural justice to hold the fiduciary liable only for the actual 
loss sustained by the estate.* 

The “duty of loyalty” of the fiduciary to his trust® was enforced in 
In re Filardo® In this case the guardian of an incompetent, who 
was also the chief executive officer of a bank, took over or purchased 
for the guardianship estate certain of the bank’s assets of doubtful 
security, or unsuitable as investments for trust funds, and left other 
moneys of his ward in a bank, which was in a precarious condition 
and later closed. In some instances the makers, whose obligations 
were thus taken over, were heavily indebted to the bank. The 
county court surcharged some, and the supreme court the remainder 
of such investments, held the guardian liable for his ward’s moneys 
retained on deposit, and denied him any compensation. The rule is 
adamant that a trustee or guardian cannot buy from himself or from 
a concern in which the fiduciary has a managerial position or a 
substantial interest,® and sell to himself as fiduciary ; and “good faith” 
in such cases is no defense. Unless clearly advised to the contrary, 


the lay mind, accustomed to deal at “arms length” faiis “to appre- 
ciate that the law will not permit him, the fiduciary, to submit him- 
self to the temptation of acting in his own interest rather than with 
fidelity to his trust’’.” 


B. Prosate or WILLS 


In Leisch’s Wil® probate of a will of testatrix sixty-nine years 
of age was set aside on the ground that the execution of the will was 
procured through undue influence on the part of a nephew. 

That the influence contributing or bringing about the execution 
of a will, to deny it probate, must be undue, is well illustrated in 
Will of TruehP where testator, practically in extremis, willed 
his entire estate to his stepson and the latter’s wife, near whom testator 
lived many years, and with whom he was closely associated, to the 
exclusion of testator’s children. Reversing the lower court, the 
supreme court held making a stepson a beneficiary “may be a most 





“1 Restatement, Trusts (1935) §229. 

*1 Restatement, Trusts (1935) §§170, 206. 
* 267 N. W. 312 (Wis. 1936). 

"Ibid. at 316. 

* 267 N. W. 268 (Wis. 1936). 

* 220 Wis. 134, 264 N. W. 254 (1936). 





74 WISCONSIN LAW REVIEW (Vol. 12 


natural will’”,!° especially where the testator knew what he wanted and 
insisted on having his will that way. 


C. CoNsTRUCTION 


In Bresnahan’s Will the court liberally construed our home- 
stead law to vest in the widow a life estate in a parcel less than a 
quarter of an acre in extent, on which was located the residence of 
deceased and another structure in the rear of the lot containing a 
plumbing shop formerly operated by deceased, and above that living 
quarters which were rented out. The court also held proceedings by 
testator had in 1918, fifteen or more years before his death, for the 
adoption of his 21 year old nephew, not joined in by the widow, 
were void for want of jurisdiction in the county court and could 
not be galvanized into validity by Section 332.09 making “valid 
and conclusive and binding on all persons whomsoever and in all pro- 
ceedings whatsoever after two years from date of entry thereof, and 
any person . . . who makes claim to property rights by, through or 
under any person who so participated, shall be estopped from attack- 
ing the validity of such proceedings after said two years... .”, 
which the court held to be neither a curative statute nor a statute of 
limitation. 

Testator had devised and bequeathed to testator’s widow “all that 
part of my estate to which she is entitled under and by virtue of the 
laws of the State of Wisconsin, the same as though no will had been 
by me made”. The court, construing the will as an entirety, held 
this language to mean not such rights as the widow would have 
had if deceased had left no will, but such rights as the widow would 
have if, the adoption having been effective, as the testator supposed, 
she had elected to take under the law. By this construction it saved 
subsequent provisions including a devise to “my nephew and also my 
son by adoption, subject to the homestead and dower right of my 
said wife”. So substantially the same result was reached (excepting 
perhaps only for inheritance tax) as if the adoption had been sus- 
tained, or its validity had been left undecided. But it would seem 
that the court in deciding it fell into error in holding Section 322.09 
not to be a statute of limitation, when the statute clearly provides: 


“That where the adoption proceedings were had within two 
years prior to July 1, 1929, the two year limitation period 
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above set forth shall be construed to mean within two years 
from July 1, 1929.” (Italics supplied) 


And further, because our county court records are public records 
of which all must take notice. It would seem that the granting of the 
petition of the husband alone should have bound him as the adoptive 
father, and was “judicial” rather than jurisdictional error, and 
that the proceedings should have been held validated under Section 
322.09. 

In Dowe, Executor, v. Specialty Brass Co., it is held that an 
unpaid balance of compensation for an occupational disease is not 
assets of decedent’s estate, but that the disposition of unaccrued 
installments, being applicable to funeral expenses and support of 
dependents, was primarily within the jurisdiction of the industrial 
commission under Sections 102.14, 102.16 and 102.47, and hence 
the executor could not maintain against the employer an action there- 
for, even though employer had paid some installments pursuant to 
stipulation between the parties. 

In re Stack’s Will® holds that where the language of the opinion 
or decree merely follows the language of the will, there is no judicial 
construction constituting res judicata; that a devise in trust during 
the lives of testator’s two sons and twenty-one years thereafter 
means during their joint lives, and that the trust should terminate 
twenty-one years from the date of death of either; finally, that a 
provision that at the termination of the trust the estate shall be divided 
among testator’s sons and the issue of any deceased son by right of 
representation, gives each son “a vested remainder in the trust estate, 
subject to be divested by death prior to the termination of the trust”, 
and the sons “are the presumptive owners of the next eventual estate 
in the trust property”.!4 


D. Craims AGAInst DEcEDENTS’ EsTATES 


In Milwaukee v. Drew,’* an action against the administrator for 
the recovery of profits alleged to have been made by decedent in the 
investment of public funds by him as treasurer, was interpreted by 
the supreme court as an action at law for money had and received, 
but because it involved an accounting, and other defendants were 
necessary parties, the county court could not afford full relief, and 
the action was properly maintainable in the circuit court. 
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Where stockholders’ liability under the state banking laws at- 
taches after the stockholder’s death but while his estate is in course of 
probate, and after the time limited to file accrued claims has expired, 
it was held in Schafer et al., Commissioners of Banking v. Bellin 
Memorial Hospital,® that an action may be maintained in the circuit 
court, against decedent’s distributees of the bank stock, where the 
estate was distributed prior to commencement of the action, but 
within the time limited to enforce a claim which became absolute 
after decedent’s death, and no claim therefor had been filed in the 
county court. In such case it is not necessary that claimant move 
the county court to vacate or reopen the final order of distribution, 
where the estate had been fully settled thereunder, as was held in 
Banking Commission v. Best." 


E. Crarims sy NEAR RELATIVES AND OTHERS 
UNDER Famity RELATION 


The court is stiffening up on claims by near relatives (generally 
disappointed members of the same household) for services against 
estates of decedents, and requires evidence of an express contract 
to pay which must be “direct and positive”, to rebut the presumption 
that neither party intended to receive or pay compensation.*® 

A special administrator may appeal from a judgment of the 
county court allowing a claim before the appointment of the general 
administrator, who will thereafter be substituted for the special ad- 
ministrator. Estate of McLean.® ‘This question appears new in 
Wisconsin, but was decided in Michigan, whose probate jurisprud- 
ence, adopted originally from Massachusetts, constitutes the basis 
of ours. The fact that a claim was allowed prior to the appointment 
of the general administrator did not render the judgment void as in 
contravention of Section 313.03 (3) which provides that no hearing 
on claims shall be had or judgment entered thereon until after grant- 
ing of letters of administration, because “letters of administration” 
were granted to the special administrator. 

The court also held that a contract to indemnify by will a claim- 
ant who forbears to sue, is valid and enforceable where claimant may 
have a cause of action against testator, and where the will is made 
pursuant thereto, it cannot be revoked or changed to defeat the be- 





* 219 Wis. 495, 264 N. W. 177 (1935). 

7219 Wis. 526, 528, 264 N. W. 176 (1935). 

*In re Shimek’s Will, 266 N. W. 798 (Wis. 1936); In re Clark’s Estate, 267 
N. W. 273 (Wis. 1936). 

219 Wis. 222, 262 N. W. 707 (1935). 
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quest. It creates a trust which, if established by clear and convincing 
evidence, may be specifically enforced. “The rule seems to be that 
where a will is made pursuant to a promise to make one supported by 
a past consideration, the contract will be enforced.””° It is con- 
tractual as well as testamentary. Nor can the adoption of a child, nor 
the widow’s claim under the law, defeat the operation of such con- 
tract, made during testator’s lifetime, and reaffirmed by the will. 
While “one may buy his peace and must pay for it what he agrees 
to pay”, is a good consideration, suppose he is nevertheless sued, does 
that constitute a failure of consideration? What a testator does by 
a will made pursuant to the promise is taken as what he intended 
to do in fulfillment of it. 

In re Butt’s Estate”! held that the county court did not lose juris- 
diction upon entry of final decree of distribution, assigning the real 
estate in common, where application for partition was made at the 
time of filing executor’s final account. In this case the partition made 
by commissioners was approved by the court subsequent to the allow- 
ance of the final account and assignment in common. The judgment 
of the county court assigning the real estate in accordance with the 
commissioners’ report was held valid and not subject to collateral 
attack, notwithstanding the final order of distribution previously 
entered. 


F. TESTAMENTARY TRUSTS 


There are some trust decisions which do not come strictly within 
the category of testamentary trusts, which, for lack of space, will not 
be noted here. 


In re Church’s Will? enforces upon the trustee the duty of vigil- 
ance in the collection of called bonds. Where the call was published 
in a newspaper of general circulation in Milwaukee, the fact that there 
are other papers of general circulation in the city of trustee’s domi- 
cile, does not exonerate a corporate trustee from its duty to exercise 
a high degree of diligence to take notice of the call. The court held 
that while a corporate trustee is not an insurer or guarantor of the 
payment of securities entrusted to it for administration, it must 
“exercise due diligence and at least ordinary care to prevent an avoid- 
able loss in respect thereto.” 





* Ibid. at 227. 
™ 268 N. W. 122 (Wis. 1936). 
"266 N. W. 210 (Wis. 1936). 
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XII. 


TAXATION 
Joun S. Best 


In the period covered by this article, there were sixteen cases 
decided which involved tax questions. Two cases in which the tax 
questions were incidental have been omitted from this discussion.) 
Unless otherwise indicated, all of the cases are in accord with the 
trend of previous Wisconsin decisions. The cases have been classified 
under three headings: Income Tax, Property Tax, and Other Taxes. 
Cases involving ad valorem assessments of the property of public 
utilities have, for the purposes of this article, been classified as 
property tax cases. 

In some of the cases, the discussion has been confined to the 
principal questions and no comment has been made on the minor 
points decided. 


A. Income Tax 


Five income tax cases were decided during the terms under re- 
view. Newport Company v. Tax Commission® is undoubtedly the 
most important income tax case to reach the Wisconsin Supreme 
Court in several years. The principal question was the jurisdiction 
of this state to tax the income realized from the sale of intangibles 
by a Delaware corporation, which transacted its principal business 
in Wisconsin. The court decided that the property did not have a 
“business situs” in Wisconsin, and held that the tax could not be 
imposed. The court rested its decision on several cases decided by the 
United States Supreme Court. The case has been reviewed at length 
elsewhere,* and the discussion herein will be limited to the effect of 
Wheeling Steel Corp. v. Fox,5 a later case decided by the United 
States Supreme Court. 





*Town of Wabeno v. State Conservation Commission, 220 Wis. 502, 264 
N. W. 497 (1936) ; State ex rel. Attorney General, et al. v. Wisconsin Constructors, 
Inc., et al., 268 N. W. 238 (Wis. 1936). 

7219 Wis. 293, 261 N. W. 884, 100 A. L. R. 1204 (1935), cert. denied, 56 Sup. 
Ct. 598, 80 L. ed. 651 (1935). 

*Farmers’ Loan & Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98, 
74 L. ed. 371, 65 A. L. R. 1000 (1929); Beidler v. South Carolina Tax Comm, 
282 U. S. 1, 51 Sup. Ct. 54, 75 L. ed. 131 (1930); Baldwin v. Missouri, 281 U. S. 
586, 50 Sup. Ct. 436, 74 L. ed. 1056, 72 A. L. R. 1303 (1929); First National Bank 
v. Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. Ed. 313, 77 A. L. R. 1401 (1931); 
Hans Rees’ Sons, Inc. v. North Carolina, 283 U. S. 123, 51 Sup. Ct. 385, 75 L. ed. 
879 (1930). 

*100 A. L. R. 1216 (1936), (1936) 11 Wis. L. Rev. 300. 

*298 U. S. 193, 56 Sup. Ct. 773, 80 L. ed. 809 (1936). 
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The Wheeling case involved a West Virginia property tax on 
intangibles, consisting of bank deposits and notes receivable, owned 
by a Delaware corporation which maintained in West Virginia its 
principal office from which its business was directed. The notes 
arose largely out of sales of the company’s products manufactured 
in Ohio and sold in interstate commerce on orders approved in West 
Virginia, while the bank deposits were for the most part in banks 
outside of West Virginia. In sustaining the validity of the tax, the 
court held that the corporation had established a “commercial domi- 
cile” in West Virginia and said: “To attribute to Delaware, merely 
as the chartering State, the credits arising in the course of the busi- 
ness established in another State, and to deny to the latter the power 
to tax such credits . . . is to make a legal fiction dominate realities 

.."6 The facts in this case do not appear to be distinguishable 
from those in the Newport case. Although one case involved a prop- 
erty tax and the other an income tax, the result should be the same, 
since no distinction has been made between jurisdiction to tax in- 
tangible property and jurisdiction to tax the income derived there- 
from. It therefore seems probable that the Wheeling case will be 
followed when the question next comes before the court. The 
Supreme Court of Minnesota has already applied the principle of 
the Wheeling case in affirming an assessment of a property tax on 
bank stock owned by a Delaware corporation with its principal office 
in Minnesota." 


In Greene v. Wisconsin Tax Commission,’ it was held that a 
taxpayer moving into the state during a taxable year, whose income 
can be clearly separated into that received before and that received 
after he became a resident, is not taxable on income earned and re- 
ceived while a nonresident. Section 71.09(2) providing for an appor- 
tionment of income according to periods of residence, was held to 
have application only when the income earned and received while 
a nonresident cannot be reasonably ascertained. The same statute 
was before the court in McCarty v. Wisconsin Tax Commission.® 
Although the income was as readily separable in that case as in the 
instant one, the applicability of the statutory apportionment was not 
questioned and the court construed and applied it. It is interesting 
te note that a bill defeated in the 1935 session of the legislature’ 





*208 U.S. at 211, 56 Sup. Ct. at 777, 80 L. ed. at 813. 

"State v. First Bank Stock Corp., 267 N. W. 519 (Minn. 1936). 
* 266 N. W. 270 (Wis. 1936). 

*215 Wis. 645, 255 N. W. 913, 93 A. L. R. 1196 (1934). 

* No. 980, A. 
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carried an amendment to Section 71.09(2) which would have 
achieved the result reached by the court in the Greene case. 

Messinger v. Wisconsin Tax Commission™ construed Section 2 of 
Chapter 363, Laws of 1933, imposing an emergency relief tax on 
1932 incomes, to be inapplicable to a taxpayer who was a resident of 
Wisconsin during a part of 1932, but who neither resided in the state 
in 1933 nor derived income from business transacted or property 
located in the state in that year. 

The taxpayer in Marshall v. Wisconsin Tax Commission’ claimed 
a loss on his investment in the stock of a national bank, the assets 
of which were in process of liquidation. At the close of the year 
in question no final distribution of the assets had been made and it 
was held that under Section 71.02(2) (b) 3 no loss could be allowed 
prior to such distribution. 

The case of State ex rel. Town of Greenfield v. Conway™ arose 
out of a controversy between a town and a village over the apportion- 
ment of income taxes paid by a taxpayer doing business in both dis- 
tricts. Section 71.18(2) provides in such cases that the income 
“shall be apportioned” as provided in Section 71.02(3) (c). The 
court held that the reference in Section 71.18(2) to Section 71.02 (3) 
(c) was intended to be to paragraph (d) of the same subsection. 
Paragraph (d) provides a method of apportioning the income from 
a unitary business, while paragraph (c) classifies income, some types 
being taxed at the recipient’s residence and others in the district in 
which the property producing the income is located. Each paragraph 
refers to the subject matter of the other and they must be read to- 
gether to give full meaning to either. Undoubtedly the legislature 
meant to refer to (d) as the court holds, but meant also to refer to 
(c), reference to the latter being necessary for the allocation of 
such income as salaries and rents. The relator also attempted to 
raise constitutional objections to the failure of the tax commission 
to grant it a hearing, but the objections were not considered because 
the taxes were received by the town in its governmental capacity. 


B. Property Tax 


Seven property tax cases were decided in the period covered. 
The tax commission’s ad valorem assessments of the property of two 
public utility corporations were affirmed in Wisconsin Gas and Elec- 





™ 267 N. W. 535 (Wis. 1936). 
* 267 N. W. 913 (Wis. 1936). 
* 266 N. W. 907 (Wis. 1936). 
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tric Co. v. Wisconsin Tax Commission, et al. The assessments were 
tested by two recognized methods of valuation: capitalization of net 
operating income and aggregate market values of the outstanding 
securities. In applying the first test the court maintained, contrary to 
the plaintiff’s contention, that in times of depression the rate of 
capitalization should be lower (because earnings would be lower) 
than in “normal times,” thus reflecting “the essentially equal value 
of the property during these years”. Since it found that even the six 
per cent. rate used in many pre-depression cases, when applied to 
the “properly adjusted net income”, produced values in excess of the 
assessments, the court found it unnecessary to determine whether a 
lower rate (resulting in a higher value) would be proper. In determ- 
ining the net income to be capitalized, it was held that the depreciation 
expense set up on the books and used in security deals and for rate 
purposes was adequate and was a proper figure to use. Public utilities 
have occasionally attempted for different purposes to justify varying 
rates of depreciation applicable to the same fiscal period. In the 
instant case and in Lindheimer v. Illinois Bell Tel. Co.,* the incon- 
sistencies involved in such attempts were recognized. 

The plaintiff in Union Falls Power Co. v. City of Oconto Falls'® 
contended that its property was not subject to local assessment but 
was assessable by the tax commission under Section 76.01. Plaintiff 
generated electrical energy which was sold in part to a private corpor- 
ation and in part to the city of Oconto Falls. The city resold the 
energy thus purchased to the public. Section 76.01 provides that 
the tax commission is to assess the property of light, heat, and 
power companies. Under Section 76.02(8) such companies include 
corporations generating electric current for light, heat, or power 
unless such generation is exclusively for the private use of the cor- 
poration itself or its parent company. 

The court held that the plaintiff was not a public utility since 
it did not deal with the public and its obligation to furnish electricity 
was contractual, and followed Ford Hydro-Electric Co. v. Aurora™ 
which holds that Section 76.01 does not authorize the assessment of 
the property of light, heat, and power companies which are not public 
utilities. 





“266 N. W. 186 (Wis. 1936), rehearing denied, 268 N. W. 121 (Wis. 1936). 
* 292 U.S. 151, 54 Sup. Ct. 658, 78 L. ed. 1182 (1933). 

* 265 N. W. 722 (Wis. 1936). 

206 Wis. 489, 240 N. W. 418 (1932). 
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Chalupnik v. Savall'® holds that tax money collected by a town 
treasurer for the payment of tuition of high school pupils residing in 
the town is the property of the school district operating the school 
attended by the pupils and that the town collecting the money has no 
interest in it. 

In Haumersen v. Sladky™ it was held that tax deeds executed in 
1872 and 1873 are prima facie evidence of marketable title if the 
deeds appear to be fair and no irregularity is shown which would 
render the title unmarketable. 

Krom v. City of Antigo® was an action to recover real estate 
taxes. Under Section 74.73(2) it was incumbent on the plaintiff to 
prove that he had paid more than his equitable share of such taxes. 
The trial court found that the value of the property was twelve and 
one-half per cent less than the assessment and on that finding awarded 
judgment for the plaintiff. It was held that the finding merely showed 
a difference of opinion as to value and did not go “to the very 
ground-work of the tax,” as is necessary, according to the precedents, 
to support the conclusion that the plaintiff had paid more than his 
just share. The judgment was therefore reversed. 

Bankers’ Farm Mortgage Co. v. Christofferson™ holds that a deed 
issued upon a sale of lands for unpaid drainage assessments is a tax 
deed and that the purchase upon such a sale by one acting for the 
owners does not destroy the lien of a pre-existing mortgage, although 
the lien of the drainage assessment was superior to that of the mort- 
gage. The court followed Paetz v. McKay” in holding that the taking 
of a tax deed by one owing a legal duty to pay the taxes merely 
operates as a redemption from the tax sale. 

In Central Wisconsin Trust Co. v. Swenson* the plaintiff, which 
was trustee under a mortgage given by defendant, attempted to 
pay the delinquent taxes upon the mortgaged property. By mistake 
the delinquent taxes paid were upon another tract owned by the de- 
fendant and mortgaged to a third party. The defendant’s answer did 
not allege that she disclaimed an intention to pay the taxes upon the 
second tract. The court, following the American Law Institute’s 
tentative Restatement of Restitution and Unjust Enrichment, held 
that plaintiff was entitled by subrogation to the statutory lien for 
taxes against the second tract. The case represents a departure from 





* 219 Wis. 442, 263 N. W. 352 (1935). 
* 220 Wis. 91, 264 N. W. 653 (1936). 
* 220 Wis. 542, 265 N. W. 716 (1936). 
™ 266 N. W. 220 (Wis. 1936). 

214 Wis. 158, 252 N. W. 594 (1934). 
* 267 N. W. 307 (Wis. 1936). 
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the general rule that a volunteer cannot recover taxes paid on the 
property of another. 


C. Otrner Taxes 


Only one inheritance tax case was decided in the period under 
review. In re Koch’s Will holds that a bequest to trustees to ad- 
minister partly for charitable and educational purposes and partly 
for the payment of sums to relatives and other designated persons is 
not a bequest to an association organized for charitable and edu- 
cational purposes and hence is not exempt from inheritance tax. 

A new form of state taxation was before the court in State ex 
rel. Froedtert Grain & Malting Co., Inc. v. Tax Commission.* 
Chapter 505, Laws of 1935, as amended by Chapter 552, Laws of 
1935, imposes a tax on the declaring and receiving of dividends out 
of income derived from business transacted and property located 
in Wisconsin. The tax applies to dividends declared by foreign 
corporations as well as Wisconsin corporations, whether paid to 
resident or nonresident stockholders. The tax was held to be an 
excise tax on the transfer of Wisconsin earnings from the corpor- 
ation to its stockholders and as such was held to be constitutional. 
In sustaining the validity of the tax as applied to foreign corpora- 
tions, the court held that dividends derived from Wisconsin income 
have a “constructive situs” in this state.27 A note on this case, 
written before the denial of rehearing, has already been published.” 


XIII. 
WORKMEN’S COMPENSATION 
Donatp C. Hews 


A reference to statistical surveys of the work of the court for 
the three years prior to that considered in this issue, reveals that 
28 cases in 1932-3 involved disputes under the Workmen’s Com- 
pensation Act,’ 30 in 1933-4,? and 28 in 1934-5. The term under 
present consideration, 1935-6, found an increase of 12 cases over 





“61 C. J. 949-954, and cases cited; 3 Cooley, Taxation (4th ed. 1924) 2510. 
* 267 N. W. 320 (Wis. 1936). 

* 265 N. W. 672 (Wis. 1936) ; rehearing denied, 267 N. W. 52 (Wis. 1936). 

* 267 N. W. 56 (Wis. 1936). 

* (1936) 11 Wis. L. Rev. 587. 

*Campbell, Statistical Survey (1933) 9 Wis. L. Rev. 5, 8. 

‘Stone, Statistical Survey (1934) 10 Wis. L. Rev. 5, 8. 

Heide, Statistical Survey (1935) 11 Wis. L. Rev. 5, 8. 
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last year’s total. Whether this volume represents a new trend in 
the application of the Act, an accumulation of cases arising out of 
the depression, or simply the normal ebb and flow of compensation 
litigation, is conjectural. It would serve no useful purpose here to 
speculate upon a possible explanation, but it is noteworthy that the 
Compensation Act is one of the most prolific sources of litigation in 
Wisconsin today, surpassed in volume only slightly by automobile 
accident cases. 


A. OccuPATIONAL DISEASES 


Ten of the forty cases before the court involved diseases common 
co dusty occupations. . 

In Motor Castings Co. v. Industrial Comm.,* the employee mani- 
fested an advanced case of silicosis, but was discharged by his second 
employer before he lost any time or wages. Holding that a mere 
“medical disability” was shown, the court dismissed the action. It 
indicated here the necessity of establishing “wage loss” before a 
case could be made. In Sivyer Steel Co. v. Industrial Comm.,5 the 


employee had silicosis, but here again suffered no loss in wage or 
time before his discharge. It was held that he had no disability as 
described by the Act as it stood when he was discharged in 1933, 
and the North-End Foundry cases® were followed as authority. 

An amendment to the Act in 1933," injected additional trouble 
into the already much-misunderstood law concerning occupational 
diseases. The 1933 amendment provided : 


“ 


. . . ‘Time of injury’, ‘occurrence of injury’, ‘date of 
injury’ is the date of the accident which caused the injury, 
or in the case of disease, the last day of work for the last 
employer whose employment caused disability.’ ’’* 


The first case to arise under the amendment was Milwaukee 
Iron Co. v. Industrial Comm.® In that case the employee had only 
a “medical disability” at the time of discharge, but thereafter 





*219 Wis. 204, 262 N. W. 577 (1935). 

*220 Wis. 252, 263 N. W. 565 (1936); Chain Belt Co. v. Industrial Comm., 
220 Wis. 116, 263 N. W. 90 (1935) reiterated that medical disability was not 
sufficient upon which to base an award. Jackson Monument Co. v. Industrial 
Comm., 220 Wis. 390, 265 N. W. 63 (1936) was held, under the facts, to state 
a compensable disability. 

*217 Wis. 363, 258 N. W. 439 (1935). 

"Wis. Laws, 1933, c. 402. 

* Wis. Stat. (1933) §102.01(2). 

*220 Wis. 244, 263 N. W. 662 (1936). 
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demonstrated a well-developed silicosis. It was held that since the 
term “disability” had not been redefined by the legislature, it must 
still mean “wage loss” as previously held in the North-End Foundry 
cases Justice Fairchild dissented, asserting that “disability” 
should be considered as physical harm caused by disease, regardless 
of wage loss. In Schaefer & Co. v. Industrial Comm.," the com- 
mission found that the employee suffered a 50% disability as a re- 
sult of silicosis. There was no evidence of actual wage or time loss. 
In holding that the employee was entitled to compensation, the court 
stated that since the employee can only do “light work, we cannot 
say that there is no evidence which sustains a finding of the com- 
mission that he had suffered a wage loss, which, measured by the rate 
of compensation he had heretofore received, amounts to fifty per- 
cent.” The decision in this case seems to be a recession from the 
strict requirement of a “wage loss” as defined in earlier cases. 

General Acc. F. & L. Assurance Co. v. Industrial Comm.’ in- 
volved a misapplication by the circuit court of the 1933 amendment. 
A wage loss occurred in 1932 and the last day of employment oc- 
curred in 1933, after the amendment was in force. The court re-es- 
tablished the finding of the commission that the “date of accident” 
was Nov. 5, 1932. The second case of the same title!* held that a 
loss of time due to silicosis, though wages were gratuitously con- 
tinued, operated to bring the employee within the Act. 

Harnischfeger Corp. v. Industrial Comm.,\ held that where 
testimony of employee showed that he knew or ought to have 
known the nature of his disability and its connection with his work, 
the commission should have barred his claim under Section 102.12. 
Where the employer possesses actual knowledge of the employee’s 
death under circumstances which should create some suspicion in his 
mind that it was industrially caused, it was held that Section 102.12 
was not applicable.'® 


B. Finpincs or Fact 


While it has been held that a “preponderance of probabilities” is 
sufficient upon which to base an award, such probabilities must be 
inferred from proved facts. Where the evidence showed only a 





* Supra, note 6. 
220 Wis. 289, 265 N. W. 390 (1936). 
” 266 N. W. 224 (Wis. 1936). 
* 266 N. W. 226 (Wis. 1936). 
“220 Wis. 386, 265 N. W. 215 (1936). 
- — Steel Casting Co. v. Industrial Comm., 220 Wis. 665, 265 N. W. 
1936). 
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“possibility” that an infection caused pneumonia, the case was re- 
manded to enter an award for wage loss as a result of infection 
only.2¢ 

The industrial commission alone is empowered to find facts in 
cases arising under Chapter 102. Thus, where a circuit court at- 
tempted to find the fact of dependency, in an action to recover an 
unpaid portion of a compromise, such finding was of no effect.!7 

The evidence was held to show a compensable death resulting 
from a herniotomy in Stiger v. Industrial Comm.® The court has 
consistently held that in hernia cases, the examiners for the com- 
mission are experts ;’* consequently, the number of cases appealed 
is small. 

In Johnson v. Industrial Comm.,” the court set aside a holding 
of the commission that a game warden, while on a joint hunting and 
working venture with another game warden on the opening day of 
grouse season, was not in the course of his employment when struck 
by a shot accidentally discharged from his companion’s gun. The 
court said that the findings of fact “compel the conclusion that re- 
spondent was in the regular course of his employment . . . which 
resulted in the exposure and the resulting injury.” There is no 
indication here that the court purposes to invade the province, of the 
commission to make conclusive findings of fact. 


C. RELATIONSHIP OF EMPLOYER AND EMPLOYEE 


Ordinarily a physician is regarded as an independent contractor, 
by virtue of his control of the details of his work, but in Gomber v. 
Industrial Comm.” the evidence showed that the applicant was re- 
quired to do many tasks not professional in character, and hence it 
was held that he was an employee. The case indicates that the pro- 
fessional status of a worker does not, ipso facto, prevent a showing 
that he is an employee. 

Through Wisconsin Carbonic Gas Co. v. Industrial Comm.” 
a new term has found a place in the vocabulary of compensation 
law. An employee was permitted to use his employer’s truck for his 
own purposes. While trying to extinguish a fire in the truck, the 

* Oscar Mayer Co. v. Industrial Comm., 219 Wis. 474, 263 N. W. 88 (1935). 

™ Dowe v. Specialty Brass Co., 219 Wis. 192, 262 N. W. 605 (1935). 

* 220 Wis. 653, 265 N. W. 678 (1936). 

* McCarthy v. Industrial Comm., 194 Wis. 198, 215 N. W. 824 (1927) ; Meade 
v. Wis. Motor Mfg. Co., 168 Wis. 250, 169 N. W. 619 (1918). 

* 267 N. W. 286 (Wis. 1936). 


™ 219 Wis. 91, 261 N. W. 409 (1935). 
"219 Wis. 234, 262 N. W. 704 (1935). 
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employee was injured. Since, as a “bailee” for his own purpose, 
he owed a duty to prevent damage to his bailor’s property, he did 
not in performing that duty become an employee within the Compen- 
sation Act. 

An emergency has consistently been held to clothe an employee 
with authority to hire another to help him and bind his employer 
by such employment. This rule received further support in Shawano 
County v. Industrial Comm.** and Town of Eagle v. Industrial 
Comm.** 


D. Arisinc Out or EMPLOYMENT 


The rule that where the trip at the outset is the employee’s, an 
injury occuring thereon is not compensable, was applied in Auto- 
matic Parts v. Industrial Comm.,® even though there was some evi- 
dence that part of the trip was to be for the employer. But the 
double purpose of an expedition led to reversal and recovery in 
Johnson v. Industrial Comm.** 


Githens v. Industrial Comm.” affirms the rule that where an 
employer is not under an obligation to supply transportation to 


his employees, an injury suffered by an employee while on his way to 
work in his own car is not compensable. 

The performance of an “expected” service by the employee, in 
Severson v. Industrial Comm.,”* was held to bring him within the 
course of his employment. This liberal construction of the Act 
seems well warranted, for it encourages the employee to advance 
his employer’s interests, without jeopardizing his own rights under 
the Act. 


E. Conriict or Laws 


The rule seems thoroughly established that once the status of 
employment in Wisconsin has been acquired, the commission has 
jurisdiction to hear and decide all claims for compensation arising 
under such status, which may exist in a variety of circumstances 





* 219 Wis. 513, 263 N. W. 590 (1935). 

“266 N. W. 274 (Wis. 1936). 

* 220 Wis. 122, 264 N. W. 492 (1936), following Barrager v. Industrial Comm., 
205 Wis. 550, 238 N. W. 368 (1931). But where the trip was originally the em- 
Ployer’s, and there was a deviation and subsequent return to such purpose, 
employee was held to be in the course of his employment when he met death: 
Continental Baking Co. et al. v. Industrial Comm., 267 N. W. 540 (Wis. 1936). 

"267 N. W. 286 (Wis. 1936). 

™ 220 Wis. 658, 265 N. W. 662 (1936). 

266 N. W. 235 (Wis. 1936). 
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no one of which appears to be indispensable.2® Thus, where both 
the parties were of Wisconsin and the employment was contracted 
in Wisconsin, the Act governs though the work was performed and 
the injury occurred elsewhere.*° 

Where the status exists in two states, the adjudication of the 
claim for compensation in another state does not oust the Wiscon- 
sin Commission from jurisdiction. In Salvation Army v. Industrial 
Comm.*' it was held that notwithstanding an award entered by 
the Illinois Commission, the Wisconsin Commission had jurisdiction 
to enter an award. Upon equitable principles it was decided, how- 
ever, that payments made under another state’s award were prop- 
erly deductible from this state’s award. Whether or not this portion 
of the decision is defensible when subjected to legalistic scrutiny, 
seems unimportant, for the equities of the situation loudly demand 
the relief provided. 


F. Procedure 


Loss of a reporter’s notes, preventing a transcript of the record, 
is harmless error and should be disregarded if there is credible evi- 


dence to sustain the award. This holding, in Ducat v. Industrial 
Comm.,®? conforms to the spirit of the Act. The desirability of 
saving to the worker his rights, regardless of procedural error, is a 
principle well entrenched in the interpretation of the Wisconsin Act. 
Power to ignore procedural rules in favor of compensation claim- 
ants must, however, be exercised in an orderly manner. In Edward 
F. Gillen Co. v. Industrial Comm.,* a new hearing was ordered, 
without specifying the mistake and none appearing on the face of 
the record. Upon the new hearing, the applicant changed his testi- 
mony and an award was entered in his favor. This procedure was 
roundly condemned by the court. 

In Schaefer & Co. v. Industrial Comm.,** the trial court was 
affirmed in remanding the record to the commission to find the date 
of disability, under Section 102.24(1) which gives the trial court 





* Interstate Power Co. v. Industrial Comm., 203 Wis. 466, 234 N. W. 889 
(1931) ; McKesson-Fuller-Morrisson Co. v. Industrial Comm., 212 Wis. 507, 250 
N. W. 396 (1933). 

* Jutton-Kelley Co. v. Industrial Comm., 220 Wis. 127, 264 N. W. 630 (1936); 
Wisconsin Bridge and Iron Co. v. Industrial Comm., 268 N. W. 134 (Wis. 1936). 

™ 219 Wis. 343, 263 N. W. 349 (1935). Also Jutton-Kelley Co. v. Industrial 
Comm., 220 Wis. 127, 264 N. W. 630 (1936), where the first award was under the 
Michigan law. 

* 219 Wis. 231, 262 N. W. 716 (1935). 

* 219 Wis. 337, 263 N. W. 167 (1935). 

™* 220 Wis. 384, 265 N. W. 393 (1936). 





1936] WORK OF THE WISCONSIN SUPREME COURT 89 


discretion to enter judgment on the findings or to remand the record 
tc the commission. 

The trial court has the power also to interpret, if necessary, the 
mandate of the supreme court. In Hill’s Dry Goods Co. v. Indus- 
trial Comm.,®° where the court simply ordered an award for treble 
damages to be set aside, the trial court was held to have the power 
te order the commission to enter an award for double damages, 
where the record supported such an award. 


G. STATUTES 


Section 102.09(5) (b), Statutes of 1925, was held not to impose 
a penalty or forfeiture when it provided for increased compensation 
upon the employer’s violation of a safety order, in Wilson Co. v. 
Industrial Comm.®®* Thus, a claim thereunder was not barred in 
two years under Section 330.21(1). 

That “compensation,” in Section 102.29(2), includes medical, 
hospital and surgical treatment, was iterated in Klotz v. Pfister Vogel 
Leather Co.,8" where the insurance company was permitted to re- 
cover such items from a third party in an employer’s action against 
him. 
Section 102.09(1) Statutes of 1923, provides that the employer 
must furnish : 


“Such medical, surgical and hospital treatment, medicines, 
medical and surgical supplies, crutches and apparatus, .. . 
as may be reasonably required for ninety days immediately 
following the accident, to cure and relieve from the effects of 
the injury, and for such additional period of time as in the 
judgment of the commission will tend to lessen the period 
of compensation disability . . .”8* 


In A. D. Thomson Co. v. Industrial Comm.,®® the commission 
ordered payment of compensation in 1926, but made no finding that 
additional hospitalization in sanitariums would lessen the employee’s 
disability. In 1934, upon application of the employee for payment 
by his employer of hospitalization costs, the commission allowed 
such costs by a “practical construction” of Section 102.09(1). It was 
asserted that in thousands of cases the commission had ordered pay- 





* 267 N. W. 905 (Wis. 1936). 

* 219 Wis. 463, 263 N. W. 204 (1935). 

* 220 Wis. 57, 264 N. W. 495 (1936). 

* Now $102.42(1). 

” 268 N. W. 113 (Wis. 1936) ; rehearing denied 269 N. W. 253 (Wis. 1936). 
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ment of medical costs beyond the 90-day period without making the 
required finding. The court adopted the “practical construction” 
ot the commission, but qualified it by requiring a finding, within a 
reasonable time, that such treatment would lessen the period of 
disability.“ 


H. MiscetLaneous Cases 


In Milwaukee Electric Ry. v. Giardina,*' it was established that 
under Section 69.11, a death certificate containing statements that 
the employee suffered an “accidental scratch on right index finger 
while handling iron rail,” and that his death was due to an accident 
“while at work,” was admissible and was prima facie evidence of 
such facts. The decision was based wholly upon the statute ; the court 
declined to pass upon the admissibility of other evidence which was 
clearly hearsay. It may be questioned whether the legislature in- 
tended that facts collateral to those for which certification is required, 
should be embraced within the terms of Section 69.11. The liberality 
of rules of evidence before the commission has generally been re- 
garded as consonant with the practice in courts of equity.‘ This 
case apparently represents a further relaxation of the usual rule ex- 
cluding hearsay evidence. It may be that the flexibility of the com- 
mission’s procedure enables it to ascertain the facts in a given case 
without danger of being imposed upon, even when it utilizes hearsay 
evidence. Pure hearsay, however, has not yet been recognized as suffi- 
cient upon which to base an award. 

“Premises of his employer,” as used in Section 102.03 to de- 
scribe when an employee shall be deemed to be in the course of his 
employment, received further limitation in /nternational Harvester 
Co. v. Industrial Comm.,** where the employee, while crossing prop- 
erty owned by his employer and adjacent to the premises upon which 
the work was performed, was injured on his way to work. It was 
decided that “premises of his employer” means the place where the 
work is done—not any property wheresoever situated, which might 
happen to belong to the employer. 

Section 102.23(1) (b) permits the circuit court to set aside 
an award of the commission when it appears “that the order or 





“ The first opinion limiting the time to 90 days or until the original award 
is entered was modified to permit a “reasonable time” under the circumstances 
of each case, regardless of when the award is entered. 

“ 267 N. W. 62 (Wis. 1936). 

“Rule 1, Rules of Practice of Industrial Commission of Wisconsin. 

“220 Wis. 376, 265 N. W. 193 (1936). 
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award was procured by fraud.” In Buehler Bros. v. Industrial 
Comm.,** the employer alleged in his complaint that the employee 
has worked a fraud on the commission in obtaining an award. (The 
employee had lost his eye in a previous industrial accident.) Upon 
the employer’s attempt to have the circuit court set aside the award, 
the supreme court held that the legislature intended only such fraud 
as is committed by the commission, not worked upon it. If the 
latter were the proper interpretation, there would be no end to cases, 
it was added. 


“220 Wis. 371, 265 N. W. 227 (1936). 
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STATUTE LAW 


AUTOMOBILES—RECORDING OF ENCUMBRANCES—CERTIFICATE OF 
TriTLe.—The ease with which automobiles may be driven about from 
county. to county has created a problem of recording encumbrances 
on such chattels. With reference to this problem, twenty-nine 
states' provide for the issuance of a certificate of title for motor 
vehicles and these statutes can be classified into four groups. Those 
in the first group? do not provide that the certificate of title shall 
show any lien or encumbrance’ and the only recording of the encum- 
brance is with the register of deeds (or similar officer). , 

The Wisconsin provision typifies the approach of the second 
group.* Wis. Stat. (1935) Section 85.01(3) provides: 


“The secretary of state shall . . . thereupon issue to 
the applicant . . . a certificate of title . . . The certificate 
of title shall show any mortgage, conditional sales contract 
or other lien on the vehicle and shall always be in the pos- 
session of the owner.” 


Although some of the states in this group provide that a new certifi- 
cate of title shall be issued when satisfactory evidence that the lien 
has been satisfied is presented to the proper authority and although 
some provide that the certificate of title shall be sent to the “legal 
owner,”® it is to be noted that these statutes do not provide that such 
recording shall be constructive notice to creditors and subsequent en- 
cumbrancers and also that there is no provision for the recording of 
encumbrances made subsequent to the issuance of the certificate of 
title. 

Thus in Wisconsin and in the rest of the states in this second 
group an impressive document, “The Certificate of Title,” containing 
an appropriate space for the listing of liens and encumbrances is 





* Arizona, California, Colorado, Delaware, Florida, Idaho, Illinois, Indiana, 
Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New 
Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Pennsyl- 
vania, South Dakota, Utah, Virginia, Washington, West Virginia, Wisconsin, 
Wyoming. 

, The remaining nineteen states do not provide for the issuance of a certificate 
of title. 

Arizona, Idaho, Minnesota, Mississippi, New Jersey. 

* As for example the provision of the state of Arizona, “. . . The registra- 
tion card and certificate of registration shall contain upon the face thereof the 
date issued, the registration number assigned to the owner and to the vehicle, 
the name and address of the owner, a description of the registered vehicle including 
the — number. . .” Ariz. Laws 1923, c. 3, §11-2 as amended by Laws 1931, 
c. 100, §2. 

*Colorado, Florida, Illinois, Indiana, Maryland, Missouri, Nevada, New 
Mexico, North Carolina, North Dakota, Oklahoma, Pennsylvania, South Dakota, 
West Virginia, Wisconsin, Wyoming. 

*“ ‘Tegal owner’ is the person who holds the legal title to a vehicle or a 
mortgage thereon.” Cal. Laws 1935, act 5132, $67. 
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issued. On its face, especially to the unlearned, it would appear that 
if no liens or encumbrances are listed in the appropriate space then 
the vehicle is wholly free from encumbrance. This conclusion by 
no means follows, however, for conditional sale vendors and chattel 
mortgagees secure their protection by recording with the register of 
deeds.® 

It seems clear that the section quoted above is at fault for several 
reasons. It provides for affirmative action, but fails to provide a 
means of securing this action in that such recording does not amount 
to constructive notice to creditors and subsequent encumbrancers. 
Moreover it opens the way for fraud, particularly when a lien is 
placed on the vehicle after the certificate has been issued. In such 
a case, if the lienor fails to list the lien on the certificate (and in 
most cases the lien is not so listed because such listing does not 
amount to constructive notice), the owner can exhibit his clear 
certificates to a gullible vendee. If the lien has been written on the 
certificate, the owner can make application for a duplicate certifi- 
cate, and, due to the laxity surrounding the issuance of duplicates, 
secure a certificate of title which does not show that the vehicle is 
encumbered. It results in the creation of a document which on its 
face represents the true status of the vehicle for which it was 
issued, while in reality it merely duplicates the information contained 
on the registration card.’' There is no way of reliably ascertaining 
from the certificate of title the liens and encumbrances on the vehicle. 
Instead a would-be buyer or encumbrancer is forced to rely on the 
records of a register of deeds who may be hundreds of miles distant. 
The misleading and unreliable character of the certificate of title 
which is issued under the present law has created a situation wherein 
prospective purchasers or encumbrancers must do one of two things: 
(1) rely on the untrustworthy certificate of title, or (2) spend time 
and money in communicating with the register of deeds of the 
owner’s county. 

A third group of states® have seen fit to make the certificate of 
title more reliable than that of the second group and have provided 
in essence that all the liens and encumbrances shall be recorded at 
the time of registration, that the certificate of ownership shall go 
to the “legal owner’® to be retained by him till the lien or encum- 
brance is satisfied. When the encumbrancer cancels the obligation, 
the owner, upon application to the proper authorities, secures a new 
certificate of title showing no encumbrance. If the lien or encum- 


*See Wis. Stat. (1935) §241.10 and $122.10. See also Carolina Discount Cor- 
poration v. Landis Motor Co., 190 N. C. 157, 12° S. E. 414 (1925) where it was 
held under such statute that “all chattel mortgages and conditional sales contracts 
on motor vehicles must be registered in the county in which the mortgagor re- 

. .. in order to obtain immunity against the creditors and purchasers for 
value from the mortgagor.” 

*«. |. which shall contain the name, place of residence and address of the 
owner, the registered number assigned and a brief description of the vehicle 
registered . . .” Wis. Stat. (1935) §85.01(3). 

* Delaware, Illinois, Michigan, Oregon, Washington. 

*See footnote 5, supra. 
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brance is placed on the vehicle after the issuance of the certificate, the 
certificate of ownership is returned to the proper authority with a 
notarized copy of the agreement which created the encumbrance, and 
thereupon a new certificate, showing the encumbrance, is issued to 
the “legal owner.” However, these statutes do not provide that this 
notation on the certificate shall be constructive notice and so it is 
still necessary to file with the register of deeds. It has been held*® 
that such a statute did not amend or supersede the provision requir- 
ing conveyances intended to operate as chattel mortgages to be 
recorded. Such a statute seems somewhat superior to the Wisconsin 
type because in these states the owner does not have the certificate 
of title when there is an encumbrance listed thereon, but the pros- 
pective purchaser or encumbrancer must still check with the register 
of deeds. Moreover, recording with the secretary of state and with 
the register of deeds entails duplication of effort. 

A fourth group of legislatures has recognized the vital need for 
a document, which would contain reliable information concerning 
the liens and encumbrances on the vehicle for which it was issued. 
The administrative details of the proposals which these states have 
adopted differ but the primary purpose remains clear. In these 
states the certificate of title and a notarized copy of the agreement 
creating the lien or encumbrance are sent to the secretary of state or 
a similar officer who issues a new certificate of title with the lien 
listed thereon, retaining appropriate records of the transaction. When 
the encumbrance has been satisfied the procedure is reversed and a 
clear certificate of title is issued. The theory underlying these 
statutes seems to be that since the automobile is fundamentally 
different from most chattels in that it is rapidly and frequently 
transported from place to place, the status of these vehicles should 
clearly and reliably be shown on a written instrument so as to 
avoid unnecessary delays when persons deal with it, that this ob- 
jective can only be achieved through the medium of a centralized 
recording system, and that such recording shall serve as construct- 
ive notice that a lien or encumbrance has been placed on the motor 
vehicle. The Utah provision’ typifies the approach of those states 
which have adopted proposals embracing the above theory. 





* Nelson v. Viergiver, 230 Mich. 38, 203 N. W. 164 (1925). 

*™ Cal. Laws 1935, act 5132, §140-239. Mont. Laws 1933, c. 159, §2. Utah 
Laws 1935, c. 46, §37-86. Va. Laws 1932, c. 90B, art. II. 

*«“79_ No conditional sale contract, conditional lease, chattel mortgage, or 
other lien or encumbrance or title retention instrument upon a registered vehicle, 
other than a lien dependent upon possession is valid as against the creditors of 
an owner acquiring a lien by levy or attachment or subsequent purchasers or 
encumbrancers without notice until the requirements of sections 80 to 86 have 
been complied with. 

“80. There shall be deposited with the department a copy of the instrument 
creating and evidencing such lien or encumbrance, which instrument is executed 
in the manner required by the laws of this state with an attached or endorsed 
certificate of a notary public stating that the same is a true and correct copy 
of the original and accompanied by the certificate of title last issued for such 
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It is submitted that there is a vital need for such a system and 
that it would be advisable for the legislature to adopt a bill similar 
to that set forth in note 12. Were such a proposal, or one containing 
its essential elements, adopted, it would mean that thereafter the 
certificate of title would represent the true status of the ownership 
of the vehicle for which it is issued, that the opportunities for fraud 
would be greatly reduced and that the uncertainty, delay, and expense 
now involved would be eliminated. It would mean that Wisconsin 
had recognized that motor vehicles should be accorded different 
treatment from that given to other chattels,* that thereafter it would 
not be necessary to examine the records of the register of deeds to 
determine the status of the ownership of a motor vehicle, and that all 
holders of liens or encumbrances would depend upon a central record- 





“81. If the vehicle is of a type subject to registration hereunder but has 
not been registered and no certificate of title has been issued therefor then the 
certified copy of the instrument creating such lien or encumbrance shall be ac- 
companied by an application by the owner in usual form for an original certi- 
ficate of title. In every such event such application shall be accompanied by the 
fee or fees as provided in this act. 

“82. Upon receipt of application and documents as hereinabove provided, 
the department shall file the same endorsing thereon the date and hour received 
at the central office of the department and when satisfied as to the genuineness 
and regularity of said application shall issue a new certificate of title in usual 
form giving the name of the owner and a statement of all liens or encumbrances 
certified to the department as herein provided as existing against said vehicle. 

“83. The department shall maintain an appropriate index of z lien, en- 
cumbrance or title retention instruments filed as herein provided. 

“84. Such filing and the issuance of a new certificate of title as provided 
in sections 80 to 83 of this act, shall constitute constructive notice of all liens 
and encumbrances against the vehicle described therein to creditors of the owner, 
or to subsequent purchasers and encumbrancers. 

“85. In the event the documents referred to in sections 80 or 81 of this act 
are received and filed in the central office of the department within ten days after 
the date said documents were executed, the constructive notice shall date from 
the time of the execution of such documents. Otherwise constructive notice 
shall date from the time of receipt and filing of such documents by the depart- 
ments as shown by its endorsement thereon. 


“86. The method provided in sections 80 to 85 of this act, of giving con- 
structive notice of a lien or encumbrance upon a registered vehicle shall be 
executed except as to liens dependent upon possession and any said lien or en- 
cumbrance or title retention instrument filed as herein provided and any docu- 
ments evidencing the same are hereby exempt from the provisions of section 
13-0-1, Revised Statutes of Utah, 1933, and such other provisions of law which 
otherwise require or relate to the recording or filing of instruments creating or 
evidencing title retention or other liens or encumbrances upon vehicles of a type 
subject to registration hereunder.” Utah Laws 1935, c. 46, §79-86. 

* Wis. Stat. (1935) §122.08 provides: “No conditional sale of railroad or 
street or interurban railway equipment of rolling stock shall be valid as against the 
purchasers and creditors described in section 122.02 unless the contract shall be 
acknowledged by the buyer or attested in like manner as a deed of real property, 
and the contract, or copy thereof, shall be filed or recorded in the office of the 
secretary of state...” It would appear that here the legislature has recognized 
the difficulty of recording an encumbrance on this chattel in any one county and 
has therefore provided for a centralized recording system. Does not the same 
Teason exist in the case of motor vehicles? 
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ing agency to give constructive notice of their liens and encumbrances 
on a chattel which in reality has no fixed locus. 
CiarK M. Byse 


AUTOMOBILES—FINANCIAL RESPONSIBILITY LAws CLASSIFIED. 
(1) Introduction. Financial responsibility laws,! in some form or 
other, are to be found in twenty-eight jurisdictions of the United 
States, not including the compulsory insurance law of Massachusetts 
which is not a financial responsibility law within the scope of this 
paper. For this study the various jurisdictions have been divided 
according to type among four main classifications. While there are 
many differences within each type and some overlapping, sufficient 
similarity of principal features and a desire to present a simplified 
picture were felt to justify such a classification. 

These so-called financial responsibility laws are of comparatively 
recent origin, the earliest being in force in 1926 in Connecticut ; but 
the acuteness of the problem which they attempt to remedy is such 
that over half of the states have enacted such laws. Most of these 
were adopted within the past few years, seven of them since the 
beginning of 1935. 

Briefly, the weapon of such laws is the suspension or revocation 
of the operator’s license and the owner’s registration certificates and 
plates. This may result from a violation of certain provisions of the 
motor vehicle code, or the rendition of a civil judgment against the 
operator which was not satisfied within a short period of time, or 
from the occurrence of an automobile accident due to the fault of 
the operator. Where the suspension or revocation is due to a viola- 
tion of a traffic law, it may be avoided by furnishing proof of ability 
to satisfy civil judgments arising from automobile accidents in the 
future. Where it is due to the rendition of a judgment which has 
not been satisfied, it may be avoided either by paying the civil judg- 
ment or by furnishing proof of the operator’s ability to satisfy any 
such judgment, or both paying the judgment and furnishing security 
for the future, depending upon the type of law in force. 

The laws have been classified as follows: 


Class “A”. Proof must be furnished and the judgment paid 
when a civil judgment arising from an automobile accident re- 





*For an informative study of the efficacy of such laws, see Feinsinger, Oper- 
ation of Financial Responsibility Laws, (Oct. 1936) Law and Contemporary Prob- 
lems. The author, after an analysis of the practical workings of these laws, 
comes to the conclusion that they are of little value either from the standpoint of 
promoting physical safety on the highways or making more certain the collection of 

In general, see: Legis. (1930) 30 Col. L. Rev. 109; Report by the Com- 
mittee to Study Compensation for Automobile Accidents to the Columbia Uni- 
versity Council for Research in the Social Sciences; Feinsinger, Financial Responst- 
bility Laws and Compulsory Insurance; The Problem in Wisconsin (1935) 10 Wis. 
L. Rev. 192. See also: Ex Parte Lindley, 108 Cal. App. 258, 291 Pac. 638 
(1930), overruled by Watson v. Division of Motor Vehicles, 212 Cal. 279, 298 Pac. 
481 (1931); (1930) 16 Cornell L. Q. 229; (1931) 4 So. Cal. L. Rev. 409. See, 
Opinion of the Justices, 251 Mass. 569. 147 N. E. 680 (1925); Opinions of the 
Justices, 81 N. H. 566, 129 Atl. 117 (1925). 
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mains unsatisfied for a certain period of time; also proof must 
be furnished in consequence of certain violations of the motor 
vehicle code. 


Class “B”. Proof must be furnished as in class “A” but it is 
not necessary, as far as the financial responsibility law is con- 
cerned, that the judgment be paid. 

Class “C”. No proof is required in consequence of a civil 
judgment, but the judgment must be paid to prevent suspension 
or revocation. This type is commonly referred to as the “damage 
judgment law”. Some states in this type require proof as the 
consequence of a violation of the motor vehicle code. 


Class “D”. Proof is required as a result of certain traffic 
violations. There are no provisions dealing with unsatisfied 
civil judgments arising from automobile accidents. 


(2) Class “A”. The “Uniform Motor Vehicle Safety Responsi- 
bility Law” and the “Uniform Automobile Liability Security Law.” 
The “Uniform Motor Vehicle Safety Responsibility Law” which is 
being promoted by the American Automobile Association will be 
found, either in its original form, or in some variation therefrom, in 
sixteen jurisdictions: Arizona,? California,’ Colorado*, Delaware’, 
District of Columbia®, Indiana’, Kentucky®, Maryland®, Michigan?®, 


Nebraska,11 New Jersey,!2 New York,!* North Carolina,1* Oregon,"® 
West Virginia,!® and Wisconsin." 

The “Uniform Automobile Liability Security Law” which is 
sponsored by the National Conference of Commissioners on Uniform 
State Laws has been adopted by one state, Pennsylvania,!® and by 





? Ariz. Laws 1935, c. 45. 

*Cal. Laws 1929, §73(g); Cal. Laws 1931, §7334; Cal. Laws 1935, c. 171; 
Cal. Gen. Laws (Deering 1931) Act 5128, §36; Cal. Gen. Laws (Deering 1935 
Supp.) Act 5132, §§304, 308, 350, 410. 

*Col. Laws 1935, c. 163. 

*Del. Laws 1931, c. 14; Del. Laws 1935, c. 34. 

*D. C. Laws of 1935, Public Acts 4a. 

* Ind. Acts 1935, c. 113. 

*Ky. Laws 1936, c. 70. 

* Md. Laws 1931, c. 498; Md. Ann. Code (Flack, 1935 Supp.) art. 56, §187. 

* Mich. Laws 1933, art. 203; Mich. Laws 1935, art. 250; Mich. Comp. Laws 
(1935 Supp.) §4685-51. 
gs ong Laws 1931, c. 108; Neb. Comp. Stat. (1931 Supp.) §§$60-601 to 60- 
in 

*N. J. Laws 1930, c. 267; N. J. Laws 1931, c. 169; N. J. Laws 1934, c. 126. 

*N. Y. Laws 1929, c. 295; N. Y. Laws 1931 c. 669; N. Y. Laws 1934, c. 
438; N. Y. Laws 1935, c. 221; N. Y. Cons. Laws (Cahill, 1930) c. 64, §94; N. Y. 
Cons. Laws (Cahill, 1931- 1938 Supp.) c. 64a, §94. 

*N. C. Laws 1931, c. 116; N. C. Code (1935) §2621-112. 

Ore. Laws 1935, c. 434; Ore. Code Ann. (1935 Supp.) §§55-3001 to 55-3025 


“Ww. Va. Laws 1935, c. 61. 

Wis. Laws 1931, c. 478; Wis. Laws 1935, c. 489; Wis. Stat. (1935) 
$885.08(10), 85.08(11) (a), 85. 135. 

* Pa, Laws 1933, act 110; Pa. Stat. (Purdon 1936) tit. 75, $1251. 
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the Territory of Hawaii. For the sake of brevity and for the 
purpose of distinguishing these two uniform acts, the former will be 
referred to hereafter as the “A. A. A.” act and the other as the 
“Uniform” act. 

The forerunner of the A.A.A. act was a Connecticut statute, 
enacted in 1925, effective January 1, 1926,?° and repealed in 1931, 
which provided that proof of financial responsibility could be re- 
quired from any person, who, while operating any motor vehicle, 
had been responsible for an accident which resulted in the death of 
or injury to any person or damage to property to the extent of at 
least fifty dollars, or from the person in whose name the vehicle 
was registered, or from both. Failure to furnish proof resulted in 
the suspension or revocation of the operator’s license and/or the 
registration certificates. 

The A.A.A. model act appeared in 1928. There were revisions 
in 1930, 1932, and 1935. The act can be divided into two parts. The 
first deals with violators of certain provisions of the motor vehicle 
code of the state. The second deals with judgment debtors who have 
failed for a certain length of time to satisfy the judgments rendered 
against them as a result of an accident caused by the operation or 
maintenance of a motor vehicle. 

The original model draft suggested the following offenses as 
cause for the suspension of the operator’s license and/or registration 
certificates: (1) Operating a motor vehicle while under the influence 
of intoxicating liquor or narcotic drugs. (2) Homicide or assault 
arising out of operation of a motor vehicle. (3) Reckless driving, re- 
sulting in personal injury or damage to property. (4) Leaving the 
scene of an automobile accident without making identity known. 
(5) Operating an unregistered motor vehicle upon the public high- 
ways. (6) Such other violations as require suspension or revocation 
of the license under the particular state’s laws. (7) Any act in any 
other state or in any province of the Dominion of Canada, which, if 
committed in this state, would be in violation of any of the above 
specified provisions of the law of the state. 

In the 1932 revision, however, the offenses are not specifically 
set forth. It provides that whenever any person by a final order or 
judgment shall be convicted of or plead guilty to any offense which 
under the laws of the particular state would require a suspension or 
revocation, or any offense in any other state or province, which, if 
committed in the particular state, would require suspension, or when- 
ever a person has forfeited any bail or collateral deposited to secure 
his appearance in such proceeding, the forfeiture not having been 
vacated, the commissioner of motor vehicles is to suspend the licenses 
and registration certificates until proof is given of financial ability. 
If the person is a non-resident, he loses the privilege of using the 
roads of the state until he furnishes proof. By an addition in the 

* Hawaii Laws 1933, act 166; Hawaii Rev. Laws 1935, §§2680-2706. 


* Conn. Laws 1925, c. 183. 
™ Conn. Laws 1931, c. 254. 
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1932 revision, if the violator at the time of the offense was a chauffeur, 
or employee, or member of the family of the owner of such vehicle, 
he is relieved of furnishing proof if the owner does, provided that 
at the time there are no vehicles registered in the name of the offender. 
By the 1935 revision such person is relieved of giving proof only 
as long as he drives the motor vehicle of the person giving the proof. 

Evidence of financial ability must be furnished for each motor 
vehicle registered in the name of the person filing proof. Such 
security must be in the amounts of at least $5,000 for death or 
injury to one person, and $10,000 for death or injury to more than 
one person, and $1,000 for damage to property, such damage result- 
ing from an automobile accident. 

Under both parts of the model act, the clerk of the court is 
required to forward a certified copy of the judgment or order or other 
record to the commissioner. If the person appears to be a non- 
resident, the commissioner sends a copy to the official in charge in 
the state where the defendant is a resident. 

The second part of the A.A.A. model act deals with the judg- 
ment debtor. It provides in substance that whenever there remains 
unsatisfied for 30 days any judgment which shall have become final 
by expiration without appeal within the time in which appeal might 
have been perfected, or affirmed on appeal, (the 1928 bill did not set 
any time limitations, the present 30 day provision appearing for the 
first time in the 1930 revision) which judgment is for damages result- 
ing from death or bodily injury or injuries to property in excess of 
$100 (the 1935 revision removes the $100 limitation so that any 
property damage is sufficient to cause the act to apply) because of 
the ownership, maintenance, use, or operation of a motor vehicle, 
and which was rendered by any court of competent jurisdiction of 
this state or any other state or District of Columbia, or district court 
of the United States, or court of Canada, the operator’s license, 
chauffeur’s license, and/or the registration certificates and plates of 
the judgment debtor shall be suspended. No such licenses will be 
issued until the judgment is satisfied or discharged and until such 
person provides proof of his financial ability. If the judgment debtor 
is a non-resident he loses the privilege of operating or having oper- 
ated for him a motor vehicle in the state until the judgment is paid 
and proof is furnished. 

For the purposes of the act a discharge in bankruptcy is not 
deemed a satisfaction of judgment.?2 When there has been credited 
on the judgment the sums of $5,000 if it resulted from death or 
injury to one person, $10,000 if to more than one person, and $1,000 
if it resulted from property damage, there has been a sufficient satis- 
faction of the judgment for the purpose of the act. 

The judgment debtor may apply to the court for the privilege of 
paying the judgment in installments*® and the court, without pre- 
judice to any of the legal remedies of the judgment creditor, may 





* Adopted in the 1932 revision. 
™ The provisions for installment payments were adopted in the 1930 revision. 
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order such a payment, fixing the amounts and time. While the 
judgment debtor is not in default and upon his furnishing proof 
of financial ability, the commissioner may restore or refrain from 
suspending his license and registration certificates. Whenever the 
judgment debtor fails to comply with the order of the court, sus- 
pension does take place. 

The details of how proof can be furnished when it is required 
occupy, by far, the greater portion of the act. Three methods of 
furnishing proof are provided for: (1) by a certificate of an insur- 
ance carrier showing the issuance of certain types of policies, or 
(2) by the bond of a surety company or two individual sureties, or 
(3) the deposit of cash or collateral. 

Proof of financial ability, when furnished by means of the certifi- 
cate of an insurance carrier, must be issued by a company author- 
ized to do business in the particular state showing that it has issued 
to the person designated an insurance policy of the kind provided for 
in the act, describing the motor vehicles covered, giving the name 
and address and occupation of the insured, setting forth the kind 
of coverage thus afforded, the policy period, the premiums charged 
and that the policy is non-cancellable unless on ten days’ notice. 
The commissioner is not to accept such certificate unless all motor 
vehicles registered in the person’s name are covered. 

If the person is a non-resident, he may prove by a certificate of 
a company authorized to do business in the state where his vehicles 
are registered or where he resides, on the provision that the insur- 
ance company execute a power of attorney authorizing the com- 
missioner to accept service of process in any action arising out of an 
automobile accident in this state and adopts a resolution to the effect 
that its policies will be deemed to be varied to conform to the laws 
of this state and agrees to accept as final and binding any final judg- 
ment arising out of an automobile accident rendered in any court of 
competent jurisdiction in the state.2* If such a foreign company de- 
faults on any undertaking the commissioner is not to accept its cer- 
tificates as long as such default continues. 

There are two types of policies that can be furnished, a “motor 
vehicle liability policy” or an “operator’s policy”. The former covers 
the insured and any other person while using the vehicle with the 
express or implied permission of the insured, against liability arising 
out of the use or maintenance or operation of such vehicle within 
the continental limits of the United States and Canada in the amounts 
of $5,000, $10,000 and $1,000 for each vehicle registered. 

When the person furnishing proof is not the owner of a vehicle, 
an operator’s policy is sufficient. Such a policy covers the person 





“Prior to the 1932 revision the act provided in addition that the operation 
by a non-resident of a motor vehicle on a public highway or street within the 
state was equivalent to the appointment of the commissioner as attorney for the 
service of process in actions arising out of motor vehicle accidents and provi 
in detail how this could be done. In view of the fact that most jurisdictions already 
had similar types of laws in force independently of the financial responsibility act, 
it was removed. 
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named against liability for bodily injury, death, or property damage, 
within the limits set forth above, where the accident results from 
the operation of a motor vehicle not owned by him. 


When the owner of a motor vehicle has a policy covering all 
motor vehicles owned by him, but not covering him while operating 
some one else’s vehicle, it is unlawful for him so to do and the 
commissioner is to designate such a limitation on his operator’s 
license. He may be relieved from such restriction by filing a cer- 
tificate showing the issuance to him of an operator’s policy. 

Both types of policies are subject to the provisions that the 
liability of the insured becomes absolute whenever any loss or dam- 
age covered by the policy occurs, that the satisfaction by the in- 
sured of a final judgment rendered because of such loss or damage 
is not to be a condition precedent to the obligation of the insurance 
carrier to make payment, and that the policy shall not be cancelled 
or annulled by any agreement between the carrier and the insured 
after the insured has become responsible for any damage or loss. 

Proof of financial ability may be by a bond executed by a surety 
company authorized to do business in this state or by two individual 
sureties each owning real estate within the state. The bond, to 
be conditioned in the amounts already mentioned, constitutes a lien 
in favor of the state on the real estate scheduled. Recording pro- 
visions are inserted to effectuate the lien. Provisions are also set 
forth for suits on the bond in the name of the state by persons who 
are subsequently damaged. 

Proof can also be furnished by a certificate of the state treasurer 
showing that there has been deposited with him a sum of money or 
securities, providing that there are no unsatisfied judgments out- 
standing against the judgment debtor. Such deposits shall be held 
by the state treasurer to satisfy any execution that may be issued 
against such person for damages arising out of a motor vehicle 
accident, but is not otherwise subject to execution or attachment. 

Whenever any evidence of financial ability no longer suits the 
purposes for which it was filed, the commissioner may require new 
evidence of ability and shall suspend the licenses and/or registration 
certificates until such proof is supplied. 

Penalties are provided by way of fine or imprisonment for 
forging or signing any evidence of financial ability without authority 
to do so, also for operating a vehicle and for failing to return licenses 
and registration certificates during suspension. If the person wil- 
fully fails to return such licenses and registration certificates, the 
commissioner may direct any peace officer to secure their possession. 

The commissioner is authorized to cancel or return any evidence 
of financial responsibility or waive the requirement of filing proof :* 
(1) after the lapse of three years, provided that there have been 
no violations of the vehicle code during the three years, (2) in the 

», Added by the 1935 revision. 


. or waive the requirement of filing proof . . .” was first incorporated in 
the 1935 Tevision. 
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event of the death or permanent incapacity of the operator, or (3) on 
the surrender of the licenses and registration certificates, provided 
that there are no outstanding or pending judgments and that there 
have been no violations of the motor vehicle code during the three 
years. 

There is a provision to the effect that when a person who is re- 
quired to furnish proof transfers his vehicle the commissioner may 
require proof from the transferee if he feels that the transfer was 
made for the purpose of defeating the provisions of the act. 

Provisions are also made for the furnishing, by the commissioner, 
of abstracts of the driving records of motorists and furnishing 
injured persons all information on file concerning the person’s evi- 
dence of ability to respond in damages. 

Although the A.A.A. act has been adopted in several states in 
the exact form as proposed by the American Automobile Association, 
the act as it exists in most jurisdictions contains many variations, 
some of form, some of substance. Only those variations which 
appear to be important will be noted here. 

Two jurisdictions, North Carolina, and Colorado, although pur- 
portedly adopting the A.A.A. act, in the provision relating to an 
unsatisfied judgment, provide that a resident motorist can prevent 
suspension by either paying the judgment or furnishing proof of 
financial ability ; a non-resident, as in the A.A.A. act, must both pay 
the judgment and furnish proof. It is self evident that this change 
from the provisions of the model act is a serious weakening of 
whatever effectiveness the act may have. If the judgment which 
was rendered was not very large, the resident judgment debtor may 
pay it after a perioc of time and be restored to his driving priv- 
ileges despite the fact that his potential ability to respond in damages 
is nil and thus may continue to drive without giving any assurance 
that he will not be execution proof in the future. 

Most of the states which have enacted the A.A.A. model act 
have some sort of limitation on the amount of damages for injury to 
property which will set the act in operation. Because of the fact that 
many of the automobile accidents result in slight property damage, 
a lower limit on the amount of property damages makes a great 
difference in the number of motorists who come under the provisions 
of the act. As already pointed out, the 1935 revision of the model 
act, eliminates any restrictions on the amount of property damage, 
but as most of the states adopted the prior models some minimum 
amount of property damage appears, usually $100 (Arizona, Cali- 
fornia, Colorado, Delaware,2* New Jersey, Oregon and New York) 
but sometimes $50 (Maryland and West Virginia) or $75 (Indiana) 
or $300 (Michigan). 

While the A.A.A. act provides that a discharge in bankruptcy 
will not be deemed a satisfaction of the unsatisfied judgment for the 





* Delaware is the only state adopting the A.A.A. act to set a limitation of 
$100 on personal injuries as well. 
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peepee of the act, California and Nebraska have failed so to 
rovide. 

. The A.A.A. model act provides that the unsatisfied judgment 
which sets the act in motion may be rendered in any state court, dis- 
trict court of the United States, or in any province of Canada, but 
the acts in North Carolina and Delaware refer only to a judgment 
rendered in their own courts. 

The California and New Jersey statutes provide that a person 
against whom there is an unsatisfied judgment can relieve himself 
from the operation of the act by showing that at the time of the 
accident, as a result of which the judgment was rendered, he was 
covered by insurance which would have been sufficient to satisfy the 
judgment for the purposes of the act and that the company was 
liable but did not pay because it was insolvent. Even though the 
judgment debtor does make such a showing he must file proof for 
the future in New Jersey ; California, however, does not even require 
him to file proof. While it may be an arguable question as to whether 
or not it is desirable to relieve the judgment debtor from paying 
the judgment to permit future operation of the motor vehicle, it 
should be clear that to relieve such a person also from filing proof 
is very undesirable as it is almost certain that he is financially irre- 
sponsible. 

While all other states require that the clerk of court send a 
certified copy of the judgment to the commissioner to start the 
administrative machinery going, the Maryland act provides that the 
certified copy of the judgment will only be sent when the judgment 
creditor so requests. 

The Arizona act provides that if the judgment remains unsat- 
isfied for five years it will be deemed satisfied for the purposes of 
the act. 


The Michigan and Colorado statutes provide that in an action 
on a policy which has been given for proof, no fraud or misrepre- 
sentation of the insured in obtaining the policy can be available as 
a defense to the insurance carrier. 

Wisconsin alone requires that immediately after the rendering 
of a judgment, even if it is satisfied, proof of financial ability must 
be furnished. In 1935 a provision was added which affords sus- 
pension if the judgment is not paid. The section dealing with pay- 
ment of the unsatisfied judgments*® does not appear alung with the 
sections which provide that proof must be filed whether or not the 
judgment is paid?® and does not even make reference to it. There 
may be a question as to whether the 1935 provision did not impliedly 
repeal the section dealing with proof after the rendering of the 
judgment. For a while after the passage of the 1935 section the 
act was so administered as if repeal by implication did take place, 
but at the present time the act is administered on the theory that 


* Wis. Laws 1935, c. 489; Wis. Stat. (1935) §85.135. (Unlike the A.A.A. 
provision, the judgment must be paid immediately.) 
* Wis. Stat. (1935) §85.08(11). 
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there was no such repeal. Since the provision dealing with paying 
the judgment was probably added to make the Wisconsin law con- 
form to the laws as in force in the other jurisdictions where the 
A.A.A. model act has been adopted, and since the sections are not 
necessarily contradictory, it would seem that the court, when the 
problem arises, should hold that repeal did not take place. 

There are many minor differences, which need not be set out, 
as to the amounts and mode of furnishing proof (especially where 
proof is by bond or deposit) due to the wide divergence of state 
practice and procedure in the various jurisdictions. 

The most obvious and glaring defect of the A.A.A. model act, in 
its substantive provisions, is the limited group of motorists it reaches, 
If the act is supposed to be aimed at the financially irresponsible 
motorists, all such motorists should come within its operation before 
they are allowed to cause any damage for which they will be unable 
to make compensation. This, of course, can only be accomplished 
by a compulsory insurance law; for under any type of financial 
responsibility law there is no assurance that the motorist will be 
able to satisfy the damages arising from his first accident. But 
this act does not even deal with the financially irresponsible motorists 
who are involved in accidents; for (provided no violations of the 
vehicle code have occurred) it is necessary that the injured party 
proceed to judgment before the act is set in operation. Unfortun- 
ately, the more execution-proof the party is, the less likely is an 
injured party to proceed to judgment; and thus the persons who 
are the greatest potential menaces, in so far as possessing financial 
ability to respond in damages in the future is concerned, are the 
ones least likely to fall within the operation of the act. Then, in 
addition, the fact that many of the acts contain limitations on the 
amount of the judgment necessary before proof can be required still 
further limits their effectiveness. Furthermore, proof is required 
to be maintained for only a limited time in the future, and after 
that time there is no assurance that the person will be able to pay 
for the damage that he causes. In addition to the substantive weak- 
nesses of the acts, administrative limitations will often make the 
acts ineffective even in their limited scope. 

The Uniform Auomobile Liability Security Act which is in force 
in Pennsylvania® and the Territory of Hawaii*! avoids some of the 
weaknesses of the A.A.A. model in that it contemplates a wider 
scope of operation and is not limited to judgment debtors and vehicle 
code violators. 

The committee which drafted the act was created in 1925 by 
the National Conference of Commissioners on Uniform State Laws. 
Originally known as the Committee on Compulsory Automobile In- 
surance, after studying the subject for several years it reported to the 
conference that it did not believe it feasible to undertake the prep- 
aration of a uniform compulsory insurance act, and it was instructed 





* Pa. Laws 1933, act 110; Pa. Stat. (Purdon 1936), tit. 75, §1251. 
™ Hawaii Laws 1933, act 166; Hawaii Rev. Laws 1935, §§2680-2706. 
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to draft instead an act following the main line of the so-called 
“fnancial responsibility laws”. A draft was submitted in 1930 and 
it was approved by the Conference in its final form in 1932. Penn- 
sylvania was the first state to accept it, enacting the law in 1933, 
to take effect in 1934. 

“This draft adopts the underlying principle which is found in 
most of the existing financial responsibility acts, namely, that a 
person who has been unable to pay a judgment for damage done by 
his automobile may not continue to operate it until he has produced 
evidence of his ability to respond to damages if the car should be in- 
volved in another accident. However, it goes further and we believe 
presents a more far-reaching solution of the problem, when it pro- 
vides that if the operator of an automobile has had more than two 
accidents in any one year, caused wholly or partially by his negligence, 
involving damages in excess of $200.00 . . . he cannot drive an 
automobile within the state until he has proven his financial ability.”** 

The Pennsylvania act is very similar to the A.A.A. model in pro- 
viding for suspension in consequence of certain traffic violations or 
of failure to satisfy a judgment arising out of a motor vehicle 
accident, such suspension to be avoided by the payment of the judg- 
ment and the furnishing of proof. The suspension goes into effect 
after a judgment that has been rendered in any court of competent 
jurisdiction in the United States or Canada has remained unsatisfied 
for fifteen days. The minimum amount of property damage that 
will set the act in operation is $200. The provisions concerning 
proof of financial responsibility present no substantial difference from 
the A.A.A. act. 


Where the Uniform Act does differ is in its requirement of proof 
whenever the operator of a vehicle has been involved in two or 
more accidents during the preceding twelve months which were due 
wholly or partially to his negligence and resulted in damages which 
in the aggregate exceed $200. The amount of damages will be 
deemed to be the amount paid in settlement, if a settlement has been 
made, or the amounts claimed by the injured persons, if no settle- 
ment has been made. For the purposes of the act the mere happening 
of an accident is prima facie evidence of fault, but the commissioner, 
upon application, may make an inquiry into the circumstances and 
find that the accident occurred without any fault of the person in- 
volved. Before issuing or renewing any operator’s license, it is the 
duty of the commissioner to inquire into the number of accidents in 
which the applicant was involved during the preceding twelve months 
and the aggregate amount of damages caused. Any person who 
gives false information in regard to his accident record is to have 
his operator’s license revoked for two years and may have it renewed 
at the expiration of that period only on his giving proof of financial 
ability as provided in the act. 





™ Commissioners’ Prefatory Note to the Uniform Automobile Liability Security 
Act,9 U. L. A. (1935 Pocket Supp.) 15. 
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The Uniform Act also requires the furnishing of proof as a 
condition precedent to the issuing of an operator’s license or regis- 
tration certificate to any person who is less than twenty-one years of 
age. This feature does not appear in the Pennsylvania statute. 

The New Hampshire act** does not fall within any of the classifi- 
cations attempted here, but should be mentioned. It provides that in 
an action for damages resulting from an accident in which two or 
more motor vehicles are involved the court, upon petition, is to 
make a preliminary inquiry, and, if it finds that the accident was 
due wholly or partially to the fault of the defendant and was not 
due wholly or partially to the plaintiff’s fault, the court is to order 
the defendant to furnish such security as it deems necessary to satisfy 
the judgment in the pending case, if any should be rendered. If 
such security is not furnished, then suspension of the operator’s 
license and registration certificate takes place and no reinstatement or 
renewal can be had until either the security is furnished or proof 
of financial responsibility is made. Such petition for inquiry can 
also be made to the commissioner instead of the court and he has 
similar powers to require security or proof. 


(3) Class “B”. Proof Alone Need Be Furnished. Laws of this 
type, unlike the uniform acts, make no requirement that the unsatis- 
fied judgment be paid; that is, the judgment debtor by filing proof 


can continue to drive, regardless of whether the judgment is paid. 
Such laws are to be found in Minnesota,* Ohio,*® Vermont,®® and 
Virginia.** Indiana** (1931-1935), New Jersey®® (1929-1931), and 
Wisconsin*® (1931-1935) formerly had laws which would fit into 
this type. 

The Vermont act provides for suspension of licenses and registra- 
tion certificates of a person against whom there is an outstanding 
unsatisfied judgment arising out of an automobile accident, but is 
limited to accidents where certain violations of the motor vehicle 
code are present. There is no provision as to any length of time 
that such judgment must remain outstanding. In addition, the 
Vermont act requires proof when an accident occurs resulting in 
death, personal injury or property damage of at least $75 and it 
appears to the commissioner that such accident was due to the fault 
of the operator. 

The Ohio act provides for revocation of licenses and registra- 
tion certificates when a judgment remains unsatisfied for 30 days 


* N. H. Laws 1927, c. 54; N. H. Laws 1929, c. 189. 

“Minn. Laws 1933, c. 35. 

* Ohio Laws 1935, $6298. 

*Vt. Laws 1927, no. 81; Vt. Laws 1929, no. 76; Vt. Laws 1931, no. 85; 
Vt. Pub. Laws (1933) §§5190-5199. 

* Va. Laws 1932, c. 385; Va. Laws 1936, c. 22; Va. Code Ann. (1934 Supp.), 
§2154 (205). 

* Ind. Acts 1931, c. 163, amended by Acts 1935, c. 113. 

*N. J. Laws 1929, c. 116, amended by c. 169, N. J. Laws 1931. 

“Wis. Laws 1931, c. 478. The adding of c. 489, Laws of 1935 now places 
Wisconsin in class “A”. 
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when the judgment is rendered in a court of Ohio in an accident 
arising out of the operation or maintenance of a motor vehicle. Such 
suspension remains in effect until proof of financial ability is furn- 
ished. The judgment is deemed satisfied when $10,000, $5,000, and 
$1,000 are credited, as in the model acts, and provision is also made 
for installment payments. As long as there is no default in pay- 
ments, no proof is required. 

One of the weaknesses of the Ohio law is the fact that when 
suspension does take place it is in effect for only one year. Thus, 
without paying the judgment or furnishing proof, a wrongdoer has 
his driving privileges restored after the lapse of one year. Further- 
more, even where proof is required, it need be maintained for only 
eighteen months, which, it is submitted, is far too short a time for 
effectively preventing unsatisfied judgments in the future. 

The Ohio law is the only one to provide that when the subsequent 
judgments rendered against the person who has filed proof exceed 
the amount of proof on file, and more than one person has been 
damaged, a pro rata distribution of the proof shall be made. 

The Minnesota law in all respects resembles the A.A.A. act, but 
fails to provide that a resident must pay the unsatisfied judgment, 
with the result that merely furnishing proof is sufficient whether or 
not the judgment is paid. A non-resident must both pay the judg- 
ment and furnish proof as in the A.A.A. act. 

Although the Virginia act is primarily a damage judgment law 
(the judgment must be paid and no provisions for proof appear), 
it allows the commissioner, if he feels that the judgment debtor has 
made a bona fide effort to satisfy the judgment or has been dis- 
charged in bankruptcy, to reinstate such person after one year if he 
files proof of financial ability. 

All of the jurisdictions in type “B” provide for the giving of 
proof to prevent suspension upon certain violations of the motor 
vehicle code in substantially the same manner as the A.A.A. acts do. 

Depending upon one’s point of view, these acts can be either 
criticized and condemned or else lauded. Because one who has 
caused damage without being forced to pay for it is to be allowed 
the use of the highways, because the successful administration of 
these financial responsibility laws depends in no small degree upon 
the hope of the victim of malfeasance on the road that there is some- 
thing that can be squeezed out of the wrongdoer, and finally because 
it fails to provide as strong a likelihood of satisfying a judgment as 
do the model acts, this type of act is subject to criticism. Yet to de- 
prive one of the use of the highways because it is impossible for 
him to satisfy a past judgment without any attention to the fact that 
he may be able to prove himself financially responsible for the future 
is more like criminal punishment than a valid attempt to clear the 
highways of financially irresponsible drivers. 


(4) Class “C”. The Damage Judgment Law. This type of law 
makes no provision for the furnishing of proof of financial ability 
in the future, but only requires that there be no unsatisfied judg- 
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ments arising out of motor vehicle accidents; whenever an unsatisfied 
judgment is on record for a certain length of time, suspension takes 
place until the judgment is satisfied. 

It must be apparent that this type of law is subject to all the 
weaknesses and infirmities of the types already discussed and has 
very few of their advantages. While one may be able to satisfy a 
small judgment over a period of time, yet one may be the type of 
financially irresponsible driver against whom protection is needed for 
the future. This can scarcely be called a financial responsibility re- 
quirement except as the act catches a financially irresponsible driver 
after an accident for the damages of which he is unable to pay. 
But those who are able to pay can continue to drive until they cause 
damage for which they are unable to pay. Then only are they ex- 
cluded. 

Type “C” will be found in Iowa,*? Maine,** South Dakota,** and 
Virginia.“* Wisconsin formerly (1929-1931) had a law that would 
fit into this type.*® 

The Maine act provides that upon receipt by the Secretary of 
State of a copy of the record showing the rendering of a judgment on 
account of a motor vehicle accident with proof “that the judgment is 
unsatisfied in full” he shall suspend the operator’s license or regis- 
tration certificates or both until the judgment is satisfied of record. 
It may be asked what would happen if the judgment had been credited 
with a small amount so that it would not be unsatisfied “in full”. 

South Dakota’s act specifies that the judgment must be unsat- 
isfied for 60 days at which time a duly authenticated copy of the 
judgment may be filed with the county treasurer who shall notify 
the Secretary of State who shall suspend the operator’s license and 
registration certificates and notify by registered mail the person 
concerned who must surrender his plates and licenses until the judg- 
ment has been stayed, satisfied, or discharged of record. When 
$5,000, $10,000 and $1,000, as in the A.A.A. acts, has been credited 
on a judgment, it is deemed a satisfaction for the purposes of the 
act. The act is silent as to whose duty it is to file the judgment 
along with proof that it is unsatisfied; this would seem to be a 
serious impairment of whatever value it has. The Iowa statute, for 
all practical purposes, is the same as the South Dakota act. 

The Virginia act is of like effect. It provides, however, that 
the judgment creditor must pay a fee of $2. 50 for having a cer- 
tified copy filed by the clerk. If this provision should serve the 
purpose of increasing the number of judgments which the clerks 
will file it is a desirable feature. As pointed out in the discussion 
of type “B”, if the judgment is unsatisfied for one year, and the 


“Ta. Laws 1929, c. 118; Iowa Code (1935) §5079-c4. 
@ Me. Laws 1927, c. 210; Me. Laws 1929, c. 209, §2; Me. Laws 1933, c. 111. 
“S. D. Laws 1933, c. 144. 
“Va. Laws 1932, c. 385; Va. Laws 1930, c. 22; Va. Code (1935 Supp.) 
§2154(205). 
“ Wis. Laws 1929, c. 76, amended by Wis. Laws 1931, c. 478, Wis. Stat. (1929) 
$85.07(10) (e); Wis. Stat. (1931) $85.08. 
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judgment debtor has made a bona fide attempt to pay it or has been 
discharged in bankruptcy, he may file proof and relieve himself 
of the operation of the act. 

Maine requires proof after certain violations of the motor vehicle 
code; but, outside of the exception in Virginia above mentioned, 
proof is never required as a result of an unsatisfied civil judgment. 


(5) Class “D”. Proof for Violations Only. This type of law 
deals only with offenders against various traffic laws and proof of 
financial responsibility is required only after conviction, pleas of 
guilty or nolo contendere, forfeiture of bail for failure to appear, 
etc. 

Connecticut,*® Rhode Island,*7? and North Dakota**® have laws 
of this type. The North Dakota law only requires a bond of $200 
conditioned upon causing death, personal injury, or property dam- 
age as a result of negligent driving and need only be maintained for 
2 years. The duty of reporting such accidents devolves upon the 
justices of the peace, police magistrates, and county court judges. 
The penalty for driving a vehicle without a bond after such a con- 
viction is a fine of $100 to $1,000 or imprisonment for 30 days to 
6 months or both fine and imprisonment. 

The Connecticut statute is a little more elaborate but perhaps 
no more efficacious. The act operates not only against a violator of 
certain traffic laws but also against one who has a record on file with 
the commissioner of motor vehicles which is sufficient in the opinion 
of the commissioner to require evidence of financial responsibility for 
the reasonable protection of the public; but the act is otherwise silent 
as to what this record consists of or how it is to be obtained. The 
amount and manner of proof is much the same as in the uniform 
acts. 

The violations need not be in this state alone, but may consist 
of similar violations in other states. The scope of the act includes 
non-residents as well as residents. The evidence of financial ability 
must be maintained for three years, and, if during that time such 
proof shall lapse or be cancelled, the person giving the proof must 
return his operator’s license, registration certificates, and plates under 
penalty of a fine. However, at the end of one year the person 
may make application for removal of the requirements, and the com- 
missioner may grant a hearing. If the commissioner is satisfied 
that the applicant “is entitled to such elimination of financial re- 
quirements,” he may so eliminate them. The act, however, is silent 
as to what manner of evidence is supposed to convince the commis~ 
sion, whether evidence of financial responsibility, aside from that 
required by the act, such as general assets sufficient to meet possible 
future judgments, or evidence of a clean driving record. If the 





“Conn. Laws 1925, c. 183; Conn. Laws 1927, c. 161; Conn. Laws 1929, c. 
297; Conn. Laws 1931, c. 254; Conn. Laws 1935, c. 64; Conn. Gen. Stat. (1930) 
$1609; Conn. Gen. Stat (1935 Supp.), §621c. 

“R. I. Laws 1929, c. 1429. 

“N. D. Laws 1929, c. 163. 
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purpose of the act is to keep financially irresponsible persons off the 
highway, it is submitted that it would be a poor policy to eliminate 
the requirements of proof merely because it appears at the time 
that the person would be able to satisfy a judgment, one of the 
objects of the legislation being to enable a future judgment creditor 
to realize on his judgment quickly and without much difficulty. 
If the prime purpose is to make the highways more safe, then com- 
pletely eliminating such drivers would seem to suit the end in view 
somewhat better than allowing them to drive even though they are 
able to pay for the damage they do. 

Moreover, the act is silent as to how the information concerning 
violators is to reach the commissioner. 

The Maine act also resembles the North Dakota act, except that 
the method of furnishing proof is somewhat different. 

The Rhode Island act, in addition to the usual provisions found 
in type “D”, requires the operator of a motor vehicle which is involved 
in an accident in which death, personal injuries, or property damage 
in excess of $100 resulted to file a report of such accident with 
such details as may be required. If it appears that there were any 
violations, as provided, proof may be required from the operator 
or owner or both. 

Little need be said in regard to these acts either from the stand- 
point of promoting physical safety on the highways or making more 


certain the possibility of recovering on judgments. From what has 
been said in reference to the other types of laws, it is evident that 
little can be accomplished in the way of financial security by limiting 
the operation of the act to traffic violators and that, in theory at 
least, it would be self-contradicting to say that physical safety was 
being promoted by allowing known bad drivers to continue operating 
their cars. 


Hivsert P. Zarky. 


TAXATION—SUGGESTED REVISION oF SECTIONS 75.65 AND 75.66. 
—Sections 75.65 and 75.66 of the Wisconsin statutes provide for the 
collection of special assessments by an action in personam rather than 
in rem. 

Section 75.65 provides that the property of every county, city, 
village, town and school district, “and of every other corporation, 
company, or individual operating any railroad or street railway, tele- 
graph, telephone, electric light or power system, or doing any of the 
business mentioned in Chapter 76, and of every other corporation or 
company whatever, shall be in all respects subject to all special assess- 
ments for local improvements, and certificates and improvement bonds 
therefor may be issued and the lien thereof enforced against such 
property ... .” (Italics supplied) But such assessments shall not 
extend to the franchises of utilities. “The amount represented by 
any certificate or improvement bond issued as aforesaid shall be a debt 
due personally from such corporation, company or individual . . .” 
(Italics supplied) Section 75.66 provides that the assessments may 
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be collected by an action in the name of the city or village, by an in- 
dividual owner of a certificate or bond in his own name, or by the 
county treasurer in the name of the county. These sections are am- 
biguous in several respects. 


(1) Did the legislature intend to make insurance companies liable 
to an action for debt? ‘The statute says “any of the business men- 
tioned in Chapter 76.” The original act! referred to Chapter 51, 
Wisconsin Statutes of 1898, which covered railroads, street railways, 
electric light and power, telegraph, telephone, fire, navigation and 
life insurance, companies owning dams, booms, sluiceways or other 
structures in navigable streams or waters, trust, annuity, guaranty 
and title guaranty companies, plank and toll roads. Was there any 
necessity for personal liability on the part of all these types of busi- 
ness? This question leads to another : 


(2) What ts the meaning of “every other corporation or com- 
pany whatever’? In order to answer these questions, it is necessary 
to form a guess as to the legislative intent. The courts early recog- 
nized that the ordinary method of collecting delinquent taxes by levy 
and sale was impractical in the case of public utilities.?_ Levy upon 
any essential part of their operating property, or upon their cor- 
porate franchise, would deprive the public of services which are in- 


dispensable ; and this has led to the rule that the essential operating 
property and the franchise constitute an entirety which is exempt 
from execution or mechanics’ lien. Accordingly, in 1854 the legis- 
lature provided a tax upon gross earnings of railroads and plank 
road companies, in lieu of all other taxes, and this was held to 
exempt property of such companies from special assessments.* The 
legislature was dissatisfied with this rule as to special assessments. 
The Statutes of 1878 provided that railroad property should be 
exempt “except that the same shall be subject to special assessments 
for local improvements,” and the general charter law of 1889 pro- 
vided that “no lot or parcel of land in any city shall be exempted 
from the payment of its portion of any tax for the improvement of 
streets or the building or repairing of sidewalks upon which such lots 
or parcels of land may border, excepting only property belonging 
to the United States or this state... .”* But the Wisconsin Supreme 





1 Wis. Laws 1903, c. 425 §§$1, 2; Wis. Stat. (1906) §1210 k, 1. “An act making 
the property of municipal, railroad, and other corporations, liable for special assess- 
ments for local improvements, and providing for collection thereof.” The last 
sentence of §75.65 was added by Wis. Laws 1911, c. 360 §1. 

? Gue v. Tide Water Canal Co., 65 U. S. 257, 16 L. ed. 635 (1860); see Bun- 
combe Co. Comm’rs v. Tommey, 115 U. S. 122, 5 Sup. Ct. 626 (1884); Yellow 
River Improvement Co. v. Wood County, 81 Wis. 554, 51 N. W. 1004 (1892). 

* Wis. Laws 1854, c. 74, §2; Brightman v. Kirner, 22. Wis. 54 (1867). 

“Wis. Stat. (1935) §62.16 (7) (a). For earlier act, see Wis. Laws 1868, c. 
130, §2 (13). 
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Court still held that special assessments could not be levied against 
railroad property.® 

In 1903 the legislature, in unmistakable terms, declared that the 
property of utilities should be liable to special assessment, and pro- 
vided an action of debt to obviate the difficulty of collection.* Ap- 
parently the operating property, forming an entirety with the fran- 
chise, is still exempt from levy of execution ; but the taxing authority 
can secure a judgment and enforce it against non-operating property. 
This new statute, which received the judicial blessing in 1908, was 
substantially like the present Sections 75.65 and 75.66, except that 
the provision for certificates and improvement bonds was added by 
amendment in 1911.7 

The last sentence of Section 75.65 reads, “The amount . . . shall 
be a debt due personally from such corporation, company, or indi- 
vidual.” Does this mean every other corporation or company what- 
ever? The legislative history indicates that it refers only to corpor- 
ations of a quasi-public character whose property is exempt from 
execution. Under the doctrine of ejusdem generis, “every other 
corporation or company whatever” may be taken to mean “every 
similar corporation or company.”® Possibly the author was afraid 
that the statute might be read as exempting all other corporations from 
special assessment, although obviously before the statute all others 
were liable to such assessments. 

(3) If area bonds are issued for assessments on utility property, 
how can the bondholders collect? When Sections 75.65 and 75.66 
were passed, it was customary to issue separate certificates or bonds 
against each piece of property assessed for local improvements. 
In 1927 a new practice began, the taxing authority issuing “area 
bonds” for larger amounts, secured by assessments against more than 
one property."4 If such bonds are issued against assessments on 
utility property, these two difficulties arise: It has been argued that 
Sections 75.65 and 75.66 do not apply to such bonds, which were not 
in existence when the act was passed; and it is hard to see how the 
holder of such a bond could bring an action of debt, because the 
bonds do not represent liability of any one property owner.” 


* Chicago, M. & St. P. R. Co. v. Milwaukee, 89 Wis. 506, 62 N. W. 417 (1895). 
In State ex rel. Milwaukee Street R. Co. v. Anderson, 90 Wis. 550, 63 N. W. 746 
(1895), it was held that the franchise of an electric railway company was liable 
to assessment and taxation under Wis. Laws 1889, c. 285. 

* Wis. Laws 1903, c. 425, §1. 

"Wis. Laws 1911, c. 360 §1. 

* For related sections, see Wis. Stat. (1935) §$76.02, 76.13, and 76.23. 

* Broad and comprehensive expressions in an act are usually to be restricted 
to persons or things of the same kind or class with those specially named in the 
preceding words. Greene County v. Smith, 148 Ark. 33, 228 S. W. 738 (1921); 
Bevitt v. Crandall, 19 Wis. 581 (1865). 

a and bonds were specifically provided for by Wis. Laws 1911, c. 
360, §1. 

* Wis. Laws 1927, c. 406, §2 (2) (c); Wis. Stat. (1935) §62.21 (2) (c). 

* Milwaukee County v. Milwaukee E. R. & L. Co., 210 Wis. 169, 246 N. W. 
430 (1933). The difficulty which this case suggests as to assessments which 
have been returned to the county, is remedied by §2 of the present statute. 
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It is submitted that Sections 75.65 and 75.66 might well be revised. 
The statute should clearly indicate that the property of quasi-public 
corporations, formerly exempt, is now subject to special assessment, 
and that an action of debt may be brought against such corporations, 
but not against others whose property may be reached in the usual 
way. Possibly the holders of area bonds should be given an action 
to collect the instalments which secure those bonds; this might be 
done by a section providing that holders of area bonds secured by a 
particular group of assessments may, upon default in payment of 
principal or interest, join in an action in the name of the corpora- 
tion which levied the special assessment, to foreclose against de- 
linquent property owners whose assessments have been grouped to 
secure the defaulted bonds. A further section might then provide 
that if the assessments securing the bonds include assessments against 
utility property, the bondholders may collect those assessments by 
the method provided in Sections 75.65 and 75.66. It would also be 
desirable to shorten and simplify Section 75.66. 

Joun R. Frampton 
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REcIPROCAL EASEMENTS—NATURAL RIGHTS OR INCORPOREAL IN- 
TERESTS IN Lanp?—The distinction between corporeal and incor- 
poreal rights is difficult to define but highly useful. In order to 
determine to which class belong the rights called reciprocal easements, 
corporeal and incorporeal rights must at least be described if they 
cannot be defined.* 

The owner in fee of land in possession is currently said to have 
a bundle of rights, infinite in number and natural in their origin, 
Not only is he entitled to exclusive possession of the space which he 
possesses, but he can make any use which he likes of that space, 
so long as he does not unreasonably interfere with his neighbor. 
The scope of his possessory rights is fixed by the natural condition 
of the land, the uses to which it may be adapted. Only a change in 
— can alter the scope of possessory rights which attach to his 
and. 

The owner may surrender, or by acquiescence lose some of the 
possessory rights to which he would otherwise be entitled, but so 
long as the land itself is unchanged, the scope of possessory rights in 
that land has not altered. The owner has merely given to others a 
right to come within the scope of possessory rights in his land and 
to make certain limited uses to which the land may be adapted. He 
has surrendered possessory rights, but they are still within the scope 
of his possession ; he has impaired the usefulness of the land to him- 
self, but he has not impaired its usefulness as land.? 

The term “incorporeal” as applied to rights in land designates 
non-possessory rights. Incorporeal rights do not entitle their owner 
to the possession of any land; they merely entitle him to do certain 
acts which are properly within the scope of the possession of another's 
land. Thus, possession of land entitles the possessor to pass back 
and forth over his land; but he may grant to another an incorporeal 
right to pass back and forth along a certain way. The possessor has 
an unlimited right to use water from a spring upon his land; but he 
may grant to another a non-possessory right to exercise this same 
right of use. 

Most of the rights within the scope of possession must be exer- 
cised within the physical limits of the land possessed. Some posses- 
sory rights, however, while they do not entitle the possessor to do 
any acts upon another’s land, do enable him to control to some 
extent the use which another makes of his land. The possessor has 





* This description is confined to present interests. The reader is reminded that 
future interests are sometimes called incorporeal because they have not yet come 
into possession. 

* Because the scope of possessory rights is closely related to the size, location 
and condition of the land itself, such rights may properly be termed corporeal. 
However, it is evident that in the last analysis all rights are intangible, and in that 
sense are incorporeal. 
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a right to object to any act of another which impinges upon the scope 
of the possession of his land. Thus, if there is a stream upon the 
possessor’s land, and another landowner deflects the stream from 
its course, the sum of possible uses of the possessor’s land is altered, 
and he may object to such interference with his natural rights. Again, 
the possessor of land may prevent his neighbor from making an 
excavation in such a way that the possessor’s land will slide into it. 
Or he may object to the release of noxious fumes upon his neigh- 
bor’s land. In each of these cases the possessor of land may, because 
of his corporeal right in his own land, demand a restoration of the 
natural status quo. 

But what is the natural status quo? Within memory of man, 
enormous changes have occurred. One may say that only nature 
can change nature. But if Stephen Leacock is correct, in our day 
we do not bat an eye at a plan to dam the Arkansas River and make 
it flow back over the Rockies. Is there any real difference between 
a dam built by men and a beaver dam silted up by flowing water? 
Could the natural level of the Great Lakes be altered by blasting out 
the Niagara River, or must the change result from the slow crumbling 
of centuries? If rights arise because of changes wrought by man, 
are they non-possessory, incorporeal rights, or are they natural rights 
which are corporeal and within the scope of possession? The question 
is well presented in cases which are labelled “Reciprocal Easements.” 

In this field, Wisconsin has been a leader. The best-known case, 
which will serve as a type situation, is Smith v. Youmans,’ decided 
in 1897. The grantors of the defendant’s lessors, and of the other 
defendant, built a dam which raised the level of a marshy pond, 
bringing the water to the hard banks and forming Beulah Lake. An 
acre of riparian land had been worth fifty dollars; soon it was worth 
one thousand. After the plaintiffs had built cottages and summer 
homes along the shore, the defendants threatened to draw off quan- 
tities of water, lowering the level which had existed for more than 
forty years. It was held that the plaintiffs were entitled to an in- 
junction. 

The court relied upon reciprocity, arguing that as the defendants 
had acquired by prescription a right to flood land of the plaintiffs, it 
was fair that the plaintiffs should have a reciprocal right to demand 
that the new level be maintained. The court also said that Lake 
Beulah had the appearance of a beautiful natural lake, and concluded 
that at least so long as the defendants retained and insisted upon their 
easement, the new water level must be regarded as the natural level. 

Many cases of reciprocal easements have arisen in this country, 
and the landowner has frequently succeeded in his demand that the 
new status quo remain undisturbed. Four doctrines have been relied 
upon, and will be discussed separately. 


(1) Prescription. In the leading case of Belknap v. Trimble,‘ 
decided in New York in 1832 and repeatedly cited ever since, the 





*96 Wis. 103, 70 N. W. 1115 (1897). 
“8 Paige (N. Y. Chancery) 577 (1832). 
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doctrine of prescription was set forth. The opinion is poorly written, 
but it appears that a dam had been maintained for more than forty 
years, during which the plaintiffs had gone upon the defendant’s 
millsite to regulate the flow to their mills below. When the defendant 
shut off the water entirely, during a dry spell, the plaintiffs went 
to court and quieted their title to an easement to go upon the defend- 
ant’s land in order to scour out the channel. This case became 
authority for the view that landowners whose water rights are in- 
vaded gain by prescription a right to have the new condition main- 
tained, although the Belknap case is distinguishable from the ordinary 
case of acquiescent riparian owners who have done no acts upon the 
land of the person who owns the dam. 

In most cases, there is no prescription by the plaintiff who wishes 
the new status quo maintained. The defendant who disturbs the 
natural condition, as by building a dam, invades rights of the land- 
owner above, whose land is flooded, or of the owner below, whose 
supply of water is cut off. But the upper proprietor, although he 
may be said to make some use of the high water by improving his 
land with reference to it, is not in fact using the defendant’s water. 
As it is upon the plaintiff’s land, it is his own water, and the use is 
not, as required for prescription, adverse, because the owner of the 
dam could not bring any action to prevent such use. 


Nevertheless, the doctrine of prescription has been relied upon in 
a number of cases, and in a larger number the court has felt com- 
pelled to show that it was inapplicable.® 


(2) Reciprocity. The doctrine of reciprocity has even less sub- 
stance than that of prescription, although it appeals strongly to a 
sense of fairness or natural justice. The argument is that one 
who has lost rights by prescription acquires reciprocal rights to 
enjoy the benefits which he has derived for the adverse use of his 
land by another. 

The well-known case of Delaney v. Boston" will serve to show 
how the courts use reciprocity. A dam was built and a canal cut 
to divert water from Herring Creek into the Nanticoke. Fifty years 


* Delaney v. Boston, 2 Harr. (Del.) 489 (1839); Murchie v. Gates, 78 Me. 
300, 4 Atl. (1836); Belknap v. Trimble, 8 Paige (N. Y. Chancery) 577 (1832); 
Hammond v. Antwerp Light & Power Co., 132 Misc. 786, 230 N. Y. Supp. 621 
(1928); Middleton v. Gregory, 31 S. C. L. (2 Rich.) 631 (1839); Magor v. 
Chadwick, 11 Ad. & E. 571, 113 Eng. Reprint 532 (1840). 

*Hanson v. McCue, 42 Cal. 303, 10 Am. Rep. 299 (1871); Chamberlain v. 
Hemingway, 63 Conn. 1, 27 Atl. 239 (1893); King v. Railway, 71 Iowa 696, 29 
N. W. 406 (1886); Smith v. Miller, 11 Gray (Mass.) 145 (1858); Goodrich v. 
McMillan, 217 Mich. 630, 187 N. W. 368 (1922); Albert Lea v. Nielsen, 80 Minn. 
101, 82 N. W. 1104 (1900); Schulenberg v. Zimmerman, 86 Minn. 70, 90 N. W. 
156 (1902); Lake Drummond Canal & Water Co. v. Burnham, 147 N. C. 41, 
60 S. E. 650 (1908) ; Felton v. Simpson, 33 N. C. (11 Ired. L.) 84 (1850) ; Hollett 
v. Davis, 54 Wash. 326, 103 Pac. 423 (1909); Drainage District v. Everett, 171 
Wash. 471, 18 P. (2d) 53 (1933); Vliet v. Sherwood, 35 Wis. 229 (1874); Ark- 
wright v. Gell. 5 M. & W. 203, 151 Eng. Reprint 87 (1839); Mason v. Railway 
Co., L. R. 6 Q.B. 578, 10 Eng. Rul. Cas. 22 (1871). 

*2 Harr. (Del.) 489 (1839). 
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later the defendant, Boston, through whose land the canal 
closed it and cut the dam. But the old stream bed, choked with veg- 
etation, would no longer carry the whole stream, and the water backed 
up above the cutoff, drowning the upstream mills of the plaintiffs. 
The report contains only an issue to a jury and the court’s instruc- 
tions, which were that “as the upper proprietors lost the right to pass 
the waters in their original channel, they acquired the right to pass 
them through the new channel; and Steel or those claiming under 
him could not afterwards lawfully change them back.” 

The trouble with this doctrine is that it cannot be applied gen- 
erally. A servient landowner does not ordinarily have a right to 
demand that the dominant owner shall walk across the servient land 
in the accustomed way, shall take water from the spring so that 
it will not overflow, shall whip the streams for fish because it gives 
the servient estate a country atmosphere—even though in all these 
cases the dominant owner may have acquired by prescription a right 
to do the very things which now seem desirable to the possessor of 
servient land.® 


(3) Estoppel. Hammond v. Antwerp Light & Power Co.® was 
a typical case of prescription for flowage rights, by the owner of a 
dam. To prevent a later owner of the dam from making violent 
changes in the water level, the court talked estoppel, saying that 
the principle is the same whether you call it reciprocal rights or 
equitable estoppel. The plaintiff having bought and improved his 
property, assuming a certain state of facts, the defendant would not 
be permitted to alter those facts. 

Here also is an appeal to natural justice, but it should be noted 
that the elements of a genuine estoppel are absent. There was no 
inducement, unless to refrain from suit when the dam was first 
built. The owner of the dam represented only that it was building a 
dam; it could scarcely be thought of as holding out that the same 
level would be maintained after the lapse of forty years. In fact, 
no words were spoken, and there was at most representation by 
conduct. There was not even misrepresentation of a state of mind, 
for the builder probably intended that the dam should be used to 
secure a steady flow, rather than for an emergency head, as the power 
company used it. There was no contract relationship upon which 
to raise the estoppel. 

An examination of all the cases shows that estoppel was talked 
in relatively few,!° although in nearly all cases there had been 


* Other cases in which the court said that reciprocal rights arose are: Broad- 
well Drainage Dist. v. Lawrence, 231 Ill. 86, 83 N. E. 104 (1907); Mathewson v. 
Hoffman, 77 Mich. 420, 43 N. W. 879 (1889); Hammond v. Antwerp Light & 
Power Co., 132 Misc. 786, 230 N. Y. Supp. 621 (1928); Middleton v. Gregory, 31 
r= a (2 Rich.) 631 (3839); Smith v. Youmans, 96 Wis. 103, 70 N. W. 1115 

897). 

*132 Misc. 786, 230 N. Y. Supp. 621 (1928). 

* Shepardson v. Perkins, 58 N. H. 354 (1878); Hammond v. Antwerp Light 
& Power Co., 132 Misc. 786, 230 N. Y. Supp. 621 (1928); Middleton v. Gregory, 
31S. C. L. (2 Rich.) 631 (1839); Cloyes v. Middlebury Electric Co., 80 Vt. 109, 
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some reliance by way of improvements." But no doubt in many 
of the cases which are silent on the subject of estoppel, similar con- 
siderations of natural justice were given weight in the decision. 


(4) New natural condition. The doctrine that a changed con- 
dition becomes natural by the lapse of years has been announced in 
a half dozen Wisconsin cases. The starting point was Smith v, 
Youmans,'* followed by Pewaukee v. Savoy'* and Castle v. Madi- 
son.* In Diana Shooting Club v. Lamoreux® and Minehan », 
Murphy"* the doctrine was regarded as settled law. 

Kray v. Muggli,* a Minnesota case decided in 1900, has been 
cited frequently in support of the doctrine of reciprocal easements, 
A dam which raised the level of a chain of lakes was kept up for 
more than forty years, the riparian owners acquiescing. Muggli 
gained by prescription the right to maintain the new level. Kray built 
elaborate resort improvements and put a steamboat on the river. When 
Muggli arranged with other riparian owners to restore the original 
level, Kray secured an injunction. 


The court in this case emphasized the fact that the mill and dam 
appeared permanent and that the enlarged lakes had been meandered 
by government surveyors. There was no discussion of Albert Lea v. 
Nielsen,'® in which the court had, a year before, reached a contrary 
result. One year later, in Schulenberg v. Zimmerman," the court 
held that a twenty-five year old ditch, which had conveniently drained 


the plaintiff’s land, could be filled by the lower proprietor. Kray v. 
Muggli was distinguished as a case of estoppel, but it appears that 
the Schulenberg case was not one in which the face of nature had 
really been altered, as the ditch was originally only three feet wide 
and three feet deep. It had almost filled itself.” 





66 Atl. 1039 (1907). See also dictum in Lake Drummond Canal & Water Co. v. 
Burnham, 147 N. C. 41, 60 S. E. 650 (1908). 

™ For cases where the estoppel argument failed, see: King v. Railway, 71 
Iowa 696, 29 N. W. 406 (1886) ; Goodrich v. McMillan, 217 Mich. 630, 187 N. W. 
368 (1922); Albert Lea v. Nielsen, 80 Minn. 101, 82 N. W. 1104 (1900); Peter v. 
Caswell, 38 Ohio St. 518 (1882) ; Drainage District v. Everett, 171 Wash. 471, 18 P. 
(2d) 53 (1933). . 

™096 Wis. 103, 70 N. W. 1115 (1897). 

* 103 Wis. 271, 79 N. W. 436 (1899). 

113 Wis. 346, 89 N. W. 156 (1902). 

* 114 Wis. 44, 89 N. W. 880 (1902). 

149 Wis. 14, 134 N. W. 1130 (1912). 

** 84 Minn. 90, 86 N. W. 882 (1901). 

80 Minn. 101, 82 N. W. 1104 (1900). 

* 86 Minn. 70, 90 N. W. 156 (1902). 

* Additional cases in which the court felt that a new natural condition had 
been created or that the change was permanent are: North Fork Water Co. v. 
Edwards, 121 Cal. 662, 54 Pac. 69 (1898); Delaney v. Boston, 2 Harr. (Del.) 
489 (1839); Burk v. Simonson, 104 Ind. 173, 2 N. E. 309, 3 N. E. 826 (1885); 
Ice Co. v. LaPlant, 136 Iowa 621, 111 N. W. 1016 (1907); Stimson v. Inhabitants 
of Brookline, 197 Mass. 568, 83 N. E. 893 (1908); Mathewson v. Hoffman, 77 
Mich. 420, 43 N. W. 879 (1889); Greisinger v. Klinhardt, 321 Mo. 186, 9 S. W. 
(2d) 978 (1928); Thomas v. Fin & Feather Club, 106 Tex. 490, 171 S. W. 698 
(1914), reversing Court of Civil Appeals, 138 S. W. 150 (1911); Woodbury v. 





1936) COMMENTS 119 


Conclusion. A court of equity, hard pressed to find a theory upon 
which to protect a landowner, may rely upon estoppel or reciprocity 
as against the builder of a dam, but what of disputes between land- 
owners who had no part in the original change of condition? 

In Matheson v. Ward," a Washington case, this question was 
presented. A river separated into three channels near its mouth, 
forming a delta. LeBalister built a wing dam near the fork in such 
a way that practically all the water flowed down Hurd’s Channel 
and East Channel, leaving West Channel dry most of the year. West 
Channel grew up in brush. After thirty years had passed, owners of 
land on Hurd’s Channel built a new dam turning almost the entire 
stream into West Channel. Lands of the 4efendants on West Cha- 
nel were flooded, and they tried by self-heip to turn the water back 
once more. The owners on Hurd’s Channel sought an injunction, 
but this was refused, the decision going upon the ground that ac- 
quiescence of all riparian owners during thirty years had resulted 
in a new natural condition. 

Such a decision could not have been reached on grounds of 
estoppel, reciprocity, or prescription, because the West Channel 
folks had not relied upon anything that had been done by those on 
Hurd’s Channel ; nor had the Hurd’s Channel people acquired rights 
as a basis for reciprocity in favor of those upon West Channel; nor 
had the West Channel people invaded any rights of those on Hurd’s 
Channel. But under the doctrine of natural rights a satisfactory 
result was reached. 

It appears from these cases that the doctrine of new natural con- 
dition has, in one form or another, been recognized by the courts. 
It may confidently be said that a change in the natural usefulness of 
land, amounting to a change in the scope of possession, may result 
not only from tornado, flood, fire, erosion or eruption, but from the 
act of man as well. “Natural” causes and “artificial” causes are in- 
extricable. Man logs over vast areas of timberland; there is a cloud- 
burst; water runs down the denuded slopes and floods a river; the 
dam breaks ; combined waters of flood and reservoir cut a new river 
channel. Has man or nature caused the change? If new rights 
have arisen, are they corporeal or incorporeal ? 

No legal slide rule gives the answer in decimal fractions. It may 
depend upon the acquiescence of landowners for a fixed period of 
years, by analogy to the law of prescription or adverse possession. 
Elements of estoppel or reciprocity may help to determine whether 
men must accept the change. An obviously permanent change may 
create a new natural condition at once, without help from any doc- 
trine; having moved a mountain, one cannot be expected to put it 





Short, 17 Vt. 387, 44 Am. Dec. 344 (1845) (natural cause; court says the change 
is permanent when the stream cements and coalesces with the soil); Cloyes v. 
Middlebury Electric Co., 80 Vt. 109, 66 Atl. 1039 (1907); Matheson v. Ward, 24 
Wash. 407, 64 Pac. 520 (1901); Case v. Hoffman, 100 Wis. 314, 72 N. W. 390, 
74. N. W. 220, 75 N. W. 955 (1898); Mendota Club v. Anderson, 101 Wis. 479, 
78 N. W. 185 (1899). 

™ 24 Wash. 407, 64 Pac. 520 (1901). 
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back. But clearly the rights which are created are not reciprocal ease- 

ments at all; they are natural rights, corporeal because closely re- 

lated to the condition of land, rights within the scope of possession, 
Joun R. Frampton 
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HoMESTEAD EXEMPTION—AQUISITION AND TEMPORARY RE- 
MOVAL—EVIDENCE NECESSARY TO EsTABLISH.—Petitioner prior to 
his marriage had sometimes used as sleeping quarters the unfin- 
ished second floor of a two story building he had put up. After 
marriage, he rented other premises where he and his wife resided. 
A year later, he separated from his wife but did not return to occupy 
the second floor until the judgments involved in the case had been 
docketed. Held: Even if he had a homestead prior to marriage, 
the removal constituted an abandonment, and something more overt 
than a mere hope or intention to return was necessary to establish 
the exemption.” 

The homestead exemption statute provides that the exemption 
shall attach to the homestead selected by the resident owner and 
shall not be impaired by temporary removal with the intention to 
return.” 

Both the statute and the principal case raise the separate and 
distinct problems of acquisition and abandonment; 1.e. (1) what 
makes a removal temporary within the meaning of the statute; and 
(2) what is necessary to acquire a homestead. 


Temporary Removal. It appears from Jarvais v. Moe*® that when 
the debtor moves, the presumption is that he does so with the inten- 
tion to remain, and that, while this presumption may be rebutted by 
circumstances surrounding or statements accompanying the removal, 
ex post facto statements made after conditions have made them 
advantageous will not suffice. In this case the debtor had moved from 
the premises he claimed as a homestead to live in and manage a 
hotel he owned, claiming at the trial that he had done so with the 
intention of returning to his original home. The court held that 
not only was the claim supported only by ex post facto statements, 
but that any intention to return must have been conditional on the 
selling or renting of the hotel, and that an intention so qualified is 
not sufficient. The intention to return required by the statute must 
be positive and certain, not conditional and indefinite. 


In Pedersen v. Nielsen,* where the debtor claimed that she in- 
tended to return to the premises which she claimed as her home- 
stead when she had saved enough to pay $4500 in debts, to provide 
for her old age, and to enable her son to complete his education, it 
was held that her own testimony precluded application of the statute 
permitting removal since it indicated that she did not leave for a 
temporary and definite purpose. In Hauser v. Schauer,> where the 


*In Re Roberts, 220 Wis. 547, 265 N. W. 578 (1936). 
* Wis. Stat. (1935) §272.20 (1). 

*38 Wis. 440 (1875). 

*212 Wis. 608, 250 N. W. 400 (1933). 

215 Wis. 75, 254 N. W. 343 (1934). 
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debtor moved from her homestead, lived in several other places, 
and acquired residential property, but offered her husband’s testi- 
mony to prove that they had intended to return when he could ob- 
tain work in the vicinity of the original home, the court held that, 
while it was proper for the debtor to testify as to his intentions, such 
testimony is of little force or effect when made after intervening 
occurences have made it advantageous. 

However, in Phillips v. Root,® where the testimony indicated the 
removal was to enable debtor’s daughter to attend school and Minne- 
sota Stonewear Co. v. McCrossen," where the debtor moved to and 
voted in another state, but testified himself and offered other wit- 
nesses who testified that the removal was made for the purpose of 
enabling his wife to regain her health, claims of temporary removal 
were allowed. 

In Herrick v. Graves, where the debtor returned to his farm 
after a protracted absence, only to lease it again less than a year 
later, it was held a jury question whether or not he left with the 
intention to return. From these cases, it appears that although mere 
subsequent statement by the debtor that he intended to return will 
be of no avail, the exemption will be allowed if circumstances sur- 
rounding or statements accompanying the removal substantiate the 
claim. 

Acquisition of Homestead. The court has held that actual 
physical occupancy is unnecessary to acquire a homestead. Thus in 
Scofield v. Hopkins,® where the debtor had started but had not 
completed construction of the dwelling, and in Shaw v. Kirby,” 
where the dwelling was completed and rented to others for fifteen 
months or more and not occupied by the owner until after the judg- 
ment involved had been docketed, it was held that the acquisition 
of the premises with the bona fide intention to use them as a home- 
stead, evidenced by overt acts preparing them for such use and 
followed by actual occupancy within a reasonable time, gave the 
premises the character of a homestead as of the time of acquisition 
with such intent. In State Bank of Waupun v. Storm," where the 
debtor owned two buildings that could be used as dwellings, and 
the court found that he had a bona fide intention to occupy the 
second before the time the lien attached, and that there were overt 
acts evidencing the intention, but where there never was actual 
occupancy because fire destroyed the premises, the rule of Scofield 
v. Hopkins! was amended to dispense with the necessity of subse- 
quent actual occupancy. 





*68 Wis. 128, 31 N. W. 712 (1887). 
7110 Wis. 316, 85 N. W. 1019 (1901). 
*16 Wis. 163 (1862). 

*61 Wis. 370, 21 N. W. 259 (1884). 
03 Wis. 379, 67 N. W. 700 (1896). 
2169 Wis. 295, 172 N. W. 151 (1919). 
261 Wis. 370, 21 N. W. 259 (1884). 
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The necessity of overt acts evidencing the intention is brought out 
in Arndt v. Schultz,*> where four witnesses testified that prior to 
his death the debtor had expressed the intention of selling his resi- 
dence and living in the premises. It was there held that in addition 
to the conditional nature of the intention there was no overt act to 
support it ; and the claim was accordingly denied. In Fish v. Ewing, 
where the debtor leased her homestead to her son and moved to live 
elsewhere, returning to live with her son seven months prior to her 
death, it was held that there was no homestead exemption inasmuch 
as there was no overt act indicating an intention to reoccupy as her 
own homestead as distinguished from occupancy as a member of her 
son’s family.15 

The distinction between the evidence necessary to establish an 
intention to acquire, and that which will establish the intention to 
return is well illustrated by the different doctrines laid down by the 
court in Jarvais v. Moe** and Scofield v. Hopkins," where, in the 
former case on temporary removal, the court lays down the rule 
that the intention to return may be shown by circumstances sur- 
rounding or statements accompanying removal while the latter case 
requires overt acts for acquisition. 

Rosert G. KRonNcKE 
Wituiam T. Little 


MARRIAGE—EPILEPSY AND INSANITY—VoID or VoIpABLE.—In 
1926, Joseph Canon and Harriet King, a chronic epileptic, went 
through a marriage ceremony in Illinois; both parties having knowl- 
edge of the woman’s disease. Both were residents of Wisconsin at 
the time, intending to reside there, and subsequently lived together 
in Wisconsin until her death in 1932. Proceedings were instituted 
by deceased’s brother to remove Canon as administrator of her 
estate. On appeal from a judgment denying the right to attack 
the marriage after the death of Harriet, the sole issue was whether 
the marriage of an epileptic in Wisconsin is void or voidable. Held: 
Reversed, on ground that such a marriage is “absolutely void”, and 
hence may be attacked collaterally after the death of a party.’ 

This is the first holding in this state or, it appears, any other 
state to the effect that the marriage of an epileptic can be successfully 
attacked in a collateral action after the death of one of the parties. 
In the absence of any applicable statute epilepsy is not a ground 
for annulment ; nor can it be used indirectly as a basis for a decree by 
invoking the ground of fraud, since it does not go to the essence 





™199 Wis. 1, 225 N. W. 134 (1929). 

* 214 Wis. 464, 253 N. W. 387 (1934). 

“State Bank of Waupun v. Storm, 169 Wis. 295, 172 N. W. 151 (1919), 
where the whole case was made to turn on whether or not there had been an 
overt act within the meaning of the law, and the principal case serve equally well 
to illustrate the point. 

*° 38 Wis. 440 (1875). 

* 61 Wis. 370, 21 N. W. 259 (1884). 

*In re Canon’s Estate, 266 N. W. 918 (Wis. 1936). 
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of the marriage contract or relation. However, seventeen states 
have passed statutes prohibiting the marriage of epileptics.* Under 
these statutes such a marriage is generally merely voidable and not 
void.* 

The decision in the instant case follows the implication of Re 
Estate of Jansa,5 holding that under a criminal statute® prohibiting 
the marriage of epileptics such a marriage was voidable only and not 
void. In that case the court relied partly on the fact that since the 
marriage in question the legislature had added epilepsy to the list 
of “prohibited” marriages ; and that this indicated an intent to make 
such subsequent marriages absolutely void." The court in the in- 
stant case followed that reasoning and in addition pointed to the 
absence of epilepsy from the statute enumerating grounds for an 
annulment.’ It is suggested that this omission was an oversight 
and does not support the court’s inference. Further, the legislature 





* Lyon v. Lyon, 230 Ill. 366, 82 N. E. 850 (1907); Richardson v. Richardson, 
246 Mass. 353, 140 N. E. 73 (1923). But see Elser v. Elser, 160 N. Y. S. 724 
(1916) ; McGill v. McGill, 179 App. Div. 343, 166 N. Y. S. 397 (1917). 

*1 Vernier, American Family Law (1931) $43. 

*Gould v. Gould, 78 Conn. 242, 61 Atl. 604 (1905) (upholding the consti- 
tutionality of the statute) ; Kitzman v. Werner, 167 Wis. 308, 166 N. W. 789 (1918) 
(construing the Minnesota statute); cf. Behsman v. Behsman, 144 Minn. 95, 174 
N. W. 611 (1919) (construing same statute differently and holding that epilepsy 
without fraud will not support an action for annulment); Re Estate of Jansa, 169 
Wis. 220, 171 N. W. 947 (1919). For a full discussion of epilepsy as a ground 
for avoiding marriage see 7 A. L. R. 1503 (1920). 

* 169 Wis. 220, 171 N. W. 947 (1919). 

*Wis. Laws 1907, c. 642, §6-44593m, renumbered $351.44, and repealed by 
Laws of 1927, c. 473, §42b. The court in the instant case made questionable use 
of this repeal which took place ten years after “epilepsy” was added to the list 
of prohibited marriages in §245.03, saying that it bore significantly on legislative 
intent to render the marriage of an epileptic void and not merely voidable. 

*Re Estate of Jansa, 169 Wis. 220, 171 N. W. 947 (1919). Jansa’s marriage 
took place in 1916. At that time §2330 (now §245.03) read, “No insane person or 
idiot shall be capable of contracting marriage.” The inclusion of “epileptic” within 
the prohibition was not made until 1917 (c. 218, Laws of 1917). In holding the 
marriage voidable, the court probably reasoned that had the criminal statute 
rendered the marriage of an epileptic void, the 1917 amendment would have been 
superfluous. Note that this reasoning could not apply to insane marriages, which, 
while contained in the criminal statute, had also been contained in the list of pro- 
hibited marriages in §2330 even before the 1917 amendment. 

* In Wisconsin the jurisdiction and grounds for annulment are exclusively statu- 
tory. Hempel v. Hempel, 174 Wis. 332, 181 N. W. 749, 183 N. W. 258 (1921); 
Kuehne v. Kuehne, 185 Wis. 195, 201 N. W. 506 (1924); cf. Swenson v. Swenson, 
179 Wis. 536 192 N. W. 70 (1923). Contra: Wightman v. Wightman, 4 Johns. Ch. 
343 (N. Y. 1820). Hence it follows that where no provision for annulling a pro- 
hibited marriage is made, such a marriage is either void or valid; it cannot be 
voidable. Apparently, then, the unnecessary statement (the court merely had to 
hold that the marriage was not void) in the Jansa case, 169 Wis. 220, 171 N. W. 
947 (1919), cited note 7, supra that the marriage of an epileptic was voidable is 
erroneous. 
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has made insanity a ground for annulment,® yet, by dictum, the court 
regarded such marriages as void." 

The decision in the principal case not only fails to define the 
line distinguishing void and voidable marriages" but also, by its 
reasoning and dicta, adds to the existing uncertainty as to the status 
of insane marriages. Though none of the Wisconsin cases dealing 
with insane marriages!* directly involved the question of a collateral 
attack after death, still some of the dicta indicate that such a marriage 
has, at least, some of the characteristics of voidability4) The present 
tendency is away from the common law “void” rule’® and toward 
shielding such marriages from collateral attack.1* The court could 
have avoided much difficulty, resulting from its attempt at statutory 
construction, by adopting the cogent argument of counsel for ap- 
pellant distinguishing epileptic from insane marriages on grounds of 
public policy as determined by scientific knowledge,’ thereby enabl- 
ing it to hold an epileptic marriage void and an insane marriage 
merely voidable. 

The Lyannes case’® suggests that annulment is the “proper” 
remedy for void as well as for voidable marriages. There is, how- 
ever, no statutory provision making epilepsy a ground for annul- 
ment.1® This does not necessarily mean that an epileptic marriage 
can be questioned only collaterally; a spouse could probably test 
his marital status by suing for a declaratory judgment.” It is still 
not clear what the status of an epileptic marriage is until it has been 
passed on judicially. 
Henry Kalser 


SPECIFIC PERFORMANCE —OpTION FOR NOMINAL CONSIDERA- 
tion.—P and D each owned one half of the capital stock of the X 
corporation. The parties signed a written document by virtue of 
which D, “in consideration of one dollar in hand paid”, “sold” his 


*Wis. Stat. (1935) §247.02(5). 

*In re Canon’s Estate, 266 N. W. 918, 920 (Wis. 1936): “If no insane, 
imbecile, feeble-minded, or epileptic person or idiot shall be capable of contracting 
= . . - it logically follows that any such marriage would be absolutely 

“See Lyannes v. Lyannes, 171 Wis. 381, 391, 177 N. W. 683, 686 (1920). 

*In re Canon’s Estate, 266 N. W. 918 (Wis. 1936), as quoted n. 10, supra. 

“Hempel v. Hempel, 174 Wis. 332, 181 N. W. 749 (1921); Roether v. 
Rogher, 180 Wis. 24, 191 N. W. 576, 28 A. L. R. 635 (1923). 

uehne v. Kuehne, 185 Wis. 195, 201 N. W. 506 (1924) (insanity), at p. 197: 

“The annulment of such a marriage is not authorized at the suit of the public or 

upon grounds of public policy. It may be annulled only at the suit of one of 

the parties thereto... .” But quaere whether the court was distinguishing 
ween void and voidable marriages generally. Cf. n. 11, supra. 

* Madden, Persons and Domestic Relations (1931) 26. 

*(1927) 36 Yale L. J. 577, annotating Sothern v. U. S., 12 F. (2d) 936 
(E. D. Ark. 1926). 

* Gordon, Epilepsy and Marriages, (1916) 33 Med-Leg. Jour. 17; Chamber- 
lain, Eugenics and Limitations of Marriages (1923) 9 A. B. A. J. 429. 

wil Wis. 381, 177 N. W. 683 (1920). Cf. n. 14 supra. 

» Wis. Stat. (1935) §247.02(5). 

Wis. Stat. (1935) §269.56(2). Compare Wis. Stat. (1935) $247.03. 
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stock to P on the following conditions: the total purchase price was 
to be $67,500; toward this price, D would credit P with all moneys 
received by D as dividends upon his stock and as salary from the 
corporation ; D was to deliver the stock to P on or before January 
1, 1938, and after D had received a total of $50,000 in dividends and 
salary; P was given the right to cancel the purchase at any time 
by written notice, and upon the giving of such notice all rights there- 
tofore acquired by P under the agreement were to revest in D. The 
agreement was signed by both parties, under seal, dated March 14, 
1928. By December 26, 1934, D had received as salary and dividends 
approximately $65,000. D then notified P, “My written offer is 
revoked.” P thereupon tendered $2500 to D and demanded an 
assignment of the stock. Upon D’s refusal to assign, P filed an 
action for specific performance. Held: (1) The contract is binding 
between the parties. (2) But because there has been no act by P 
in the nature of a part performance, there is no adequate consider- 
ation for D’s promise to assign the stock. Hence, specific perform- 
ance is refused." 

Although the court seems to treat the writing as a contract of 
sale, the writing should more properly be treated as an offer to sell, 
which is not a completed contract of sale until some act on the part 
of P signifying his acceptance. Such was the effect of the holding 
in Squier v. Harnishfeger,? a case somewhat similar to the principal 
case and cited as controlling. The principal case is distinguishable 
from Squier v. Harnishfeger in that the seal and the recital of “one 
dollar in hand paid”, features of the option agreement in the prin- 
cipal case, were not present in the Squier case. 

If the option agreement involved a gratuitous offer, it can be 
revoked at any time before acceptance.* If the recital of a nominal 
consideration makes the option an offer for value, it cannot be 
revoked until the expiration of the time agreed upon.* The question 
of the effect of the recital of a nominal consideration is thus squarely 
presented.5 

Many courts, confronted with option contracts of this nature, 
have held that the recital of a nominal consideration is not conclu- 
sive, but the court will permit evidence as to whether or not the 
nominal consideration was ever really paid in accordance with the 





* Spankus v. West, 267 N. W. 910 (Wis. 1936). 

*177 Wis. 89, 186 N. W. 409 (1922). Cf. Drake v. Reiner, 259 N. Y. 308, 
181 N. E. 582 (1932) D set aside stock for P to purchase, the price to be paid 
out of the dividends on the stock. P was to remain in the employment of the 
corporation. Subsequently, P was discharged from his employment. P sued D to 
recover the money already applied on the purchase price. Held: D has no cause 
of action. 

*1 Page, Contracts (2d ed. 1920) 178, $118. 

“1 Page, Contracts (2d ed. 1920) 182, $122. 

* The effect of the seal on the writing was not considered in the opinion. In 
Singer v. Gen’l Acc. F. & L. Assurance Corp., 219 Wis. 508, 262 N. W. 702 (1935) 
it was held that a seal upon any executed contract is conclusive evidence of con- 
sideration. 
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recital. The Wisconsin court, extending the doctrine of Jost v. 
Wolf,’ has held in Bibelhausen v. Bibelhausen® that a recital of 
consideration paid cannot be contradicted for the purpose of defeat- 
ing the contract, although, if the consideration has not in fact been 
paid, such fact may be shown, and a promise to pay the consideration 
will thereupon be inferred. 

Where the nominal consideration has actually been paid (or 
where the recital of payment cannot be contradicted for the purpose 
of defeating the contract), most courts have declared such options 
irrevocable and have given specific performance of the contracts 
resulting from acceptance® where the circumstances warrant such a 
decree. But if the completed contract of sale is harsh or inequitable, 
the court will refuse to grant specific performance.?® A few courts 
refuse to enforce such option contracts by a decree of specific per- 
formance on the ground that a nominal consideration, even if paid, 
is not a substantial consideration which will warrant relief in equity 
to the optionee. 





* Morrison v. Johnson, 148 Minn. 343, 181 N. W. 945 (1921); Kay v. Spencer, 
29 Wyo. 382, 213 Pac. 571 (1923); Axe v. Tolbert, 179 Mich. 556, 146 N. W. 418 
(1914) ; George v. Schuman, 202 Mich. 215, 168 N. W. 486 (1918) (Explaining 
the language of Axe v. Tolbert). In the following cases the courts noticed that 
the nominal amounts had been paid, thus indicating that actual payment might 
be of some importance: Jones v. Barnes, 105 App. Div. 287, 94 N. Y. S. 695 
(1905) ; Ward v. Albertson, 165 N. Car. 218, 81 S. E. 168 (1914) ; George v. Schu- 
man, supra; Wayne Woods Land Co. v. Beeman, 211 Mich. 360, 178 N. W. 696 
(1920). 

™130 Wis. 37, 110 N. W. 232 (1906). The discussion of consideration in this 
case applies to the recital of consideration in a deed, and whether that recital of 
payment can be contradicted for the purpose of defeating the conveyance. 

*159 Wis. 365, 150 N. W. 516 (1915); But see Tolman Co. v. Infusina, 170 
Wis. 433, 175 N. W. 916 (1920). 

*Ross v. Parks, 93 Ala. 153, 8 So. 368 (1890) (Consideration of fifty cents) ; 
Bethea v. McCullough, 195 Ala. 480, 70 So. 680 (1915) (One dollar for option on 
land worth $1,000) ; Jones v. Barnes, 105 App. Div. 287, 94 N. Y. S. 695 (1905), 
cited note 6, supra; Black v. Maddox, 104 Ga. 157, 30 S. E. 723 (1898); Rease v. 
Kittle, 56 W. Va. 269, 49 S. E. 150 (1904); Ward v. Albertson, 165 N. Car. 218, 
81S. E. 168 (1914) (Option on $1,000 worth of timber, to be open for fifty days, 
for consideration of five dollars) ; George v. Schuman, 202 Mich. 556, 146 N. W. 
486 (1918), cited note 6, supra; (Option to buy land for $40,000, the price of 
which ultimately rose to $80,000. The option was specifically enforced on the 
nominal consideration of one dollar.); Wayne Woods Land Co. v. Beeman, 211 
Mich. 360, 178 N. W. 696 (1920), cited Note 6, supra; Guyer v. Warren, 175 Ill. 
328, 51 N. E. 580 (1898). 

* Marsh v. Lott, 8 Cal. App. 384, 97 Pac. 163 (1908) (Option on land worth 
$100,000 to be open for three months. Consideration paid was twenty-five cents. 
Held: The option is irrevocable, but specific performance was not decreed be- 
cause no security was given to vendor for payment of the unpaid purchase price.) 
afd, 156 Cal. 643, 105 Pac. 968 (1909) (The affirming court speaks of the op- 
tion as “based upon the insignificant consideration of twenty-five cents, . . . drawn 
in such a way as to give rise to the gravest questions as to its validity.”) ; Smith v. 
Bangham, 156 Cal. 359, 104 Pac. 689 (1909) (specific performance decreed; nom- 
: — was one dollar); Rease v. Kittle, 56 W. Va. 269, 49 S. E. 150 

“Stamper v. Combs, 164 Ky. 733, 176 S. W. 178 (1915); Hogan v. Richard- 
son, 166 Ark. 381, 266 S. W. 299 (1924). 
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In Rust v. Fitzhugh, the Wisconsin court decided that a nom- 
inal consideration, e.g. one dollar, would support an action to enforce 
any promise except a promise to pay a sum of money. Rust »v, 
Fitzhugh may perhaps be distinguished from the principal case. The 
Rust case was an action for an accounting, in form an action in 
equity, but in substance an action at law for money damages. Both 
before and after Rust v. Fitshugh, the Wisconsin court had declared 
that specific performance would not be decreed unless the consider- 
ation for the promise was adequate.’* 

Some courts have spoken of options as executed contracts." 
“In such contracts, two elements exist: First, the offer to sell, which 
does not become a contract until accepted; second, the completed 
contract to leave the offer open for a specified time.”2® An executed 
contract cannot be rescinded solely on the ground of inadequacy of 
consideration,’® “unless the inadequacy be so gross as to prove fraud 
by its very inadequacy under the circumstances.”?" In the principal 
case, no fraud was suggested. Very properly then, the offer to sell 
could be regarded as irrevocable, and the contract of sale completed 
upon the tender of the balance of the purchase price by P. 

With such an analysis, the attention of the court would then be 
directed to the terms of the contract of sale itself, to determine 
whether they were such as equity ought, in conscience, to enforce 
by a decree of specific performance. In the principal case, in view 
of the earning power of the stock, and the amount of money actually 
tendered by P in fulfillment of his contract, it would seem that the 
court was correct in its refusal to render a decree of specific per- 
formance. 

Thus it will be seen that the case reaches the correct result, 
although the reasons for the decision, as given in the opinion, are 
not entirely clear.1* 


ARTHUR MAGIDSON 





132 Wis. 549, 112 N. W. 508 (1907). 

“Smith v. Wood, 12 Wis. 382 (1860); Eaton v. Eaton, 15 Wis. 259 (1862); 
Hanson v. Michelson, 19 Wis. 498, 508 (1865); Hay v. Lewis, 39 Wis. 364 (1876) 
(A, by her agent B, made a contract to sell land to C for $450. Subsequently D, 
with notice of this contract, bought the land from A for $600. Held: Specific per- 
formance would not be awarded C, because, among other grounds, of the inade- 
quacy of consideration) ; Hibbert v. Mackinnon, 79 Wis. 673, 680, 49 N. W. 21 
(1891) ; Ludwig v. Ludwig, 170 Wis. 41, 172 N. W. 726 (1919). 

™“ Black v. Maddox, 104 Ga. 157, 30 S. E. 723, 724 (1898); Ide v. Leiser, 10 
Mont. 5, 12, 24 Pac. 695, 696 (1890). 

* Black v. Maddox, 104 Ga. 157, 162, 30 S. E. 723, 724 (1898). 

* Wood v. Boynton, 64 Wis. 265, 25 N. W. 42 (1885); Krause v. Reichel, 167 
Wis. 360, 167 N. W. 817 (1918); Singer v. Gen’l Acc. F. & L. Assurance Co., 219 
Wis. 508, 262 N. W. 702 (1935). 

Krause v. Reichel, 167 Wis. 360, 365, 167 N. W. 817 (1918); see Harlow v. 
Kingston, 169 Wis. 521, 173 N. W. 308 (1919) (For an inadequate consideration, P, 
while under the influence of a strong craving for liquor, sold a $1,400 legacy to D 
for $200. Held: inter alia, the inadequacy of the consideration was evidence 
ef fraud.) 

* For a criticism of the whole doctrine of nominal consideration, see 1 Page on 
Contracts (2d ed. 1920) 1128, $647. 
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TrusTtsS—INVESTMENT OF Trust FuNnpDS—COMPENSATION OF 
Trustez.—Defendant was appointed guardian of one Filardo, an 
Defendant was chief executive officer of the Towa 

County Bank, was a member of its board of directors, and served 
either as cashier or vice president during the period in which he was 


guardian. He owned 66 shares of the 1,000 shares of the capital 
stock of said bank. Defendant purchased real estate mortgages from 
the bank for his trust. When these mortgages were later foreclosed 
a loss was sustained. Defendant also deposited funds of his trust 
in a checking account in the Iowa County Bank, which subsequently 
became insolvent and went on a waiver basis while the trust funds 
were still on deposit. On May 7, 1935, the defendant filed his final 
account, which was surcharged by the county court with the sum 
paid for the real estate mortgages and the sum on deposit in the 
bank. The court denied the defendant compensation for his services. 
On appeal, held: Judgment for guardian ad litem affirmed.’ 


I. Sale of bank assets by executive officer to himself as trustee. 

The court in the principal case held that a trustee violates his 
duty to his beneficiary if he sells to himself as trustee his individual 
property or property in which he has a personal interest of such a 
substantial nature that it might affect his judgment. It is imma- 
terial that the trustee acts in good faith in purchasing the property 
for the trust, and that he pays a fair consideration.? It is fraud as 
a matter of law. The holding of the Wisconsin Court is in accord 
with the great weight of authority. The reason for the rule is 
that such a transaction is against public policy because the dual 
capacity of the trustee gives rise to a conflict of interest.5 As a 
buyer in his representative capacity, he should be seeking to purchase 
the best investments at lowest cost, whereas, were he looking out 
for his individual gain, he would naturally be desirous of selling 
dubious property and of getting the highest figure possible. The 
law acts not on the possibility that, in some cases, the sense of duty 
may prevail over the motives of self interest, but it provides against 
the probability in many cases, and the danger in all cases, that the 
dictates of self interest will exercise a predominant influence and 
supersede that of duty.® 





*In re Filardo, 267 N. W. 312 (Wis. 1936). 

* Michoud v. Girod, 45 U. S. 503, 555, 11 L. ed. 1076, 1099 (1846) ; Hutson v. 
Jenson, 110 Wis. 26, 40, 85 N. W. 689, 694 (1901); McClear v. Root, 147 Wis. 
60, 63, 132 N. W. 539, 540 (1911); Restatement, Trusts (1935) $170. 

* Bold v. Mid-City Trust & Savings Bank, 279 Ill. App. 365 (1935). 

“Magruder v. Drury, 235 U. S. 106, 59 L. ed. 151 (1914); Shaw v. Crandon 
State Bank, 145 Wis. 639, 129 N. W. 794 (1911); Ottawa Banking Co. v. Crooks- 
ton, 185 Minn. 22, 239 N. W. 666 (1931) ; Kelsey v. Detroit Trust Co., 265 Mich. 
358, 251 N. W. 555 (1933); Restatement, Trusts (1935) §170. 

"In re Taylor Orphan Asylum, 36 Wis. 534 (1875); Smith v. Tolverson, 190 
Minn. 410, 252 N. W. 423 (1934); Bogert, Trusts (1938) §489. 

"Michoud v. Girod, 45 U. S. 503, 555, 11 L. ed. 1076, 1099 (1846); Bogert, 
Trusts (1935) §489. 
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The sale is not void but voidable at the election of the beneficiary 
or the successor trustee regardless of any loss.’ It is immaterial 
whether the property purchased by the trustee was owned by him 
individually, or is property owned by a corporation in which he has 
a controlling or substantial interest. The court in the principal case 
held that the trustee had such a substantial interest in the bank 
reason of his income on account of his official connection with the 
bank as its chief executive.® 


II. Duty of trustee in regard to deposit of trust funds in a bank. 

The court in the principal case surcharged the trustee’s account 
with the amount cf irus: funds on deposit in the trustee’s bank at the 
time when it went on a waiver basis, the court holding that the 
trustee committed a breach of trust when he failed to withdraw the 
deposit. 

The Wisconsin court has consistently adhered to the strict 
rule of accountability with reference to the liability of a trustee” 
rather than to the more liberal rule adopted in Massachusetts." 
A general deposit in a bank is not a secured loan under the statutory 
requirement ;1? however, a temporary deposit in a bank is generally 
held proper as a method of disposing of trust money for safe keeping 
pending investment or other disbursement or as a convenience in 
making payments because it is safer than keeping the money in 
specie ;!* but the trustee must withdraw the deposit if he knows of 


the insolvency of the bank.* Actual knowledge is not necessary if 
by reason of his position the trustee is deemed as a matter of law 





*Melms v. Pabst Brewing Co., 93 Wis. 153, 66 N. W. 518 (1896) ; McClear v. 
Root, 147 Wis. 60, 63, 132 N. W. 539, 540 (1911). 

* Ottawa Banking Co. v. Crookston State Bank, 185 Minn. 22, 239 N. W. 
666 (1931); Restatement, Trusts (1935) $170. 

* Cf. Ottawa Banking Co. v. Crookston State Bank, 185 Minn. 22, 239 N. W. 
666 (1931); In re Rorick’s Estate, 218 Iowa 107, 253 N. W. 916 (1934). 

*See Hutchinson v. Lord, 1 Wis. 286, 309, 60 Am. Dec. 381, 384 (1853); 
Pabst v. Goodrich, 133 Wis. 43, 73, 74, 113 N. W. 398, 407 (1907). A trustee must 
exercise more than ordinary diligence and vigilance. While he must be as diligent 
and painstaking in the management of the trust estate as the average prudent 
man is in the managing of his own estate, he may not always place the trust where 
the average prudent man would place his own funds. Cf. Estate of Drier, 204 
Wis. 221, 226, 235 N. W. 439, 441 (1931). 

“™ Harvard College v. Armory, 26 Mass. 446 (1830). Good faith and sound 
discretion, as these terms ought to be understood by men of good judgment, are 
made the standard by which a trustee’s conduct is to be measured. 

™ Wis. Stat. (1935) §320.01 (4) (4a) now makes it lawful for trustees to 
invest in certificates of deposit and savings accounts in any Wisconsin State Bank 
which is a member of the temporary federal deposit insurance or an insured bank 
under the Federal Banking Act of 1933, so long as the amount invested does not 
exceed the maximum amount fully insured. With savings accounts only paying 
two percent interest per annum, the question may arise whether a trustee who 
invests trust funds in such manner is fulfilling his duty to obtain a “just income” 
from the trust funds. 

In re Enfield’s Estate, 217 Ia. 273, 251 N. W. 637 (1933); Restatement, 
Trusts (1935) §180. 

™“ Restatement, Trusts (1935) §180. 
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to have knowledge.!® The court in the principal case held the trustee 
to be in such a position. 

It is suggested that the holding of the principal case on this 
point places the trustee in a dilemma. It has long been the custom 
in small rural communities for the inhabitants to turn to the local 
banker when in need of a trustee, executor, or administrator, he being 
regarded as the one best fitted in the community for such a task. It 
is quite natural that he will keep a certain amount of the trust 
funds on deposit in his own bank for current expenses. Under the 
holding in the principal case, if he does not withdraw such deposit 
before the bank fails, he is liable to the estate. If he does withdraw 
the deposit immediately preceding the bank’s failure, he is liable 
to the creditors of the bank for having obtained a preference.® He 
is liable, no matter which course he pursues. 

It is suggested that this vexatious situation could be remedied 
by relieving the trustee from liability to the beneficiary if he should 
withdraw the deposit before insolvency even though he should be 
forced to return it in an action by creditors of the bank, providing he 
were to use the proper degree of care in other respects. 


III. Compensation to a trustee who has committed a breach of trust. 


The court in the principal case upheld the denial by the trial court 
of any compensation to the trustee. By virtue of a Wisconsin 
statute’? the matter of compensation of a trustee is left to the dis- 
cretion of the trial court. While a misuse of discretion will be re- 
versed on appeal, it is generally held that a denial of compensation 
to a trustee who has broken his trust is justifiable.’ 

Wayne B. ScHLINTz. 


Trusts—GROUNDS FOR REMOVAL oF TrusTEE—HostILitTy BE- 
TWEEN TRUSTEE AND Cestur.—Settlor deeded certain farm land to 
trustees in trust for plaintiff and her children. The trustees are to 
collect the rentals, to pay the taxes and other necessary expenses, 
to execute such leases and other instruments as are necessary to the 
proper execution of the trust, to pay the net income to the plaintiff 
annually during her life and to convey the real estate to her children 
upon her death. The improvidence of the plaintiff’s husband de- 


* Schroeder v. State, 210 Wis. 366, 244 N. W. 559 (1933); Hobbins v. State, 
214 Wis. 496, 253 N. W. 570 (1934) ; In re Rorick’s Estate, 218 Ia. 107, 253 N. W. 
916 (1934). In these cases the trustees were respectively:—president and man- 
aging officer; president and active in conduct of the bank; and president. 

“Zollman, Banks and Banking (1936) $3462 citing American Surety Co. v. 
Jackson, 24 Fed. (2d) 768 (C. C. A. 9th, 1928) where the withdrawal of city 
funds by a nationa! bank cashier as city treasurer immediately preceding bank 
Suspension was held to be a voidable preference. 

* Wis. Stat. (1935) §319.37 “Every guardian shall be allowed the amount of 
his reasonable expenses incurred in the execution of his trust and he shall also have 
such compensation for his services as the court in which his accounts are settled 
shall deem to be just and reasonable.” (Italics supplied). 

* Magruder v. Drury, 235 U. S. 106, 59 L. ed. 151 (1914); Mackin v. Hobbs, 
126 Wis. 216, 222, 223, 105 N. W. 305, 307, 308 (1905) ; Will of Leonard, 202 Wis. 
117, 128, 230 N. W. 715, 719 (1930); Restatement, Trusts (1935) §243. 








132 WISCONSIN LAW REVIEW [Vot. 12 


termined the settlor to formulate a trust with such provisions. Due 
to the conduct of the plaintiff, ill feeling arose between her and the 
trustees which culminated im open antagonism marked by temporary 
outbursts of ill nature by the trustees. Plaintiff seeks removal of 
the trustees on the grounds that personal hostility combined with 
failure to account and to pay the net income from the farm to the 
beneficiary prevent proper administration of the trust. Held: Equi 
does not permit a beneficiary who harbored unwarranted hostility 
toward trustees and provoked hostile conduct on their part to make 
acrimony an equitable ground for removing the trustees as a matter 
of right. The delay in accounting was harmless and the income was 
devoted to legitimate expenses.* 

The general rule that mere friction between the trustee and 
the beneficiary is not of itself sufficient grounds for removing the 
trustee is well recognized.? A cestui que trust might at any time 
raise a quarrel with the trustee and thereupon seek the discharge 
of the trustee upon the ground of the impossibility of their acting to- 
gether. Courts will not grant a removal because of unfriendliness.* 
Where the feeling beween the trustee and cestui que trust passes the 
stage of unfriendliness and becomes acrimonious, 1.¢., hostile, courts 
still refuse to grant the petition on this issue alone. Nevertheless, 
at this point, personal hostility, if combined with other circumstances, 
proves to be a motivating force in granting a petition for removal.® 
In such a proceeding, the courts’ primary aim is the welfare of the 
beneficiaries of the trust.’ Consequently, the nature of the trust be- 
comes important, as is perceived in the present case. If the trust is 
purely ministerial and formal with no neglect of duty or misconduct 
attributed to the trustee, courts will refuse to grant the petition.® 
Whereas, in the case of a trust granting the trustee discretionary 
power over the rights of a beneficiary, coupled with duties which 
necessarily bring the trustee into close personal relationship with 
the cestui que trust, personal hostility may prove sufficient to remove 





* Pavel v. Hotovy, 268 N. W. 297 (Neb. 1936). 

*McAllister v. McAllister, 184 Atl. 723 (N.J.Ch. 1936); Nickels v. Philips, 
18 Fla. 732 (1882); Lorenz v. Weller, 267 Ill. 230, 108 N. E. 306 (1915); Wylie 
v. Bushnell, 277 Ill. 484, 115 N. E. 618 (1917); In re Price, 209 Pa. 210, 58 Atl. 
280 (1904); White v. White, 15 S. W. (2d) 1090 (Tex. Civ. App. 1929) ; Re- 
statement, Trusts (1935) §107. 

* Polk v. Linthicum, 100 Md. 615, 60 Atl. 455 (1905). 

*Mangels v. Safe Deposit & Trust Co. of Baltimore, Md., 167 Md. 290, 
173 Atl. 191 (1934); Selleck v. Hawley, 331 Mo. 1038, 56 S. W. (2d) 387 (1932). 

* Nickels v. Philips, 18 Fla. 736 (1882); Wylie v. Bushnell, 277 Ill. 484, 115 
N. E. 618 (1917); In re Price’s Estate, 209 Pa. 210, 58 Atl. 280 (1904); White 
v. White, 15 S. W. (2d) 1090 (Tex. Civ. App. 1929). 

* May v. May, 167 U.S. 310, 17 Sup. Ct. 824, 42 L. ed. 179 (1896) ; Wilson v. 
Wilson, 145 Mass. 490, 14 N. E. 521 (1888); Maydell v. Maydell, 135 Tenn. 1, 
185 S. W. 712 (1916); Laughlin v. Wells Bldg. Co., 179 Wis. 56, 190 N. W. 899 
(1922). An extensive annotation on this point is found in (1926) 45 A. L. R. 
331. 

* Laughlin v. Wells Bldg. Co., 179 Wis. 56, 190 N. W. 899 (1922). 

*McPherson v. Cox, 96 U. S. 404, 24 L. ed. 746 (1877); Nickels v. Philips, 
18 Fla. 736 (1882) ; White v. White, 15 S. W. (2d) 1090 (Tex. Civ. App. 1929). 
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the trustee.® Between these extremes there is that trust in which 
there is discretion in the care of funds but no discretion as to the 
amount to be paid over to the beneficiary. It has been suggested 
that in a trust of such nature, the court should not enter into the cause 
of the genuine deep-rooted dissension save as evidence of the nature 
of the hostility; it is the existence of the dissension that should be 
the operative fact, and if found, the trustee should be removed." 

Together with the mature of the trust, the activity of the trustee 
in producing the hostility is often emphasized by the courts as an 
important factor. If the trustee be a total or partial cause of such 
hostile relations, removal is probable,’* but if the beneficiary be the 
primary cause, the contrary is the general rule.* The Nebraska 
court, in denying plaintiff relief, partly used the latter criterion by 
stressing the annoying conduct of the beneficiary relative to the 
trustees. The nature of the trust, i.e., that it was framed in terms 
adequate to protect the cestui, was, however, the primary considera- 
tion. Bogert believes that neither the nature of the trust nor the 
fault of the trustee ought without more to determine the courts to 
decree a removal.’ 

Trustees have been removed in Pennsylvania on the ground of 
hostility, but such action was based on statute.> In a Wisconsin 
case the court admitted personal hostility alone was not enough but 
removed the trustee, though no fault in administration was attributed 
to him, because his hostility was aggravated by solicitude for a third 


party with an interest adverse to that of the cestui que trust.’ 
Tuomas M. Tracey 





*McDonald v. O’Donnell, 8 F. (2d) 792 (Ct. of Appeals of Dist. of Col.) 
(1925); Wilson v. Wilson, 145 Mass. 490, 14 N. E. 521 (1888); In re Meyers, 
205 Pa. 413, 54 Atl. 1093 (1903); Maydell v. Maydell, 135 Tenn. 1, 185 S. W. 
712 (1916). 

*Scott v. Rand, 118 Mass. 215 (1875). The court removed the trustee in 
this case, searching into the circumstances surrounding the dissension as well as its 
effect on the beneficiary’s interest. 

"See (1921) 7 Virginia L. Rev. 498. 

* McAllister v. McAllister, 184 Atl. 723 (N.J.Ch. 1936) ; In re Mathue’s Estate, 
185 Atl. 768 (Pa. 1936). 

* Starr v. Wiley, 89 N. J. Eq. 79, 103 Atl. 865 (1918). 

“3 Bogert, Trusts & Trustees (1935) 1674. Bogert also states: “Attention 
should be focused on the ultimate problem of fitness to continue as trustee. 
Conceivably it might then appear that, although the trustee has not been at 
fault in stimulating the relations that have arisen, the mere fact that the relations 
are as they are would make it unlikely that he would perform even ministerial 
duties as well as another might.” 

“In re Marsden’s Estate, 166 Pa. 213, 31 Atl. 46 (1895); In Re Neafie’s 
Estate, 199 Pa. 307, 49 Atl. 129 (1901). 

“Laughlin v. Wells Bldg. Co., 179 Wis. 56, 190 N. W. 899 (1922). 
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NEWS OF THE SCHOOL 


ENROLLMENT: 
1932 1933 1934 1935 1936 


First Year 135 161 147 162 = 185 
133 


Fourth Year 


Summer session 


CurRIcULUM: Constitutional Law has been expanded from a 
four hour one semester course to a two semester course of three 
hours each. The first part deals with judicial review, the separation 
of powers, and the powers of the national government; the second 
part with the bill of rights. The first part is a required course in 
the second semester of the first year. 

A new course in patent law (two credits) is to be offered; also 
a seminar in legislation (two credits), dealing with the drafting, 
enactment, and interpretation of statutes. 


Facutty: Professor William Gorham Rice, Jr. has returned from 
Geneva, Switzerland, where during his leave of absence he was the 
U. S. Labor Commissioner at the International Labor Office. 

Professor Ray A. Brown has returned from Harvard where he 
was engaged in research in public law as Judah P. Benjamin Fellow. 

Professor Oliver S. Rundell is continuing his work as reporter 
for the Restatement of Property. 

Professor Richard V. Campbell will have a leave of absence 
during the second semester when he will be visiting professor at the 
University of Chicago. 

Dean L. K. Garrison is supervising the drafting of a revised 
corporation act for Wisconsin in co-operation with a special advisory 
committee appointed by the State Bar Association and consisting of 
Messrs. Edward J. Dempsey, Fred M. Wylie, William H. Spohn, 
Benjamin Poss, Harold M. Wilkie, Ralph M. Hoyt, John S. Sprowls, 
Herman L. Ekern and Claire B. Bird. The work was begun last 
year by two of the Law Fellows, Donald C. Heide and Roy G. 
Tulane, and is being continued this year by David R. Levin, a grad- 
uate student in law. Suggestions as to defects in the existing statutes 
will be welcomed. 

Professor Beuscher and Mr. Stedman are carrying on an investi- 
gation of the conflict between state and federal laws in regard to 
regulation of public utilities. 

Professor A. L. Gausewitz is employed as. legal analyst on the 
survey of release procedure being made by the Attorney General of 
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the United States. Henry Fox, a law fellow, is employed on the same 
project. The work involves a report of all statutes, decisions of 
courts, opinions of the Attorney General of Wisconsin, administra- 
tive rules and regulations, and administrative practices relating to the 
release of criminals from restraint in Wisconsin; a report of the 
sentencing practices and ideology of some of the judges and statistics 
relative to probation and other dispositions by them; and a report of 
the administration of release procedures in the institutions. Mr. 
Arthur W. Swansen of the class of 1935, is state director of the 
statistical studies which are being made by W.P.A. workers. 

Professor W. H. Page, with the help of Owen Nee, completed the 
Wisconsin Annotations for conflict of laws last summer. 


Law Review: On the resignation of Hilbert P. Zarky as note 
editor, the faculty appointed William H. Riley to succeed him. 
Irving Lore was elected business manager for the ensuing year. 


PLACEMENT OF GraDuATES: Mr. John C. Stedman, in charge of 
the Placement Bureau, is desirous of obtaining information concern- 
ing opportunities for recent graduates. 




















THE POWER OF THE CONTRACTING PARTIES TO ALTER 
A CONTRACT FOR RENDERING PERFORMANCE 
TO A THIRD PERSON? 


Wittiam H. Pace 


I, 


One who claims the benefit of a transaction such as the trans- 
fer to him of a negotiable instrument or a non-negotiable claim or 
the transfer to him of some interest in property, real or personal, 
may give some consideration for it. If he gives consideration, 
he has a far better chance of obtaining the benefit of such transaction 
than if he does not give consideration. Under our law he has a posi- 
tion of advantage, so great as compared with his position in either of 
the two situations (which will be discussed in this article) in which 
he does not give consideration, that only an occasional reference to 
the situation in which he gives consideration, will be made from time 
to time, in order to compare it with his position in either of the two 
situations in question. 

In the first situation to be discussed a party has a pre-existing 
claim and he claims the benefit of a later transaction in order to 
protect this claim. He does not intend to surrender the claim or to 
consent to any satisfaction or modification of it; although if he re- 
ceives the benefit which he claims under the later transaction, it will 
satisfy his pre-existing claim in whole or in part. 

The most common types of this situation are (a) a transfer 
of a negotiable instrument, a non-negotiable claim, or an interest 
in land or in a chattel, to a creditor of the transferor as collateral se- 
curity only? for a pre-existing claim, and (b) a contract which a 
debtor B makes with A, by which A promises to pay to B’s creditor 
C, the claim which C has or asserts against B, as a result of which 
payment, C’s claim against B will be satisfied. 





*At the outset the author acknowledges his indebtedness to his colleagues 
for advice and assistance; especially to Professors Ray A. Brown, N. P. Fein- 
singer, Howard L. Hall and Oliver S. Rundell within whose fields lie a number of 
the problems here discussed. They have saved him from many mistakes. Those that 
are left are the author’s own. 

*To avoid repetition, the term “collateral security only” will be used of a 
transfer for collateral security for a pre-existing claim, not as satisfaction in whole 
or in part, not upon a consideration which is then given or promised, (including 
an extension of time) and not in performance of a pre-existing duty to furnish 
collateral security. 
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In the second situation the party who claims the benefit of the 
transaction claims it as a gift. He has not given up any legal right 
in the past to support the transaction; he gives up nothing when 
the transaction is entered into; and he promises nothing for the 
future. 

The most common types of this situation are (a) a gift of a ne- 
gotiable instrument, of a non-negotiable claim or of an interest in 
land or in a chattel ; that is, a transfer to one who gives no consider- 
ation and does not take as collateral security; and (b) a contract 
which B makes with A by which A promises to render performance to 
C; C neither having nor asserting a legal claim of any sort against 
B which will be satisfied by A’s performance. 

The negotiable instrument, the non-negotiable claim, or the title 
to property and the like which is transferred, may be subject to 
some defense by one who is liable thereon, or to an attack by one 
who claims an adverse title to the property, by one who claims a 
lien and the like. Should there be any difference between the pro- 
tection to be given to the transferee in the first situation and the pro- 
tection to be given to the transferee in the second situation; and, 
if there is any difference between the two, should the advantage be 
given to the party who takes as collateral security only, or to the 
party who takes without giving any consideration and not as col- 
lateral security? 

If A and B make a contract by the terms of which B promises 
to render performance to C, and A and B then attempt to terminate or 
to modify the contract by mutual agreement without the consent of 
C, should there be any difference between the protection which is to 
be given to C if he is in the first situation and has a claim against 
B, and the protection to be given to C if he is in the second situa- 
tion and has no claim against B; and, if there is any difference be- 
tween the two situations, should the advantage be given to C if he 
has a claim against B, or if he has no claim against B? 


II. 


The holder of a negotiable instrument has taken it with notice of 
infirmities in the instrument or of defects in the title of the person 
negotiating it,? to use the language of the Negotiable Instruments 





*For the purpose of this discussion it is not necessary to consider what de- 
fenses, etc. can be made against a holder in due course. 

In support of a proposition which is fairly well settled and which is collateral 
to the main problem which is here discussed, few cases will be cited. References 
will be, for the most part, to text books, encyclopedias and the like. 
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Law,* so that he takes subject to “the same defenses as if it were 
non-negotiable”. The holder then transfers it in proper form, before 
maturity, to a third person who takes it in good faith and without 
notice of the infirmities in the instrument or of the defects in title. 
In passing it may be noted that, if there is consideration’ for the 
transfer, the transferee is a holder in due course and, as such, takes 
free from most defenses and defects of title.® 

(1) In the first situation, the transferee is a creditor of the 
transferor, and takes the negotiable instrument as collateral security 
only, for a pre-existing claim. Does he take for value?’ Is he a 
holder in due course? Does he hold the instrument free from most 
defenses and defects in title? Before the Negotiable Instruments 
Act, the decided weight of authority was that the creditor for security 
only took for value ; and that if the transfer was made before maturity 
and in proper form, and the creditor took without notice, and in the 
usual course of business, he was a bona fide holder for value and 
without notice, and took the instrument free from most defenses 
and defects of title.® 





*See §57. 

No attempt has here been made to use one set of terms for problems which 
arose before the Negotiable Instruments Law and the other uniform acts were 
passed, and a different set of terms for problems which arose after they were 
passed. Whether the terms used by the uniform acts are the best that could have 
been chosen, they have at least the advantage of an apparent uniformity and 
are here used. 

*“Consideration” will be used without further discussion as meaning that the 
transferee, grantee, etc. has given up or has promised a legal right in return for 
the transfer, conveyance etc., or that the transferor, grantor, etc. has received 
or has been promised a legal right. It will be assumed, if necessary, that the 
consideration is so substantial as to avoid the objection that it is merely 
nominal; and that it is adequate if adequacy is necessary. 

In the law of negotiable instruments the term “consideration” seems to 
have some peculiarities which common law consideration does not have. It is not 
attempted here to make a study of these differences. 

* Daniel, Negotiable Instruments (7th ed. 1933) §§$894 et seg.; Joyce, Defenses 
to Commercial Paper (2nd ed. 1924) §§315 et seq., 645 et. seg.; Ogden, Negotiable 
Instruments (3rd ed. 1931) $163; 8 C. J. 481 et seg.; 3 R. C. L. 1050 et seq. 

*“Value” as used in the law of negotiable instruments and “value” as used 
in the law of property where the rights of a bona fide purchaser are concerned, 
have much in common and both differ from common law consideration. Whether 
the meaning of “value” is identical in these different topics is a question which 
is not considered here. 

*Daniel, Negotiable Instruments (7th ed. 1933) §§209, 970 et seg.; Joyce, 
Defenses to Commercial Paper (2d. ed. 1924) §§395, 581, 1025; Ogden, Negotiable 
Instruments (3rd ed. 1931) §163, p. 252; 3 R. C. L. 1058; 8 C. J. 488 et seq. 
See on this question, Saylor v. Daniels, 37 Ill. 331, 87 Am. Dec. 250 (1865); 
Allaire v. Hartshorne, 21 N. J. L. 665, 47 Am. Dec. 175 (1847); and Atkinson v. 
Brooks, 26 Vt. 569, 62 Am. Dec. 592 (1854). 

A case frequently cited in support of this rule is Oates v. National Bank, 
= S. 239, 25 L. ed. 580 (1879): in which there was also an extension of 
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Section 27 of the Negotiable Instruments Law provides that 
“an antecedent or pre-existing debt constitutes value; and is deemed 
such whether the instrument is payable on demand or at a future 
time”.® While this section does not provide in express terms that 
a pre-existing claim is value although no extension of time is given, 
and although the instrument is not taken in satisfaction, and al- 
though there was no prior duty to furnish collateral security, this 
has generally been assumed by the courts. The states that had held 
that a pre-existing debt constituted value for a transfer as collateral 
security only, continue so to hold: and most of the states that 
formed the dissenting minority at common law, now hold that a pre- 
existing debt is value for an instrument taken as collateral security 
only, and that the creditor who takes under these circumstances is a 
holder in due course.” 


(2) In the second situation the transferee does not give con- 
sideration for the negotiable instrument, and does not take it as 
collateral security. He is not a holder in due course, and takes no 
better right than the transferor had.!* 





*The Illinois statute makes this much clearer. See Chapter 98, $45 of the 
Illinois Annotated Statutes: a modified form of §25 of the Negotiable Instruments 
Law. 

* Brannan, Negotiable Instruments Law (5th ed. 1932) §27, pp. 358 et seq.; 
Daniel, Negotiable Instruments (7th ed. 1933) §972; Joyce, Defenses to Com- 
mercial Paper (2d. ed. 1924) §§315, 331, 581, 649 and 1025; 3 R. C. L. 1061; 5 
Uniform Laws Annotated, Negotiable Instruments, §27, pp. 223 et seg.; 8 C. J. 
490. 

“ Brannan, Negotiable Instruments Law (5th ed. 1932) §27, pp. 358 et seq.; 
Daniel, Negotiable Instruments (7th ed. 1933) §972; Joyce, Defenses to Com- 
mercial Paper (2d ed. 1924) §§315, 331, 581, 649, and 1025; 3 R. C. L. 1061; 
5 Uniform Laws Annotated, Negotiable Instruments, §27, pp. 223 et seq; 8 C. J. 
491. 

For recent cases, see: Kewanee Private Utilities Co. v. Tunzel, 256 Mich. 345, 
239 N. W. 325 (1931); Kavinedus v. Maglia, 264 Ky. 276, 94 S. W. (2d) 675 
(1936) ; Jones v. First National Bank of West Point, 170 Miss. 857, 155 So. 173 
(1934); Batson v. Peters, 89 S. W. (2d) 46 (Mo., 1935) (obiter;); Baird v. 
Chamberlain, 60 N. D. 784, 236 N. W. 724 (1931); Cole v. Vinton, 142 Ore. 313, 
20 P. (2d) 436 (1933); Prahl v. Boehme, 191 Wis. 243, 210 N. W. 821 (1926); 
First National Bank v. Naylor, 211 Wis. 225, 247 N. W. 855 (1933) (obiter). 

From the outset, Tennessee held that an indorsee for collateral security did not 
take for value: Van Wyck v. Norvell, 21 Tenn. (2 Humph.) 192, (1840); Neely 
v. Clarence Saunders Co., 169 Tenn. 30, 81 S. W. (2d) 390 (1935). 

Even under the Negotiable Instruments Law an indorsee for collateral security 
does not take for value if the primary obligation was worthless: Citizen’s Trust 
Co. v. McDougald, 132 Tenn. 323, 178 S. W. 432, L. R. A. 1917C 840 (1915) 
(as where the maker was insolvent). 

™ Brannan, Negotiable Instruments Law (5th ed. 1932) §25 pp. 324 et seq.; 
Daniel, Negotiable Instruments (7th ed. 1933) §894; Joyce, Defenses to Com- 
mercial Paper (2d ed. 1924) §648; Ogden, Negotiable Instruments (3d ed. 1931) 
$163; 5 Uniform Laws Annotated, Negotiable Instruments, §52, pp. 393 et seq.j 
3 R. C. L. 1050 et seg.; 8 C. J. 480 et seq. 
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In the transfer of a negotiable instrument, therefore, there is a 
great difference between the right of a transferee in situation (1) 
who gives no consideration, but takes as collateral security only for 
a pre-existing debt, and the right of a transferee in situation (2) 
who gives no consideration and who does not take as collateral 
security: and that difference is all in favor of the transferee in 
situation (1). 

The right of one who transfers a chattel may be subject to the 
claim of a third person, either for a superior title or for a lien 
which is valid as against the transferor, but which will be invalid 
as against a transferee who acquires the chattel without notice, in 
good faith and for value. The transferee takes in good faith and 
without notice of the claim of the third person. Here again it may 
be noted that, if there is consideration for the transfer, the trans- 
feree is a bona fide purchaser, and as such, he holds free from the 
right, lien, encumbrance, etc. of the third person in the case which 
we are assuming.'® 

(1) If he is a creditor and takes the transfer as collateral se- 
curity only for his pre-existing claim, does he take for value? Is 
he a bona fide purchaser? In the absence of statute, the weight 
of authority is that he does not take for value and is not a bona 
fide purchaser.1* Some courts, however, hold that he takes for 
value, that he is a bona fide purchaser, and that he takes free from 
the right, lien, encumbrance, etc. of the third person in the case which 
we are assuming.!® 

The uniform acts on the subjects of Sales, Bills of Lading, Ware- 
house Receipts, Stock Transfers, and Chattel Mortgages reverse 
the common law rule, and provide in express terms that taking as 
security for a pre-existing claim is taking for value; although they 
do not, in terms, provide that no extension of time is necessary.'® 





* At the outset it must be noted that, in the absence of statute, the majority 
of the courts held that one who acquired a chattel in satisfaction of a pre-existing 
debt did not take for value, and was not a bona fide purchaser as against one who 
claims a superior title. 

_ Since a common-law lien on a chattel involved possession by the person who 
claimed the lien, the transferee was, as a rule, put on notice of such a lien. 

*See Note 13. 

*See Note 13. 

Vold, Sales (1931) §119 pp. 382, 383; Williston, Sales (2d ed. 1924) §620; 
4R.C. L., pp. 318 et seg.; 55 C. J. 618, 619. The reason given is that when 
the -former creditor surrenders to the successful claimant the goods which the 
creditor received from the debtor, the creditor may then enforce his original 

against the debtor. It would seem almost anything could be explained 
by such reasoning. 
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Under legislation of this sort, taking as security only is held to be 
taking for value; so that the pledgee, mortgagee and the like is a 





A chattel mortgagee who takes as collateral security only, does not, by the 
weight of authority, take for value. 

Jones, Chattel Mortgages (Sth ed. 1908) §81; 5 R. C. L. 449; 11 C. J. 660, 
661. One who takes a deed of trust or a mortgage on chattels for an antecedent 
debt takes for value under the Statute concerning fraudulent conveyances; ak 
though he is not a bona fide purchaser. Potts v. Blackwell, 56 N. C. (3 Jones 
Eq.) 449 (1857), reMearing 57 N. C. (4 Jones Eq.) 58 (1858). 

By the minority view, a chattel mortgagee who takes as collateral security 
only, takes for value: Kranert v. Simon, 65 Ill. 344 (1872); State Bank v. 0, §, 
Kelly Co., 47 Neb. 678, 66 N. W. 619 (1896); State Bank v. Grover, 110 Neb, 
242, 193 N. W. 765 (1923); (A purchaser under an unrecorded conditional sales 
contract gave a chattel mortgage to secure a pre-existing debt. The statute which 
regulated conditional sales made an unrecorded sale void as against a mortgagee 
in good faith. The court said that the mortgagee gave “valuable consideration”,) 
Knowles Loom Works v. Vacher, 57 N. J. L. 490, 31 Atl. 306, 33 L. R. A. 305 
(1895). 

So of a transfer in trust for creditors: Gibson v. Moore, 46 Ky. (7B. Mon.) 
92 (1846). 

A pledgee of a chattel who takes for collateral security only, does not take 
for value and is not a bona fide purchaser: Brown, Personal Property, (1936) 
$70, note 21; Jones, Collateral Securities, (3rd ed. 1912) §360a; see Martin v. Fritz, 
194 Iowa 740, 190 N. W. 514 (1922). 

The apparent balance of authority shown in some articles is obtained by in- 
cluding cases of negotiable instruments. 49 C. J. 929; 21 R. C. L. 662. 

In the absence of statute, a pledgee of a stock certificate who takes as col- 
lateral security only, does not take for value and is not a bona fide purchaser, by 
the great weight of authority: Jones, op cit. §469; Thompson, Corporations (3 
rd ed. 1927) $4224; see also note, 9 A. L. R. 1610. An apparent division of authority 
is caused by citing as holding that such pledgee is a bona fide purchaser, cases in 
which an extension of time was given, cases in which the pledge was made when the 
loan was obtained, and cases in which the contest is between the pledgee and 
the general creditors of the pledgor; Fletcher, Cyclopedia of the Law of Private 
Corporations (Permanent Edition) §5654. 

A few cases hold that a pledgee of stock for collateral security only, takes 
for value and may be a bona fide purchaser: Rumball v. Metropolitan Bank, 2 
Q. B. Div. 194 (1877) (scrip treated by custom as negotiable); National City 
Bank v. Wagner, 216 Fed 473, 132 C. C. A. 533 (1914); Smitton v. McCullough, 
182 Cal. 530, 189 Pac. 686 (1920). 

By the weight of authority a pledgee of a warehouse receipt as collateral 
security only does not take for value and is not a bona fide purchaser: 27 R. C.L. 
970, (also citing Uniform Act); 67 C. J. 491. That such a pledgee is a bona fide 
purchaser see Davis v. Russell, 52 Cal. 611, 28 Am. Rep. 647 (1878). This case cites 
California Civil Code §2991 which protects a “pledgee who received the property 
—for value”; but which does not define “value”. 

See, in general, Vold, Sales (1931) $119 pp. 383, 384; Williston, Sales (2d ed. 
1924) $620. 

*“Value” is any consideration sufficient to support a simple contract. AD 
antecedent or pre-existing claim, whether for money or not, constitutes 
where goods or documents of title are taken either in satisfaction thereof or a8 
security therefor. Uniform Sales Act, §76; 1 Uniform Laws Annotated, Sales, p. 453, 
$76. 

“Value” means any consideration sufficient to support a simple contract. 
An antecedent or pre-existing claim, whether for money or not, whether contin- 
gent or absolute, whether matured or not, and whether against the transferor 
or against another person, constitutes value where goods or book accounts aft 
taken either in satisfaction thereof or as security therefor. Uniform Chattel Mort- 
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bona fide purchaser.’7 Under other legislation making bills of lading 
as negotiable as bills of exchange and promissory notes, a pledge of 
a bill of lading as collateral security only, for a pre-existing debt, 
is for value and the pledgee may be a bona fide purchaser.’® 

(2) If the transferee does not give consideration for the trans- 
fer and does not take as collateral security for a pre-existing claim, 
he does not take for value and he acquires no better right than his 
transferor had.!® 

In the case of a transfer of a chattel there is, therefore, no differ- 
ence in most states at common law between the right of a trans- 
feree in situation (1) who gives no consideration but who takes 
as collateral security only, for a pre-existing claim, and the right of 
a transferee in situation (2), who gives no consideration and who 
does not take as collateral security for a pre-existing debt. Under 
recent legislation, there is a greater difference. Whenever any differ- 
ence is recognized, whether by the courts or by the legislatures, it 
is all in favor of the transferee in situation (1). 

One who has a title or a claim to land may have a right which 
is inferior to the right of another, or which is subject to an encum- 
brance, lien, etc., in favor of another; and this right, lien, encum- 





gage ‘.<t, §1. See Handbook of the National Conference of Commissioners on Uni- 
form State Laws and Proceedings (1926) p. 421. 

“Value” is any consideration sufficient to support a simple contract. An 
antecedent or pre-existing obligation, whether for money or not, constitutes value 
where a bill is taken either in satisfaction thereof or as security therefor. Uni- 
form Bills of Lading Act, §53 (1). For similar definitions see Uniform Warehouse 
Receipts Act, §58 (1); Uniform Stock Transfer Act, §22 (1). 

“Purchaser” includes mortgagee and pledgee; “purchases” includes taking 
as a mortgage or as a pledge. Uniform Sales Act, §76. “Purchase” includes mort- 
gage and pledge; “Purchaser” includes mortgagee and pledgee. Uniform Condi- 
tional Sales Act, §1. 

“Under the Uniform Sales Act, a chattel mortgagee who took for collateral 
security only was held to take for value and to be a bona fide purchaser as 
against a former purchaser from the mortgagor who left the goods in the mort- 
gagor’s possession: Millick v. Stevens, 44 Idaho 347, 257 Pac. 30 (1927). This 
case distinguished Anglo-American Mill Co. v. Community Mill Co., 41 Idaho 
561, 240 Pac. 446 (1925) as arising before the Uniform Sales Act. 

In Livestock Credit Corporation v. Corbett, 53 Idaho 190, 22 P. (2d) 874 
(1933) the opposite result was reached in reliance on Anglo-American Mill Co. 
v. Community Mill Co., supra. Millick v. Stevens, supra, was not mentioned. 

This rule applies to warehouse receipts under the Uniform Warehouse Re- 
ceipts Act: Starkey v. Nixon, 151 Tenn. 637, 270 S. W. 980 (1925); James v. 
Meriwether Graham Oliver Co., 152 Tenn. 528, 279 S. W. 390 (1926) (see for a 
discussion of the combined effect of these acts). 

“Thompson v. Hibernia Bank & Trust Co., 148 La. 57, 86 So. 652 (1920) 
(The pledge was to secure a pre-existing debt evidenced by a note and future over- 
drafts, if any. There was no contract to permit overdrafts; and none were, in 
fact permitted. Acting under a clause in the note, the creditor sold the collateral 
and applied it on the note.). 

*See note 15. 
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brance or the like may be of such a nature that it cannot be enforced 
against a bona fide purchaser, that is, against one who takes in good 
faith, for value and without notice. The apparent owner may con- 
vey the land to one who takes in good faith and without notice of 
the inconsistent right, lien, encumbrance, etc. Here again, if there 
is consideration for the conveyance, the grantee is a bona fide pur- 
chaser and, as such, he holds free from the right, lien, encumbrance, 
etc. of the third person in the case which we are assuming.” 

(1) If the grantee is a creditor of the grantor and takes the con- 
veyance as collateral security only for a pre-existing claim, does he 
take for value? Is he a bona fide purchaser? By the weight of 
authority, he does not take for value and is not a bona fide pur- 
chaser.2! Some courts, however, hold that he takes for value, that 
he is a bona fide purchaser, and that, in the case assumed, he takes 
free from the right, lien, encumbrance and the like, of the other per- 
son.?? 

(2) If there is no consideration for the conveyance and the 
grantee does not take as collateral security for a pre-existing claim, 





* Tiffany, Real Property (2d ed. 1920) 2168 et seq., §§566 et seg.; 27 R.C.L, 
668 et seg.; 66 C. J. 1092 et seq. 

No attempt is here made to distinguish between one who claims an adverse 
legal title, an equitable interest, or a mortgage, lien, and the like; and no 
attempt is made to consider the specific effect of the recording acts. 

™ At the outset it must be noted that the courts have divided on the question 
whether satisfaction of a pre-existing claim is such value that the grantee may bea 
bona fide purchaser: Tiffany, Real Property (2d ed. 1920) 2249, et seq.; Walsh, 
Mortgages (1934) §36; 27 R. C. L. 697; 66 C. J. 1106-7. 

Where satisfaction of a pre-existing debt is not such value, it would seem 
clear that taking as security only cannot be value. It would also seem clear 
that an extension of time on a pre-existing debt, even under a specified agree- 
ment therefor, cannot be value, if a satisfaction of a pre-existing debt is not value; 
but the cases hold that such extension of time is value. Jones, Mortgages (8th 
ed. 1928) 769 et seg., $575; Walsh, Mortgages (1934) §36 (The result is here crit- 
icized as inconsistent.) ; 41 C. J. 546. 

By the weight of authority a mortgagee and the like who takes a conveyance of 
realty as collateral security only does not take for value and is not a bona 
fide purchaser: Jones, Mortgages (8th ed. 1928) 764 et seq., §574; Tiffany, Real 
Property (2d ed. 1920) 2248 et seg., $574 (b); Walsh, Mortgages (1934) §§27, 
36; 27 R. C. L. 698-9; 41 C. J. 545. See also Palmer v. Uhl, 112 Conn. 125, 151 
Atl. 355 (1930) ; Filtsch v. McJunkins, 123 Okl. 181, 252 Pac. 437 (1927); Young 
v. Pitts, 155 S. C. 414, 152 S. E. 640 (1930); Seward v. Seward, 145 Wash. 61, 
258 Pac. 856 (1927). 

*Ekmann v. Plumas County Bank, 215 Cal. 671, 12 P. (2d) 433 (1932), 
Babcock v. Jordon, 24 Ind. 14 (1865) (on the theory that the principle whi 
applies to negotiable instruments as collateral security should apply equally to 
realty); Door v. Meyer, 51 Neb. 94, 70 N. W. 543 (1897); Gann v. Chester, 
13 Tenn. (5 Yerg.) 205 (1833) ; Richeson v. Richeson, 43 Va. (2 Gratt) 497 (1846). 
The same rule has been applied to an assignment of a land contract to a trustee 
for creditors: Knox v. McFarran, 4 Colo. 586 (1879). 
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he does not take for value; and he acquires no better right than his 
grantor had.”* 

In the case of a conveyance of realty, there is, therefore, in most 
states, no difference between the right of a grantee in situation (1) 
who gives no consideration but who takes as collateral security only 
for a pre-existing claim and the right of a grantee in situation (2) 
who gives no consideration and who does not take as collateral 
security for a pre-existing claim; but in the courts in which any 
distinction is recognized, it is all in favor of the grantee in situa- 
tion (1). 

A transfer of property by an insolvent debtor as collateral se- 
curity for a pre-existing claim is an unlawful preference which may 
be set aside under the Bankruptcy Act if the other requisite elements 
are present,** but it is not a transfer in fraud of creditors.** A trans- 
fer by an insolvent debtor to one who gives no consideration and 
who does not take as collateral security for a pre-existing claim is 
atransfer in fraud of creditors, and may be set aside without com- 
plying with the restrictions which the law attaches to setting aside 
unlawful preferences.** Here again, the difference between these two 
situations, if there is any, is all in favor of the transferee who takes 
as collateral security for a pre-existing debt as against one who takes. 
as a gratuitous donee.?? 


III. 


A and B may make a contract by the terms of which A promises 
to render part or all of his performance to C. This is the so-called 
beneficiary contract ; the contract for the benefit of a third person. 
This seems to be an unfortunate though quife a common name for 
acontract of this type; unfortunate because the name suggests that 
the motive for making the promise or for asking for it is the im- 
portant element in the transaction rather than the terms of the 
promise itself. 

If A and B have entered into such a contract can they terminate 
it or modify it by mutual agreement so as to affect C’s rights with- 





* Tiffany, Real Property (2d ed. 1920) pp. 2247 et seg., $574; 27 R. C. L. 
695 et seqg.; 66 C. J. 1104 et seq. 

“Collier, Bankruptcy (13th ed.) pp. 1241 et seg.; Remington, Bankruptcy 
(4th ed. 1934) §130, §1694; 7 C. J. 148 et seq. 

* Collier, Bankruptcy (13th ed.) p. 1571; Remington, Bankruptcy (4th ed. 
1934) §1509; 7 C. J. 171. 

“Collier, Bankruptcy (13th ed. 1923) pp. 125 et seg., 1557 et seq.; Reming- 
ton, Bankruptcy (4th ed. 1934) §§1509 et seg.; 7 C. J. 170 et seq. 

*See the comment in Collier, Bankruptcy (13th ed. 1923) 1246. 





150 WISCONSIN LAW REVIEW [Vob. 12 


out C’s consent; and, if they can, at what stage of the transaction 
can this be done? Does the power never exist? Are A and B power- 
less to terminate or to modify the contract without C’s consent 
from the moment that they have made it? If the power ever exists, 
does it end when C learns of the contract? When C assents to it? 
When C acts in reliance on the promise? Or when C brings an 
action on the contract? If A and B can terminate or modify the con- 
tract after C has acted in reliance on it to his injury and has 
brought an action on it, this can only mean that C has no rights 
under the contract. If A and B never had the power to terminate it 
or to modify it by mutual agreement. C’s rights arise early and go. 
far. If A and B can terminate the contract or modify it up to some 
intervening point, C has rights under the contract of greater or less 
value, depending on the stage of the transaction at which C’s rights 
pass beyond the power of A and B. 

In the first situation C has a claim against B, and B has entered 
into the contract with A in order to satisfy C’s claim against B by 
means of A’s performance. In the second situation C has no claim 
against B, and B has entered into the contract with A in order that 
C may receive, by means of A’s performance, a gratuitous benefit— 
a gift. Should any distinction be made between these two cases in 
determining at what stage of the transaction A and B lose the power 
to modify or to terminate the contract so as to affect C’s rights? 
If any distinction should be made, should it be in favor of C when 
he has a claim against B or when he has no claim against B? Accord- 
ing to analogies, if any distinction is to be made between the two 
cases, C should be given an advantage when he has a claim against 
B. In any event, C should not be given an advantage when he has 
no claim against B. 

In Sections 142 and 143 of the Restatement of Contracts this 
general principle is reversed, and an extreme advantage is given 
to C when he has no claim against B. If C has a claim against B, A 
and B may modify or terminate the contract at any time before C 
brings suit on the contract or otherwise materially changes his position 
in reliance on the contract before he knows that A and B have mod- 
ified or terminated the contract unless the action of B is a fraud on 
his creditors (section 143). If C has no claim against B, A and B 
have no power to terminate or modify the contract from the moment 
it is made, unless this power is reserved in the contract (section 


142). 
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Why did the Restatement ignore the principle which had been 
thoroughly established in the analogous transactions which we have 
been discussing, and give an advantage to a party who gives no 
consideration and is not seeking to use the contract between A and B 
as a means of securing a pre-existing valid debt? Did the existing 
authorities force the Restatement to take this position? Have the 
courts actually treated a contract to render performance to a third 
person on principles different from those which they have applied in 
transfers of negotiable instruments, chattels, land and the like? Was 
the Restatement forced to elect between making a new law and giving 
preference to the party who gave no consideration and is not trying 
to protect a pre-existing claim? 

Let us examine the authorities to see if the weight of authority 
made it necessary to give an advantage to the party who is not 
seeking to protect a pre-existing claim as against one who is; or if 
the Restatement has, on this question, abandoned the well recognized 
rules of the common law, in order to give an advantage to a gratui- 
tous claimant. 


IV. 


As we look over the cases, we find that the courts which hold 
that C has some right to recover against A, do not agree as to the 
nature of C’s right, the theory which underlies it or the basis on which 
it rests. This lack of harmony has been noted repeatedly.** It has 
been said, with some exaggeration, that “the grounds upon which 
the cases place the right of the third party to enforce the contract 
and the conditions under which it will be enforced, are about as 
numerous as the cases passing on the question”.”® 


There are many cases in which transactions of this sort are treated 
by some courts as contracts between A and B which give to C a right 
to enforce it; and in which the right of C, if any, is to enforce his 
contractual right against A. Other courts insist that C’s right is to 
be explained on principles of agency, although who is the principal 
and who the agent is often left in a safe obscurity. Other courts 
deny that these transactions are contracts at all, but insist that they 





*Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652 (1897); People’s Bank v. 
Harry L. Winter, Inc., 161 Ga. 898, 132 S. E. 422 (1926); Bay v. Williams, 112 
Ill. 91, 1 N. E. 340, (1884); Stephens v. Casbacker, 8 Hun (N. Y.) 116 (1876); 
Donaldson v. Benight, 105 Okla. 108, 232 Pac. 116 (1924); Osborne v. Cabell, 77 
Va. 462 (1883) ; Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 96 Am. St. 
Rep. 1003, 61 L. R. A. 509 (1903). 

* Donaldson v. Benight, 105 Okla. 108, 232 Pac. 116 (1924). 
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are trusts, executed gifts and the like. Other courts deny that 4 
is under any contractual duty to C, and insist that A’s contractual 
duty is to B only, and that if C acquires any right against 4 it is 
because C is subrogated to B’s right against A; and that C’s right 
does not arise out of the terms of the contract itself. Other courts 
deny that in such a transaction A owes any contractual duty to B 
although the promise is made to B and B furnishes the considera- 
tion; but they insist that whatever contractual duty there is is be- 
tween A and C; and that A’s promise is, in effect, made directly 
to C.%° 

In some states statutes have been passed which, in more or less 
general terms, regulate the right of C to enforce the contract as 
against A, or which are construed as regulating C’s right. 

In discussing the authorities we will consider first the cases in 
which C’s right is regarded as a right arising out of a contract, 
as distinguished from a gift, trust, and the like; and in which the 
courts apply the common law ;*! then the cases in which the rights 
of C are controlled by statute ;** and with them, also controlled at 
the outset by statute; then the cases in which the courts explain C’s 
right as a gift, trust and the like; and not as a right arising out of 
the contract between A and B;** and finally the cases in which the 
courts hold that C has no right on the contract against A ; and that 
his only right against A is by way of subrogation.** 

Here again, at the outset, it must be noted that, in the rare case 
in which C gives some consideration for the contract between A and 
B, A and B have no right to terminate or to modify the contract 
without C’s consent.*® 


V. 


In the cases in which C’s right is regarded as a right which 
arises out of a contract and which can be enforced by C against A, 
a number of cases have taken the position that C’s right comes into 





See note 166. 

‘ _ also Poe v. Dixon, 60 Ohio State 124, 54 N. E. 86, 71 Am. St. Rep. 713 
1899). 

™See V, herein. 

*See VII, herein. 

* See VIII, herein. 

See IX, herein. 

“In Pullen v. Carpenter (Tex. Civ. App.) 83 S. W. (2d) 384 (1935), 
made a loan to B, secured by a trust deed, under a contract which provided that 
if B conveyed the realty, he must require the grantee to assume and agree to pay 
the debt which B owed to C. It was held that after A had accepted a conveyance 
upon these terms, A and B could not affect C’s rights by a subsequent contract. 
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existence as soon as A and B have made the contract; and that A 
and B cannot, by voluntary agreement between themselves without 
C’s consent, terminate or modify C’s right against A.* This rule has 
been applied to cases in which C has a claim against B and B has 
entered into a contract with A in order to satisfy C’s claim against 
B by means of A’s performance ;8* including cases in which A owes 
to B a debt secured by mortgage and B conveys, or agrees to convey, 
to A in consideration of which A promises to pay to C the debt 
which B owes to C ;3* cases in which B owes to C a debt which is 
not secured by mortgage and which A promises to B to pay to C in 
consideration of a transfer of property by B to A,®® including cases 





“Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652 (1897); Bay v. Williams, 112 

Il. 91, 54 Am. Rep. 209 (1884) (distinguished in Hartman v. Pistorius, 248 Ill. 
$68, 94 N. E. 131 (1911), on the ground that in Bay v. Williams, B had conveyed 
to A and A had acquired title; while in Hartman v. Pistorius, the parties ended 
the contract before B conveyed to A); Rogers v. Gosnell, 58 Mo. 589 songs: | 
(doubted in Amonett v. Montague, 75 Mo. 43 (1881); Kelly v. Roberts, 
N. Y. 432 (1869) (obiter); Garnsey v. Rogers, 47 N. Y. 233, 7 Am. Rep. 440 
(1872) (obiter); Ellis v. Kristofersen, 129 Misc. 443, 222 N. Y. S. 370 (1927); 
Ranney v. McMullen, 5 Abb. N. C. (N. Y.) 246 (1878) (obiter; since B’s husband 
D had assumed a mortgage debt on land conveyed by 4A, as part of the considera- 
tion for A’s promise to assume the mortgage debt on land conveyed by B to A); 
Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 96 Am. St. Rep. 1003, 61 
L. R. A. 509 (1903); Gilbert Paper Co. v. Whiting Paper Co., 123 Wis. 472, 102 
N. W. 20 (1905); Fanning v. Murphy, 126 Wis. 538, 105 N. W. 1056, 110 Am. 
St. Rep. 946, 4 L. R. A. (N. S.) 666 (1906) (obiter) ; Wetutzke v. Wetutzke, 158 
Wis. 305, 148 N. W. 1088 (1914); Micek v. Wamke, 165 Wis. 97, 161 N. W. 367 
(1917); Waukesha Savings, Building & Loan Ass’n v. Hamill, 203 Wis. 414, 232 
N. W. 877 (1930) (obiter) ; Northwestern Telegraph Co. v. Wisconsin Tax Com- 
mission, 212 Wis. 219, 248 N. W. 164 (1933); Menge v. Radtke, 269 N. W. 313 
(Wis. 1936) (obiter). 

"Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652 (1897); Bay v. Williams, 
112 Ill. 91, 1 N. E. 340, 54 Am. Rep. 209 (1884); Kelly v. Roberts, 40 N. Y. 
432 (1869) (obiter) ; Ellis v. Kristofersen, 129 Misc. 443, 222 N. Y. S. 370 (1927); 
Ranney v. McMullen, 5 Abb. N. C. (N. Y.) 246 (1878) (obiter); Gilbert Paper 
Co v. Whiting Paper Co., 123 Wis. 472, 102 N. W. 20 (1905) ; Fanning v. Murphy, 
126 Wis. 538, 105 N. W. 1056, 110 Am. St. Rep. 946, 4 L. R. A. (N. S.) 666 (1906) 
(obiter) ; Micek v. Wamke, 165 Wis. 97, 161 N. W. 367 (1917) ; Waukesha Savings, 
Building & Loan Ass’n v. Hamill, 203 Wis. 414, 232 N. W. 877 (1930) (obiter) ; 
Northwestern Telegraph Co. v. Wisconsin Tax Commission, 212 Wis. 219, 248 
N. W. 164 (1933). 

*Starbird v. Cranston, 24 Colo. 20, 48 Pac. 652 (1897); Bay v. Williams, 112 
Ill. 91, 54 Am. Rep. 209 (1884); Garnsey v. Rogers, 47 N. Y. 233, 7 Am. Rep. 
440 (1872) (obiter); Ranney v. McMullen, 5 Abb. N. C. (N. Y.) 246 (1878) 
(obiter) ; Ellis v. Kristofersen, 129 Misc. 443, 222 N. Y. S. 370 (1927); Fanning 
v. Murphy, 126 Wis. 538, 105 N. W. 1056, 110 Am. St. Rep. 946, 4 L. R. A. (N. S.) 
666 (1906) (obiter); Waukesha Savings, Building & Loan Ass’n v. Hamill, 203 
Wis. 414, 232 N. W. 877 (1930) (obiter). 

* Rogers v. Gosnell, 58 Mo. 589 (1875) (promise by purchaser to pay broker 
of vendor (decision doubted in Amonette v. Montague, 75 Mo. 43 (1881); 
Kelly v. Roberts, 40 N. Y. 432 (1869) (obiter); Gilbert Paper Co. v. Whiting 
Paper Co., 123 Wis. 472, 102 N. W. 20 (1905) (obiter; acceptance held not 
necessary to perfect right of C; C cannot garnish A in C’s action against B) ; Micek 
v. Wamke, 165 Wis. 97, 161 N. W. 367 (1917) (A and B make contract to exchange 
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where the property which B transfers to A is a business, and A 
promises to B to pay to C debts which B has incurred in such busi- 
ness.*° The same rule applies where B makes a lease to A in con- 
sideration of which A promises to pay B’s debt to C.** If a surety 
bond given to secure performance of a public contract by the con- 
tractor is held to give a right to material men and the like, it is said 
that the right of the material men attaches when the bond takes 
effect.*? 

The courts have laid stress on the rule that C’s right attaches 
when the contract between A and B is made in cases in which A and 
B have not attempted to rescind the contract or to modify it. 

The rule has also been applied to cases in which C has no claim 
against B and B has entered into the contract with A in order that, 
by means of A’s performance, C might receive a gratuitous benefit.“ 
The most common type of this case is the family settlement contract 
in which B, a parent, conveys property to A in consideration of which 
A promises to B that A will pay money to C, who is B’s child, or 
perform some other act for C’s benefit.*° In some cases this kind of 
transaction is explained as a perfected or executed gift,** even though 





land, and A promises to pay B’s broker C; deeds not delivered: A and B attempt 
to rescind). 

“ Kelly v. Roberts, 40 N. Y. 432 (1869) (obiter). 

“Northwestern Telegraph Co. v. Wisconsin Tax Commission, 212 Wis. 219, 
248 N. W. 164 (1933). 

“Webb v. Lee, 181 Wis. 39, 194 N. W. 155 (1923). 

“ Menge v. Radtke, 269 N. W. 313 (Wis. 1936). 

Where A, the owner of property, made a settlement with B the contractor 
at which A retained the amount due to C a subcontractor and A promised to B 
to pay C, it was said that A’s promise “immediately became a contract which 
the third party could enforce”: Security Nat. Bank v. St. Croix Power Co., 117 
Wis. 211, 94 N. W. 74 (1903). 

Where A, an express messenger, made a contract with B, an express company, 
not to hold the railway company C liable for injuries, it was held that such a con- 
tract was valid and that C could enforce the contract against A whether C “knew 
of or assented to the promise before the commencement of the action or not”: 
Peterson v. Chicago & Northwestern Railway Co., 119 Wis. 197, 96 N. W. 532 
(1903). 

“Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 96 Am. St. Rep. 
1003, 61 L. R. A. 509 (1903); Wetutzke v. Wetutzke, 158 Wis. 305, 148 N. W. 
1088 (1914); Menge v. Radtke, 269 N. W. 313 (Wis. 1936) (obiter). 

“ Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 96 Am. St. Rep. 1003, 
61 L. R. A. 509 (1903); Wetutzke v. Wetutzke, 158 Wis. 305, 148 N. W. 1088 
(1914) ; see also Menge v. Radtke, 269 N. W. 313 (Wis. 1936) (obiter). 

The same principles should apply where C is not B’s child. 

“ Pruitt v. Pruitt, 91 Ind. 595 (1883) ; Thompson v. Gordon, 3 Strob. (S. C.) 
196 (1848). 
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performance is not to begin for many years after the contract is 
made.47 

In some of the cases in which this rule is applied it is combined 
with the rule that C’s acceptance or assent is necessary. These courts 
say that while C’s acceptance is necessary it will be presumed if the 
contract is advantageous to C, and that this presumption arises when 
the contract is made.** This explanation has been given in cases in 
which A assumed and promised to pay B’s mortgage debt to C* 
and to the case of a family settlement, especially if C was then an 
infant. 

In some cases it is suggested that C’s knowledge of the contract 
between A and B is the fact which determines whether A and B can 
discharge the contract by mutual agreement so far as to affect C’s 
rights.5? At least the courts have held that A and B can rescind at 
any time before C knows that A and B have made the contract. 
This, of course, does not indicate what the court would have done if 
A and B had attempted to terminate the contract or to modify it 
after C knew of the existence of the contract. 

This rule has been applied to cases in which C had a claim against 
B, and B entered into a contract with A in order to provide for 
satisfying C’s claim ;5* as in cases in which A has assumed B’s debt 





“ Knowles v. Erwin, 43 Hun 150 (1887) Aff’d. without opinion, Knowles v. 
Erwin, 124 N. Y. 633, 26 N. E. 759 (1891) (After the contract was made it was 
delivered to C’s husband for C’s benefit). 

“Henderson v. McDonald, 84 Ind. 149 (1882); Waterman v. Morgan, 114 
Ind. 237, 16 N. E. 590 (18387). 

“Douglass v. Wells, 18 Hun 88 (1879) (overruling Stephens v. Casbacker, 
8 Hun. 116 (1876). 

” Waterman v. Morgan, 114 Ind. 237, 16 N. E. 590 (1887). 

"Waterman v. Morgan, 114 Ind. 237, 16 N. E. 590 (1887). (citing Vaughan 
v. Godman, 94 Ind. 191 (1883); a case in which a deed to a child of five was 
recorded, and the court held that delivery and acceptance should be presumed). 

"Gilbert v. Sanderson, 56 Iowa 349, 9 N. W. 293, 41 Am. Rep. 103 (1881) ; 
Collentine v. Johnson, 203 Iowa 109, 202 N. W. 535, 208 N. W. 318 (1925, 1926) 
(obiter) ; Gilliam v. McLemore, 141 Miss. 253, 106 So. 99, 43 A. L. R. 79 (1925); 
Jordan v. Laverty, 53 N. J. L. 15, 20 Atl. 832 (1890); Trimble v. Strother, 25 
Ohio St. 378 (1874); Waggoner v. Herring-Showers Lumber Co., 120 Tex. 605, 
40S. W. (2d) 1 (1931). 

“Gilbert v. Sanderson, 56 Iowa 349, 9 N. W. 293, 41 Am. Rep. 103 (1881) ; 
Collentine v. Johnson, 203 Iowa 109, 202 N. W. 535, 208 N. W. 318 (1925, 1926) ; 
Gilliam v. McLemore, 141 Miss. 253, 106 So. 99, 43 A. L. R. 79 (1925); Jordan 
v. Laverty, 53 N. J. L. 15, 20 Atl. 832 (1890) ; Trimble v. Strother, 25 Ohio 
St. 378 (1874); Waggoner v. Herring-Showers Lumber Co., 120 Tex. 605, 40 
S. W, (2d) 1 (1931). 

“Gilbert v. Sanderson, 56 Iowa 349, 9 N. W. 293, 41 Am. Rep. 103 (1881); 
Collentine v. Johnson, 203 Iowa 109, 202 N. W. 535, 208 N. W. 318 (1925, 1926); 
Gilliam v. McLemore, 141 Miss. 253, 106 So. 99, 43 A. L. R. 79 (1925); Jordan 
v. Laverty, 53 N. J. L. 15, 20 Atl. 832 (1890) ; Trimble v. Strother, 25 Ohio 
aay Waggoner v. Herring-Showers Lumber Co., 120 Tex. 605, 40 S. W. 

1931 
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to C which is secured by mortgage ;®° or in which a change takes place 
in a business and the incoming owner, the partner who remains and 
the like, promises to the other partner to pay part or all of the debts 
which were theretofore incurred in the business.® 

As has already been said,®* some of the courts which take the 
time of making the contract as the time after which A and B cannot 
affect C’s right by mutual agreement, do so on the theory that C’s 
assent will be presumed if the contract is beneficial to him. Some 
of the cases in which C’s knowledge is taken as the test for determ- 
ining whether 4 and B can modify the contract by mutual agree- 
ment also suggest that C’s assent as well as his knowledge is mate- 
rial.5* If C has assented in advance,®® as where C lent money to B, 
secured by a trust deed, under a contract which provided that, if B 
sold the property, he would require the grantee to assume and to 
promise to pay the debt,®° 4 and B cannot modify the contract after 
they have entered into it. 

Where C does not assent in advance, many courts have held that 
A and B can modify the contract by mutual agreement up to the 
time that C assents to the contract.* This rule has been applied to 





™ Gilbert v. Sanderson, 56 Iowa 349, 9 N. W. 293, 41 Am. Rep. 103 (1881); 
Collentine v. Johnson, 203 Iowa 109, 202 N. W. 535, 208 N. W. 318 (1925, 1926); 
Gilliam v. McLemore, 141 Miss. 253, 106 So. 99, 43 A. L. R. 79 (1925). 

™ Jordan v. Laverty, 53 N. J. L. 15, 20 Atl. 832 (1890); Trimble v. Strother, 
25 Ohio St. 378 (1874) ; Waggoner v. Herring-Showers Lumber Co., 120 Tex. 605, 
40 S. W. (2d) 1 (1931). 

"See notes 48 to 51. See also Bassett v. Hughes, 43 Wis. 319 (1887). 

™ Gilbert v. Sanderson, 56 Iowa 349, 9 N. W. 293, 41 Am. Rep. 103 (1881). 

” Pullen v. Carpenter (Tex. Civ. App.) 83 S. W. (2d) 384 (1935). 

* Pullen v. Carpenter (Tex. Civ. App.) 83 S. W. (2d) 384 (1935) (By making 
this contract with B, C also furnished consideration for the contract between 
A and B. See note 35). 

“ Commercial National Bank v. Kirkwood, 172 Ill. 563, 50 N. E. 219 (1898) 
reversing 68 Ill. App. 116 (obiter); Davis v. Calloway, 30 Ind. 112, 95 Am. Dec. 
671 (1868); Durham v. Bischof, 47 Ind. 211 (1874); Talburt v. Berkshire Life 
Ins. Co., 80 Ind. 434 (1881) ; Thompson v. Parker, 83 Ind. 96 (1882); Carnahan 
v. Tousey, 93 Ind. 561 (1883) (obiter) ; Berkshire Life Ins. Co. v. Hutchings, 100 
Ind. 496 (1884); Romaine v. Judson, 128 Ind. 403, 26 N. E. 563 (1891) (also 
a question of mistakes in expression; and of fraud) ; Seiffert & Wise Lumber Co. 
v. Hartwell, 94 Iowa 576, 63 N. W. 333 (1895) (obiter); Hannan v. Murphy, 198 
Iowa 827, 200 N. W. 418 (1924) (Problem of breach also involved.) ; Richardson 
v. Short, 201 Iowa 561, 202 N. W. 836, 207 N. W. 610 (1925, 1926) (obiter); 
American Savings Bank Co. v. Borcherding, 201 Iowa 765, 208 N. W. 518 (1926) 
(Assumption clause in contract omitted from deed; C cannot have reformation.) ; 
Jones v. Higgins, 80 Ky. 409, (1882) (A and B claimed a mistake in expression.) ; 
Dodge’s Adm’r v. Mons, 82 Ky. 441 (1884) (obiter); Hodges v. Southern Build- 
ing & Loan Ass’n, 166 Miss. 677, 148 So. 223 (1933); Flagg v. Munger, 9 N. Y. 
483 (1854) (material deficiency in area; adjustment of consideration by mutual 

ent between vendor and purchaser); Peoples Bank & Trust Co. v. Weid- 
inger, 73 N. J. L. 433, 64 Atl. 179 (1907); Brewer v. Maurer, 39 Ohio 543, 4 
Am. Rep. 436 (1883); Community Discount & Mortgage Co. v. Joseph 117 Ohio 
St. 127, 157 N. E. 380 (1927); Blake v. Atlantic National Bank, 33 R. I. 464, 82 
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cases in which C has a claim against B and B makes a contract with 
A in order to satisfy C’s claim against B by means of A’s perform- 
ance ;*? as where B owes to C a debt which is secured by a mort- 
gage on certain property, and B conveys such property to A or agrees 
to convey it, in consideration of which A promises to pay to C the 
debt which B owes to C ;** or B owes to C a debt which is not se- 





Atl 225, 39 L. R. A. (N. S.) 874 (1912); First Carolinas Joint Stock Land Bank 
of Columbia v. Du Bose, 186 S. E. 514 (S. C. 1936); Morrison v. Barry, 10 Tex. 
Civ. App. 22, 30 S. W. 376 (1895) (A defaulted; B terminated contract rightfully; 
thus discharging A’s duty to C, since C had not accepted A’s promise.) ; Huffman 
y. Western Mortgage Co., 13 Tex. Civ. App. 169, 36 S. W. 306 (1896). 

If, before C accepts, B brings an action against A to recover the fund which 
B has paid to A under a contract by A to pay C, C cannot be made a party to 
the action in order to set up a claim to such fund, since he has no lien thereon: 
Spaulding Adm’r v. ng 80 Ky 55, 44 Am. Dec. 463 (1882). 

If, before C accepts, X , @ creditor of B, attaches the fund in the hands of 
A, X has priority over C: Commercial National Bank v. Kirkwood, 172 Ill. 563, 
50 N. E. 219 (1898) reversing 68 Ill. App. 116 (1896). Contra, where X, who held 
a defective mortgage upon the realty, brought suit to compel A, the grantee, to 
pay him instead of C: Watkins v. Reynolds, 123 N. Y. 211, 25 N. E. 322 (1890). 

“Commercial National Bank v. Kirkwood, 172 Ill. 563, 50 N. E. 219 (1898) . 
reversing 68 Ill. App. 116; Davis v. Calloway, 30 Ind. 112, 95 Am. Dec. 671 
(1868) ; Durham v. Bischof, 47 Ind. 211 (1874) ; Talburt v. Berkshire Life Ins. Co., 
80 Ind. 434 (1881); Thompson v. Parker, 83 Ind. 96 (1882); Carnahan v. 
Tousey, 93 Ind. 561 (1883) (obiter); Berkshire Life Ins. Co. v. Hutchings, 100 
Ind. 496 (1884); Seiffert & Wiese Lumber Co. v. Hartwell, 94 Iowa 576, 63 
N. W. 333 (1895) (obiter); Hannon v. Murphy, 198 Iowa 827, 200 N. W. 418 
(1924) (breach by vendor as basis of new contract); Richardson v. Short, 201 
Iowa 561, 202 N. W. 836, 207 N. W. 610, (1925, 1926) (obiter); American Sav- 
ings Bank v. Borcherding, 201 Iowa 765, 208 N. W. 518 (1926) (Assumption clause 
in contract; omitted from deed; C cannot have reformation); Jones v. Higgins, 
80 Ky. 409 (1882) (A and B claimed a mistake in expression.) ; Hodges v. 
Southern Building & Loan Ass’n., 166 Miss. 677, 148 So. 223 (1933); Peoples 
Bank & Trust Co. v. Weidinger, 73 N. J. L. 433, 64 Atl 179 (1907); Flagg v. 
Munger, 9 N. Y. 483 (1854) (material deficiency in area; adjustment of consider- 
ation by mutual! agreement between vendor and purchaser) ; Brewer v. Maurer, 39 
Ohio 543, 43 Am. Rep. 436 (1883); Community Discount & Mortgage Co. v. 
Joseph, 117 Ohio St. 127, 157 N. E. 380 (1927); Blake v. Atlantic National Bank, 
33 R. I. 464, 82 Atl. 225, 39 L. R. A. (N. S.) 874 (1912); First Carolinas Joint 
Stock Land Bank of Columbia v. Du Bose, 186 S. E. 514 (S. C. 1936) ; Morrison 
v. Barry, 10 Tex. Civ. App. 22, 30 S. W. 376 (1895) (A defaulted; B terminated 
contract rightfully; thus discharging A’s duty to'C, since C had not accepted A’s 
ne -_— v. Western Mortgage Co., 13 Tex. Civ. App. 169, 36 S. W. 

1896). 

“Talburt v. Berkshire Life Ins. Co., 80 Ind. 434 (1881); Thompson v. 
Parker, 83 Ind. 96 (1882); Carnahan v. Tousey, 93 Ind. 561 (1883) (obiter) ; 
Berkshire Life Ins Co. v. Hutchings, 100 Ind. 496 (1884) ; Seiffert & Wiese Lumber 
Co. v. Hartwell, 94 Iowa 576, 63 N. W. 333 (1895) (obiter) ; Hannon v. Murphy, 
198 Iowa 827, 200 N. W. 418 (1924) (Vendor did not put second mortgage on 
realty as required by contract; purchaser assigned contract to X; vendor con- 
veyed to X and took note and mortgage of X for entire purchase price.) ; Rich- 
ardson v. Short, 201 Iowa 561, 202 N. W. 836, 207 N. W. 610 (1925, 1926) 
(obiter); American Savings Bank v. Borcherding, 201 Iowa 765, 208 N. W. 518 
(1926) (Assumption clause in contract; omitted from deed; C cannot have reform- 
ation.); Jones v. Higgins, 80 Ky. 409 (1882) (A and B claimed a mistake in 
expression.) ; Hodges v. Southern Building & Loan Ass’n., 166 Miss. 677, 148 So. 
223 (1933); First Carolinas Joint Stock Land Bank of Columbia v. Du Bose, 
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cured by a mortgage and B makes a contract with A, by which A for 
value promises to pay to C the debt which B owes to C ;* or where, 
on the sale of a business® or the dissolution of a partnership, one 
of the parties promises to pay part or all of the existing debts of 
the business; or where a parent makes a contract for the support 
of his child.* 

It has also been applied where C has no claim against B; and B 
enters into the contract with A in order that C may receive a gratu- 
itous benefit by A’s performance.® 

The fact that A and B may modify the contract by mutual agree- 
ment until C assents to it does not prove that such right ceases 
to exist when C assents. There are, however, many cases in which 
the courts have held that, after C assents to the contract, approves it, 
or accepts it, 4 and B have no power to terminate or modify the 
contract by mutual agreement.® This rule has been applied to cases in 





186 S. E. 514 (S. C. 1936); Flagg v. Munger, 9 N. Y. 483 (1854) (material defi- 
ciency in area; adjustment of consideration by mutual agreement between vendor 
and purchaser) ; Brewer v. Maurer, 39 Ohio 543, 43 Am. Rep. 436 (1883); Com- 
munity Discount & Mortgage Co. v. Joseph, 117 Ohio St. 127, 157 N. E. 380 
(1927); Morrison v. Barry, 10 Tex. Civ. App. 22, 30 S. W. 376 (1895) (A de- 
faulted; B terminated contract rightfully; thus discharging A’s duty to C, since 
C had not accepted A’s promise); Huffman v. Western Mortgage Co., 13 Tex. 
Civ. App. 169, 36 S. W. 306 (1896). 

“ Commercial National Bank v. Kirkwood, 172 Ill. 563, 50 N. E. 219 (1898) 
reversing 68 Ill. App. 116; Davis v. Calloway, 30 Ind. 112, 95 Am. Dec. 671 
(1868). 

“Durham v. Bischof, 47 Ind. 211 (1874); Romaine v. Judson, 128 Ind. 403, 
26 N. E. 563 (1891) (also a question of mistake in expression; and of fraud). 

“Blake v. Atlantic National Bank, 33 R. I. 464, 82 Atl. 225, 39 L. R.A 
(N. S.) 874 (1912). 

* See Brill v. Brill, 282 Pa. 276, 127 Atl. 840 (1925) (where B assumed power 
to discharge A as natural guardian of C, and not as the promisee) ; Peoples Bank 
& Trust Co. v. Weidinger, 73 N. J. L. 433, 64 Atl. 179 (1907) (holding that B is 
not bound to pay until A performs covenant to support child). 

* Peoples Bank & Trust Co. v. Weidinger, 73 N. J. L. 433, 64 Atl. 179 (1907); 
Townsend v. Rockham, 143 N. Y. 516, 38 N. E. 731 (1894) (family settlement; 
possibly C would never have acquired a right under the contract, since he had 
no legal claim against B). 

* Betts v. Drew, 3 Fed. Cas. No. 1372 (1879); Huckabee v. May, 14 Ala. 
263 (1848) (obiter) ; Farrell v. Anderson-Dulin-Varnell Co., 211 Ala. 238, 100 So. 
205 (1924); Davis v. Calloway, 30 Ind. 112, 95 Am. Dec. 671 (1868) (obiter); 
Richardson v. Short, 201 Iowa 561, 202 N. W. 836, 207 N. W. 610 (1925, 1926) 
(obiter) ; Dodge’s Adm’r v. Mons, 82 Ky. 441 (1884); Gibson v. Hambleton, 52 
Neb. 601, 72 N. W. 1033 (1897); Watkins v. Reynolds, 123 N. Y. 211, 25 N. E. 
322 (1890) (obiter) ; New York Life Ins. Co. v. Aitkin, 125 N. VY. 660, 26 N. E. 
732 (1891) ; First Carolinas Joint Stock Land Bank v. Page, 206 N. C. 18, 173 S. E. 
312 (1934) (obiter); Bolich v. Prudential Ins. Co. of America, 206 N. C. 144, 
173 S. E. 320 (1934) (obiter); Hill v. Hoeldtke, 104 Tex. 594, 142 S. W. 871, 40 
L. R. A. (N. S.) 672 (1912) aff'g Hoeldtke v. Horstman, 61 Tex. Civ. App. 148, 
128 S. W. 642 (1910); Pacific American Gasoline Co. of Texas v. Miller, (Tex. 
Civ. App.) 76 S. W. (2d) 833 (1934); Weatherford v. National Life Ins. Co. 
(Tex. Civ. App.) 94S. W. (2d) 250 (1936) (C brought suit against A before A 
and B attempted to end the contract) ; Thacker v. Hubard, 132 Va. 33, 110 S. E. 
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which C has a claim against B,”° as to cases in which B owes to C 
a debt which is secured by mortgage, and B conveys or makes a con- 
tract to convey to A, in consideration of which A promises to pay 
to C the debt which B owes to C ;™ or to cases in which B owes to C 
a debt which is not secured by mortgage, and B makes a contract 
with A by which A promises to pay to C the debt which B owes 
to C;™ or to cases in which a business or an interest therein is sold 
under a contract by which one of the parties promises to pay the 
debts which have been incurred in the business.”* 

The rule has been applied to cases in which C has no claim 
against B,"* as in family settlement cases.” 





263, 21 L. R. A. (N. S.) 423 (1922); Waddell v. Roanoke Mut. Bldg. & Loan 
Assn., 165 Va. 229, 181 S. E. 288, 100 A. L. R. 906 (1935) (obiter); Moore v. 
Baash, 109 Wash. 568, 187 Pac. 388 (1920); Putney v. Farnham, 27 Wis. 187, 
9 Am. Rep. 459 (1870); Bassett v. Hughes, 43 Wis. 319 (1887) (Acceptance 
assumed from C’s knowledge of contract). 

These cases, in turn, do not prove that A and B have the right before C 
assents. 

"Betts v. Drew, 3 Fed. Cas. No. 1372 (1879); Huckabee v. May, 14 Ala. 
263 (1848) (obiter); Farrell v. Anderson-Dulin-Varnell Co., 211 Ala. 238, 100 
So. 205 (1924) ; Dodge’s Adm’r v. Mons, 82 Ky. 441 (1884); Gibson v. Hamble- 
ton, 52 Neb. 601, 72 N. W. 1033 (1897); New York Life Ins. Co. v. Aitkin, 125 
N. Y. 660, 26 N. E. 732 (1891); First Carolinas Joint Stock Land Bank v. Page, 
206 N. C. 18, 173 S. E. 312 (1934) (obiter); Bolich v. Prudential Ins. Co. of 
America, 206 N. C. 144, 173 S. E. 320 (1934) (obiter); Hill v. Hoeldtke, 104 
Tex. 594, 142 S. W. 871, 40 L. R. A. (N. S.) 672 (1912) aff’g Hoeldtke v. Horst- 
man, 61 Tex. Civ. App. 148, 128 S. W. 642 (1910) ; Pacific American Gasoline Co. 
of Texas v. Miller, (Tex. Civ. App.) 76 S. W. (2d) 833 (1934); Thacker v. Hub- 
ard, 132 Va. 33, 110 S. E. 263, 21 L. R. A. (N. S.) 423 (1922); Waddell v. 
Roanoke Mut. Bldg. & Loan Assn., 165 Va. 229, 181 S. E.:288, 100 A. L. R. 906 
(1935) (obiter); Moore v. Baasch, 109 Wash. 568, 187 Pac. 388 (1920); Putney 
v. Farnham, 27 Wis. 187, 9 Am. Rep. 459 (1870); Bassett v. Hughes, 43 Wis. 319 
(1887). 

"Betts v. Drew, 3 Fed. Cas. No. 1372 (1879); Richardson v. Short, 201 
Towa 561, 202 N. W. 836, 207 N. W. 610 (1925, 1926) (obiter) ; Dodge’s Adm’r v. 
Mons, 82 Ky. 441 (1884) (A promised to pay a mortgage debt, a judgment lien and 
other debts.); Gibson v. Hambleton, 52 Neb. 601, 72 N. W. 1033 (1897); 
Watkins v. Reynolds, 123 N. Y. 211, 25 N. E. 322 (1890) (obiter); New York 
Life Ins. Co. v. Aitkin, 125 N. Y. 660, 26 N. E. 732 (1891); Bolich v. Prudential 
Ins. Co. of America, 206 N. C. 144, 173 S. E. 320 (1934) (obiter) ; Pacific Amer- 
ican Gasoline Co. of Texas v. Miller (Tex. Civ. App.) 76 S. W. (2d) 833 (1934); 
Weatherford v. National Life Ins. Co. (Tex. Civ. App.) 94 S. W. (2d) 250 (1936) 
(attempted rescission after suit by C); Thacker v. Hubard, 132 Va. 33, 110 S. E. 
263, 21 L. R. A. (N. S.) 423 (1922); Waddell v. Roanoke Mut. Bldg. & Loan 
Assn., 165 Va. 229, 181 S. E. 288, 100 A. L. R. 906 (1935) (obiter); First Caro- 
linas Joint Stock Land Bank v. Page, 206 N. C. 18, 173 S. E. 312 (1934) (obiter) ; 
Bassett v. Hughes, 43 Wis. 319 (1887); Putney v. Farnham, 27 Wis. 187, 9 Am. 
Rep. 459 (1870). 

"Huckabee v. May, 14 Ala. 263 (1848); Farrell v. Anderson-Dulin-Varnell 
Co., 211 Ala. 238, 100 So. 205 (1924) ; Hill v. Hoeldtke, 104 Tex. 594, 142 S. W. 
871, 40 L. R. A. (N. S.) 672 (1912) aff’g Hoeldtke v. Horstman, 61 Tex. Civ. App. 
148, 128 S. W. 642 (1910) (Debt secured by vendor’s lien). 

"Moore v. Baasch, 109 Wash. 568, 187 Pac. 388 (1920). 

“Etscheid v. Baker, 112 Wis. 129, 88 N. W. 52 (1901). 
“Etscheid v. Baker, 112 Wis. 129, 88 N. W. 52 (1901). 
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When we add together the cases which hold that A and B can 
terminate or modify the contract up to the time at which C assents 
to the contract, and the cases which hold that A and B cannot modify 
or terminate the contract after C assents to it, it seems that the great 
weight of authority regards C’s assent as the vital thing which determ- 
ines the power of A and B to terminate or to modify the contract. 

This apparent weight of authority seems to disintegrate some- 
what when we consider the question of what constitutes assent or 
acceptance. It is said, in some cases, that assent by C will be pre- 
sumed as soon as A and B have entered into the contract”® if it is 
beneficial to C. Acceptance has been said to be a purely mental 
determination to take advantage of the contract, but it is added that 
notice is necessary and that C’s bringing action against A is a very 
effective notice.” On the other hand it has been assumed that C may 
accept without giving notice to 4. 

In some cases it is not made clear how C accepts.” In other 
cases C’s acceptance of a payment of interest or of part of the prin- 
cipal from A has been held to be acceptance.®® C’s bringing action 
against A in another state is an adoption and acceptance.** 

Other states hold that demanding** or receiving** payment is not 
acceptance. 

In a few cases the courts have held that A and B can modify 
the contract by mutual agreement up to the time that C has changed 





"See notes 48 to 51. 

™ Carnahan v. Tousey, 93 Ind. 561 (1883) (Apparently the court is trying 
to explain how the beginning of the action can fix C’s right. No question of 
modification by A and B was involved. It was held that C need not plead his 
acceptance). 

™ Hill v. Hoeldtke, 104 Texas 594, 142 S.E. 871, 40 L-.R.A. (NS.) 672 (1912). 
aff'g Hoeldtke v. Horstman, 61 Tex. Civ. App. 148, 128 S. W. 642 (1910) (A and 
B agreed to terminate contract.). 

” Pacific American Gasoline Co. of Texas v. Miller (Tex. Civ. App.) 76 S. W. 
(2d) 833 (1934). 

” Betts v. Drew, 3 Fed. Cas. No. 1372 (1879); McGown v. Nicks, 171 Ark. 
260, 284, S. W. 739, 47 A. L. R. 332 (1926) (Extension of time was held to be 
a change of position.) ; Weatherford v. National Life Ins. Co. (Tex. Civ. App.) 
94 S. W. (2d) 250 (1936) (C had also brought suit before A and B tried to term- 
inate the contract. The court held that C accepted by receiving interest from 
A.); Thacker v. Hubard, 132 Va. 33, 110 S. E. 263, 21 A. L. R. 423 (1922) (also 
an extension of time: C’s right based on subrogation); Bassett v. Hughes, 43 
Wis. 319 (1877) (Probably C had assented before the payment was made. Wis- 
consin finally held that A and B never had power to terminate or modify the 
contract by mutual agreement. See notes 36 et seq.). 

™ New York Life Ins. Co. v. Aitkin, 125 N. Y. 660, 26 N. E. 732 (1891). 

™ Wood v. Moriarty, 16 R. I. 201, 14 Atl. 855 (1888). 

* First Carolinas Joint Stock Land Bank of Columbia v. Du Bose, 186 S. E. 
514 (S. C. 1936). 
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his position in reliance on the contract.** This principle has been ap- 
plied in a case in which C had a claim against B, and B entered into 
the contract with A in order that C’s claim might be satisfied by 
A’s performance.*® 

After C has changed his position in reliance on the contract, 
A and B cannot modify or terminate the contract by mutual agree- 
met so as to prejudice C’s rights without C’s consent.** This rule has 
been applied to cases in which C has a claim against B and the con- 
tract between A and B is entered into in order to satisfy C’s claim ;°* 
as where B owed to C a debt which was secured by a mortgage,*® 
or a debt which was not secured by a mortgage.®® If C has changed his 
position before A and B enter into their contract, it seems that A and 
B cannot then rescind. * 

It has been held that A and B may modify or terminate their 
contract by mutual agreement up to the time that C changes his 
position materially in reliance upon their contract or brings suit 
against 4.** 





“John F. Clark & Co. v. Nelson, 216 Ala. 199, 112 So. 819, 53 A. L. R. 
173 (1927). (A set up fraud by B; fraud found to be immaterial); Wood v. 
Moriarty, 16 R. I. 201, 14 Atl. 855 (1888). 

“John F. Clark & Co. v. Nelson, 216 Ala. 199, 112 So. 819, 53 A. L. R. 173 
(1927); Wood v. Moriarty, 16 R. I. 201, 14 Atl. 855 (1888). 

“McGown v. Nicks, 171 Ark. 260, 284 S. W. 739, 47 A. L. R. 332 (1926) 
(C gave extension of time to A); Keller v. Parish, 196 N. C. 733, 147 S. E. 9 
(1929) (C sold to X); Clark v. Fisk, 9 Utah 94, 33 Pac. 248 (1894) (C sold to 


x). 

Courts which apply this rule might, if the problem arose, hold that the right 
of A and B to modify or to terminate the contract ended at some earlier stage 
of the transaction. 

" McGown v. Nicks, 171 Ark. 260, 284 S. W. 739, 47 A. L. R. 332 (1926). 
Keller v. Parrish, 196 N. C. 733, 147 S. E. 9 (1929); Clark v. Fisk, 9 Utah 94, 
33 Pac. 248 (1894). 

™ McGown v. Nicks, 171 Ark. 260, 284 S. W. 739, 47 A. L. R. 332 (1926); 
Keller v. Parrish, 196 N. C. 733, 147 S. E. 9 (1929); Clark v. Fisk, 9 Utah 94, 
33 Pac. 248 (1894). 

“ McGown v. Nicks, 171 Ark. 260, 284 S. W. 739, 47 A. L. R. 332 (1936). 

"Cobb v. Heron, 180 Ill. 49, 54 N. E. 189 (1899) af’g Cobb v. Heron, 78 IIl. 
App. 654 (1898) (In this case lessee-1 assigned to lessee-2. Lessor drew on lessee-2 
fn favor of creditor-1, payable out of the rents. Lessee-2 accepted. Creditor-1 
then assigned to creditor-2 the notes of the lessor and the orders which had been 
accepted by lessee-2. Lessee-2 then assigned to lessee-3 in consideration in part 
of the promise of lessee-3 to pay the notes by paying such orders. Lessee-3 then 
learned of the assignment to creditor-2. Creditor-1 then attempted to discharge 
lessee-3. The court held that creditor-1 could not release or discharge lessee-3, 
saying “If there be any law (and we have been cited to none) to support a prop- 
osition so unsound in law and so opposed to sound morals [namely, that lessee-3 
might pay creditor-1 and be protected by a release given by creditor-1.] we do 
not know it.” (From opinion of Appellate Court). The court did not, except by 
inference, regard C’s change of position as important). 

"Morstain v. Kircher, 190 Minn. 78, 250 N. W. 727 (1933) (The court 
cited and followed §§$142 and 143 of the Restatement. The fact that C accepted 
interest from A was not held to amount to a material change of position.). 
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If C has brought action against A upon A’s promise to B to pay 
C, A and B cannot thereafter terminate or modify their contract 
so as to affect the rights of C.® 

If A has performed for C’s benefit, and B has taken possession 
of A’s performance, A and B cannot terminate or modify their con- 
tract by B’s returning the performance to A, so as to affect C's 
rights.*° 


VI. 


A number of the cases which are cited from time to time upon 
the question of the power of A and B to terminate the contract 
by mutual agreement so as to affect the rights of C do not bear 
upon the question.** In some cases A has not made a contract with 
B; but B has placed money in A’s hands under instructions to pay 
C. Since no contract exists, B may modify his instructions at any 





In Emkee v. Ashton, 139 Minn. 443, 166 N. W. 1079 (1918) (the fact that 
C had no claim against B was held to make it much easier for A and B to term- 
inate the contract by mutual agreement; possibly because of B’s breach). 

* Carnahan v. Tousey, 93 Ind. 561 (1883) (bringing action held to be sufficient 
notice of acceptance.) ; Gifford v. Corrigan, 117 N. Y. 257, 22. N. E. 756, 15 Am. 
St. Rep. 508, 6 L. R. A. 610 (1889). (A had assumed B’s debt to C, secured bya 
mortgage on realty conveyed to A. The court did not decide whether A and B 
could rescind by mutual agreement after the contract was made and before C 
assented but it held that, after C assented, A and B could not rescind by mutual 
agreement, since “there is no especial magic in a lawsuit.”) ; Whiting v. Gearty, 
14 Hun 498 (1878) (assumption of mortgage debt; bringing action treated as 
acceptance of the promise); Weatherford v. National Life Ins. Co., (Tex. Civ. 
App.) 94 S. W. (2d) 250 (1936) (C had also accepted interest from A after A a& 
sumed mortgage debt held by C); Bringing action in another state was held to be 
sufficient acceptance in New York Life Ins. Co. v. Aitkin, 125 N. Y. 660, 26 N. E. 
732 (1891). 

In Butterfield v. Hartshorn, 7 N. H. 345 (1834), it was said that bringing 
action without change of position was not enough. A had promised to pay B's 
debt to C which was apparently secured by a lien on land conveyed by B to A. 

* Thomas v. Atkinson, 94 S. C. 125, 77 S. E. 722 (1912) (C, agent of the X 
Insurance Company, asked B to take insurance, B refused. A, the agent of the 
Y Insurance Company, induced B to take insurance under a contract, one term 
of which provided that A should pay his commissions to C. B took the insurance 
and paid the full premium. A then sent to B checks for C. After a quarrel between B 
and C, B returned the checks to A. The court held that the title to the checks 
passed to C when they were delivered to B and that C could hold B). 

“No attempt has been made to discuss the following problems exhaustively; 
but only to note that many of these cases do not depend upon the power of A and 
B to terminate or to modify the contract by mutual agreement. 
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time before A has paid C.® Apparently A’s consent would not be 
necessary. 

In some cases C has rejected the contract between A and B. Such 
refusal ends C’s rights.®* C’s rejection may be express words” or by 
conduct which is inconsistent with acceptance.** 

A may not have made any promise to render performance to C.* 
There may be no consideration between A and B; and, for that 
reason, neither B nor C can enforce the promise. The contract 
between A and B may have been induced by a mistake for which A 
could have relief against B, and for which he may ordinarily have 
relief against C.1° In some cases B is willing to modify or set 
aside the contract with A for such mistake ; and the effect of mistake, 
and the power of A and B to set aside the contract by mutual agree- 
ment, are involved together.’°? If A is induced to enter into the con- 





“Kelly v. Roberts, 40 N. Y. 432, (1869); Erb v. Banco di Napoli, 243 N. Y. 
45, 152 N. E. 460 (1926). 

See also, Winkley, v. Foye, 33 N. H. 171, 66 Am. Dec. 751 (1856) and Comley 
v. Dazian, 114 N. Y. 161, 21 N. E. 135 (1889) (probably no contract to render 
performance to C; at any rate A and B can terminate before C accepts or changes 
position) . 

“Wellman v. Knapp, 126 Kan. 473, 268 Pac. 817 (1928); Freedman v. Rat- 
cliff, 183 La. 1, 162 So. 783 (1935) ; Winkley v. Foye, 33 N. H. 171, 66 Am. Dec. 
751 (1856) ; Continental Ins. Co. v. Ferro, 109 N. J. Eq. 374, 157 Atl. 558 (1931). 

"Wellman v. Knapp, 126 Kan. 473, 268 Pac. 817 (1928). 

“Freedman v. Ratcliff, 183 La. 1, 162 So. 783 (1935) (By suing on coven- 
ant by B not to convey) ; Commercial Loan & Trust Co. v. Reed Automobile Co., 
(Tex. Civ. App.) 75 S. W. (2d) 144 (1934) (C brought action against B and 
brought garnishment proceedings against X with whom A had deposited the 
purchase price. This was held to prevent C from enforcing the contract against 
A personally) . 

"Chung Kee v. Davidson, 73 Cal. 522, 15 Pac. 100 (1887) (A was really 
a mortgagee); Punta Gorda Bank v. State Bank of Fort Meade, 52 Fla. 399, 
42 So. 846 (1906); Johnson v. Central Trust Co., 159 Ind. 605, 65 N. E. 1028 
(1903); Coen v. Scott County Savings Bank, 205 Iowa 483, 218 N. W. 325 
(1928); Beattie Mfg. Co. v. Clark, 208 Mo. 89, 106 S. W. 29 (1907); Knicker- 
bocker Life Ins. Co. v. Nelson, 78 N. Y. 137 (1879). 

™ Eastman Land & Investment Co. v. Long Bell Lumber Co. 30 Okla. 555, 
120 Pac. 276 (1911). 

™ Bull v. Titsworth, 29 N. J. Eq. 73 (1878); Green v. Stone, 54 N. J. 
Eq. 387, 34 Atl. 1099, 55 Am. St. Rep. 577 (1896) (A fails to prove mistake) ; 
In re Smather’s Will, 153 Misc. 132, 274 N. Y. S. 717 (1934); Heath v. Coreth, 
ll Tex. Civ. App. 91, 32 S. W. 56 (1895). 

™Drury v. Hayden, 111 U. S. 223, 4 Sup. Ct. 405, 28 L. ed. 408. (1884) 
(reversing Hayden v. Snow, 3 Fed. 782, 14 Fed. 70, 9 Biss. 511 (1880)); Romaine 
v. Judson, 128 Ind. 403, 26 N. E. 563, (1891) (mistake and fraud alleged) ; Jones 
v. Higgins, 80 Ky. 409 (1882); Howell v. Baker, 106 N. J. Eq. 434, 151 Atl. 117 
(1930) (A cannot set up unilateral mistake against B after foreclosure.) ; Page 
v. Hinchee, 174 Okl. 537, 51 P. (2d) 487 (1935) (A and B may rescind for mistake 
even after C sues, as long as C has not changed his position.) ; see Starbird v. 
Cranston, 24 Colo. 20, 48 Pac. 652 (1897) where A did not plead mistake; and only 

question of termination of contract by mutual agreement between A and B 
was involved. 
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tract by B’s fraud, A may set up such fraud as a defense against 
C ;*°8 or B may consent to discharge A rather than to contest the 
question of fraud. In the latter case the effect of fraud and the effect 
of the discharge of contract by mutual consent are involved to- 
gether.’ If C, by his fraud, has induced A to make the promise 
t> pay C, A may set this fraud up as a defense.? 

If the contract between A and B is executory on both sides, and 
B has failed to perform the contract to such a degree that A could 
treat the contract as discharged against B, he may also treat it as 
discharged against C.1°* In cases like this, A’s right to treat the con- 
tract as discharged because of B’s breach is so clear, in most states, 
that the question of the power of A and B to terminate the contract 
by mutual agreement is of little or no importance. 

A number of the cases involve the right of B as against 4, 
including B’s right to bring an action against A for A’s failure to pay 
C.108 


If A has failed to pay C in accordance with his contract and B 
brings action against A for such breach, recovers judgment for the 





* Bolich v. Prudential Ins. Co. of America, 206 N. C. 144, 173 S. E. 320 
(1934). If A delays rescission for an unreasonable time and C sues, A cannot set up 
fraud: Morgan v. Virginia Joint Land Bank, 41 Ohio App. 558, 180 N. E. 202 
(1931). If A does not avoid the contract for B’s fraud, but ratifies the contract, 
as in Dickson v. Day, (Tex. Civ. App.), 275 S. W. 307 (1925); or recovers dam- 
ages from B for the fraud, as in Pearsall v. Townsend, 7 Cal. App. (2d) 162, 
45 P. (2d) 824 (1935) (rehearing denied by Court of Appeals and by Supreme 
Court), C may enforce the contract against A. 

™ Clark v. Nelson, 216 Ala. 199, 112 So. 819, 53 A. L. R. 173 (1927) (fraud 
said to be immaterial; rescission by mutual agreement before C’s kn 
of contract and change of position permitted) ; Romaine v. Judson, 128 Ind. 403, 
26 N. E. 563, (1891). 

* Leibinger & Oehm Brewing Co. v. Ernst, 89 Hun 156, 35 N. Y. S. 47 
(1895) ; 

** Hannon v. Murphy, 198 Iowa 827, 200 N. W. 418 (1924) (Breach by 
vendor as basis of new contract with sub-purchaser; spoken of as novation.); 
Freedman v. Ratcliff, 183 La. 1, 162 So. 783 (1935) (also C rejected the contract); 
Emkee v. Ashton, 139 Minn. 443, 166 N. W. 1079 (1918) (C had no claim against 
B; A and B rescind; A reconveys to B; C sues B to have declaration that C has 
a lien on the land; relief denied.) ; Flagg v. Munger, 9 N. Y. 483 (1854) (Mate- 
rial deficiency in area; adjustment of consideration by mutual agreement between 
vendor and purchaser) ; First Carolinas Joint Stock Land Co. v. Page, 206 N. C. 
18, 173 S. E. 312 (1934) ; Osborne v. Cabell, 77 Va. 462 (1883); See also 
Bank & Trust Co. v. Weidinger, 73 N. J. L. 433, 64 Atl. 179 (1907) (holding that 
B is not liable to pay until A has performed covenant to support child). 

* Peterson v. Herington, 169 Minn. 65, 210 N. W. 617 (1926); Cole v. Cole, 
110 N. Y. 630, 17 N. E. 682 (1888) (effect of B’s release of A) ; Weiler v. Krauth, 
60 N. D. 244, 233 N. W. 898 (1930) ; Sanderson v. Turner, 73 Okl. 105, 174 Pac. 
763 (1918). 

% That B cannot recover from A before B pays C. White v. Upton, 255 Ky. 
562, 74 S. W. (2d) 924 (1934). 
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amount and coliects the judgment, C cannot enforce A’s promise to 
pay €.10° 

Some of the cases present questions as to the effect of an 
express condition,’?® or of a provision in the contract for subsequent 
modification.141 Some of the cases involve the effect of C’s release 
of B,? which is held not to release A,14* and not to discharge the 
mortgage.1!* B’s release of A is held to be a consideration for A’s 
conveyance to B.14® 

The real question may be the right of other grantees from the 
original owner B, who have acquired their interests after B has 
released A in whole or in part.**¢ 

The real question may be whether a transaction between A and 
B, such as reconveyance by A to B,'!8 was intended to affect the 
rights of C. 

In other cases, A and B may have entered into a transaction 
which was intended to modify or to terminate the original con- 
tract and to affect the rights of C, but A may have misled B by 
fraud,“* or A may have so broken the contract that B might treat 
such breach as a discharge,!*° and C may seek to take advantage of 
such facts. 





™ Spalding v. Henshaw, 80 Ky. 55, 44 Am. Rep. 463, 3 Ky. L. R. 557 (1882). 

™ International Trust Co. v. Keefe Mfg. & Investment Co., 40 Colo. 440, 
91 Pac. 915 (1907). 

™ Southwestern Surety Ins. Co. v. Board of Com’rs of Coal County, 77 
Okla. 137, 187 Pac. 467 (1920) ; Cass v. Smith, 146 Tenn. 218, 240 S. W. 778 (1922). 
. — v. Johnson, 96 Ind. 377 (1894); Bentley v. Vanderheyden, 35 N. Y. 
677 (1866). 

™ Ellis v. Johnson, 96 Ind. 377 (1894). 

™ Hartley v. Harrison, 24 N. Y. 170 (1861); Bentley v. Vanderheyden, 35 
N. Y. 677 (1866). 

oo v. Dana, 76 N. H. 483, 84 Atl. 976 (1912) (A’s heirs cannot recover 

) 


™ Judson v. Dada, 79 N. Y. 373 (1880); People’s Savings Bank v. Philpott, 
178 Iowa 481, 159 N. W. 981 (1916) (B “canceled” contract with A); Lepak v. 
Lepak, 172 Wis. 617, 179 N. W. 777 (1920) (quit claim by B to A). At request 
of A, B conveys directly to X; held not meant to discharge A. Shult v. Doyle, 
200 Iowa 1, 201 N. W. 787 (1925). Erasure of A’s name from deed and substitu- 
tion of the name of X, to whom A has sold the land, does not discharge A: 
Richardson v. Short, 201 Iowa 561, 202 N. W. 836, 207 N. W. 610 (1925, 1926). 
Reilly v. Lucraft, 34 Idaho 41, 198 Pac. 674 (1921). 

™See Clinton Bridge Works v. Kingsley, 188 Iowa 218, 175 N. W. 976 
(1920), and Sudlow Valve Mfg. Co. v. Fidelity & Casualty Co. of N. Y., 114 
Kan. 151, 217 Pac. 282 (1923), where the second bond given by public contractor 
was held not to discharge the first bond. 

™ Ingram v. Ingram, 172 Ill. 287, 50 N. E. 198 (1898). 

™ Dodge’s Adm’r v. Mons, 82 Ky. 441 (1884). 

™ Richard v. Reeves, (Ind. App.) 45 N. E. 624 (1896), om rehearing, Richard 
v. Reeves, 22 Ind. App. 648, 47 N. E. 232 (1897). 
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B may attempt to modify the contract with A, not as the ad- 
versary party, but as the natural guardian of C.1*4 

In some of the cases, A and B have not entered into a mutual 
agreement to modify or to terminate the original contract; but 
B may have attempted to affect C’s rights without A’s consent, 
or A may have attempted to affect C’s rights without B’s consent. 

While cases of the foregoing types may throw some light upon 
the power of A and B to modify or to terminate the contract so as 
to affect the rights of C, they are not direct authority upon this 
problem. 


VII. 


Section 749 of the Field Code provided “a contract made ex- 
pressly for the benefit of a third person may be enforced by him at 
any time before the parties thereto rescind it.” This statute has been 
adopted in a number of states.1** It would seem that its chief pur- 
pose was to protect the right of C to enforce the contract rather than 
the right of A and B to modify or terminate the contract by mutual 
agreement ; but both purposes appear in the code as originally drawn 
and as adopted. No distinction is made in the cases in which C has 
a claim against B, and those in which he does not have a claim against 
B. 

Under legislation of this sort, C’s bringing an action has been 
taken as the act which ends the power of A and B to modify or to 
terminate the contract.’*5 It has, however, been said that if “the 
third party has acted on the offer or terms of the contract, the original 
parties to the contract cannot change or modify the provisions with- 
out the consent and agreement of the beneficiary or a third party.”™ 
In a case which was decided under this statute and under a statute 





™ Brill v. Brill, 282 Pa. 276, 127 Atl. 840 (1925). 

The Home v. Selling, 91 Ore. 428, 179 Pac. 261, 21 A. L. R. 403 (1919). 

** Williams v. Naftzger, 103 Cal. 438, 37 Pac. 411 (1894); Collen v. Sooy, 
172 Mich. 214, 137 N. W. 808 (1912); Emmitt v. Brophy, 42 Ohio St. 82 (1884); 
Spann v. Cochran, 63 Tex. 240 (1885); Heidenheimer v. Higginbotham Bartlett 
Co. (Tex. Civ. App.) 53 S. W. (2d) 644 (1932). 

™ California (Civil Code, 1931) §1559; Montana (Revised Codes, 1935) 
$7472; North Dakota (Compiled Laws, 1913) §5841; Oklahoma (Revised Laws, 
1910) §895; South Dakota (Compiled Laws, 1929) §808. 

™5Lundeen Corporation v. Barlow, 120 Cal. App. 391, 7 P. (2d) 1102 (1932) 
(also, rescission for fraud) ; Plott v. Kittelson, 58 N. D. 881, 228 N. W. 217 (1929) 
(A and B terminated contract before C knew of it.); In re Smather’s Will, 153 
Misc. 132, 274 N. Y. S. 717 (1934) (applying California law: assumption clause 
not known to A and not assented to by A; A died; C attempts to enforce a& 
sumption clause against A’s estate; held that C cannot enforce it). 

** Donaldson v. Benight, 105 Okla. 108, 232 Pac. 116, (1924). 
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which required a bond for public contract, it was held that a modi- 
fication entered into by the contractor and the public corporation 
would not be a defense to A, the surety, as against C, the material 
man.!27 This statute has been cited in cases in which the question of 
the power of A and B to modify or to terminate the contract so as to 
affect C’s interests was not involved.!** 

Section 1890 (formerly Section 1884) of the Civil Code of 
Louisiana provides, “A person may also, in his own name, make 
some advantage for a third person the condition or consideration 
of a commutative contract, or onerous donation; and if such third 
person consents to avail himself of the advantage stipulated in his 
favor, the contract cannot be revoked.” This statute makes no 
distinction between the cases in which C, the third person, has a claim 
against B, and the cases in which C does not have a claim against 
B. Under this statute, 4 and B may modify or terminate the con- 
tract at any time before C accepts it ;!2° and after C accepts the con- 
tract, A and B cannot terminate or modify it.1*° 


VIII. 


After life insurance came gradually into use, it seems likely, 
from the scanty amount of authority that we have, that it was rather 
tare at the outset for B, the insured, to take out a policy with A, 
the insurance company, which, by its terms, was payable to C, the 
beneficiary. Either C made the application for the policy and took out 
a policy directly,’** or B took out a policy payable to himself, his 





™ Brioschi-Minuti Co. v. Elson-Williams Construction Co., 41 N. D. 628, 
172 N. W. 239 (1919). 

™ Stanton v. Carnahan, 15 Cal. App. 527, 115 Pac. 339 (1911) (no rescission; 
A in default); State Bank of New Salem v. Schultze, 51 N. D. 66, 199 N. W. 
138 (1924); Shores v. Dakota Montana Oil Co., 61 N. D. 71, 237 N. W. 172, 
4 A. L. R. 1370 (1931); Staver Carriage Co. v. Jones, 32 Okla. 713, 123 Pac. 
148 (1912) ; Smith v. Jos. W. Moon Buggy Co., 66 Okla. 333, 169 Pac. 875 (1917) ; 
Hugo State Bank v. Hugo National Bank, 96 Okla. 135, 220 Pac. 868 (1923). 

™ Mitchell v. Cooley, 5 Rob. (La.) 240 (1843); Citizen’s Bank of Louisiana 
v. Miller, 44 La. Ann. 199, 10 So. 779 (1892) (C rejected the contract) ; Watson 
v. Feibel, 139 La. 375, 71 So. 585 (1916); Amonett v. Montague, 75 Mo. 43 
(1881) (decided under Louisiana law; A had made a contract with B to pay 
B’s debt to C). 

™ Mitchell v. Cooley, 5 Rob. (La.) 240 (1843) (A makes contract to pay 
to minor children of C, a debt which B owes to C); Cucullu v. Walker, 16 La. 
Ann. 198 (1861) (obiter); People’s Bank v. Shreveport Ice & Brewing Co., 142 
La. 802, 77 So. 636 (1918) (A contracted to pay to C, mortgage bonds issued 
by B and held by C.) See J. Denison Smith, Third Party Beneficiaries in Louisi- 
ana: the Stipulation Pour Autrué (1936) 11 Tulane L. Rev., 18, 53 et. seq. 

™ Lord v. Dall, 12 Mass. 115, 7 Am. Dec. 38 (1815). 

















166 WISCONSIN LAW REVIEW [Vob. 12 


B may attempt to modify the contract with A, not as the ad- 
versary party, but as the natural guardian of C.1** 

In some of the cases, A and B have not entered into a mutual 
agreement to modify or to terminate the original contract; but 
B may have attempted to affect C’s rights without A’s consent, 
or A may have attempted to affect C’s rights without B’s consent. 

While cases of the foregoing types may throw some light upon 
the power of A and B to modify or to terminate the contract so as 
to affect the rights of C, they are not direct authority upon this 
problem. 


VII. 


Section 749 of the Field Code provided “a contract made ex- 
pressly for the benefit of a third person may be enforced by him at 
any time before the parties thereto rescind it.” This statute has been 
adopted in a number of states.1** It would seem that its chief pur- 
pose was to protect the right of C to enforce the contract rather than 
the right of A and B to modify or terminate the contract by mutual 
agreement ; but both purposes appear in the code as originally drawn 
and as adopted. No distinction is made in the cases in which C has 
a claim against B, and those in which he does not have a claim against 
B. 

Under legislation of this sort, C’s bringing an action has been 
taken as the act which ends the power of A and B to modify or to 
terminate the contract.’*5 It has, however, been said that if “the 
third party has acted on the offer or terms of the contract, the original 
parties to the contract cannot change or modify the provisions with- 
out the consent and agreement of the beneficiary or a third party.”™ 
In a case which was decided under this statute and under a statute 





™ Brill v. Brill, 282 Pa. 276, 127 Atl. 840 (1925). 

™ The Home v. Selling, 91 Ore. 428, 179 Pac. 261, 21 A. L. R. 403 (1919). 

* Williams v. Naftzger, 103 Cal. 438, 37 Pac. 411 (1894); Collen v. Sooy, 
172 Mich. 214, 137 N. W. 808 (1912); Emmitt v. Brophy, 42 Ohio St. 82 (1884); 
Spann v. Cochran, 63 Tex. 240 (1885); Heidenheimer v. Higginbotham Bartlett 
Co. (Tex. Civ. App.) 53 S. W. (2d) 644 (1932). 

™ California (Civil Code, 1931) §1559; Montana (Revised Codes, 1935) 
$7472; North Dakota (Compiled Laws, 1913) §5841; Oklahoma (Revised Laws, 
1910) §895; South Dakota (Compiled Laws, 1929) §808. 

5 Lundeen Corporation v. Barlow, 120 Cal. App. 391, 7 P. (2d) 1102 (1932) 
(also, rescission for fraud) ; Plott v. Kittelson, 58 N. D. 881, 228 N. W. 217 (1929) 
(A and B terminated contract before C knew of it.); In re Smather’s Will, 153 
Misc. 132, 274 N. Y. S. 717 (1934) (applying California law: assumption clause 
not known to A and not assented to by A; A died; C attempts to enforce a 
sumption clause against A’s estate; held that C cannot enforce it). 

** Donaldson v. Benight, 105 Okla. 108, 232 Pac. 116, (1924). 
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which required a bond for public contract, it was held that a modi- 
fication entered into by the contractor and the public corporation 
would not be a defense to A, the surety, as against C, the material 
man.!*7 This statute has been cited in cases in which the question of 
the power of A and B to modify or to terminate the contract so as to 
affect C’s interests was not involved.'”8 


Section 1890 (formerly Section 1884) of the Civil Code of 
Louisiana provides, “A person may also, in his own name, make 
some advantage for a third person the condition or consideration 
of a commutative contract, or onerous donation; and if such third 
person consents to avail himself of the advantage stipulated in his 
favor, the contract cannot be revoked.” This statute makes no 
distinction between the cases in which C, the third person, has a claim 
against B, and the cases in which C does not have a claim against 
B. Under this statute, 4 and B may modify or terminate the con- 
tract at any time before C accepts it ;1*® and after C accepts the con- 
tract, A and B cannot terminate or modify it.'*° 


VIII. 


After life insurance came gradually into use, it seems likely, 
from the scanty amount of authority that we have, that it was rather 
tare at the outset for B, the insured, to take out a policy with A, 
the insurance company, which, by its terms, was payable to C, the 
beneficiary. Either C made the application for the policy and took out 
a policy directly,4*4 or B took out a policy payable to himseif, his 





™ Brioschi-Minuti Co. v. Elson-Williams Construction Co., 41 N. D. 628, 
172 N. W. 239 (1919). 

™ Stanton v. Carnahan, 15 Cal. App. 527, 115 Pac. 339 (1911) (no rescission; 
A in default) ; State Bank of New Salem v. Schultze, 51 N. D. 66, 199 N. W. 
138 (1924); Shores v. Dakota Montana Oil Co., 61 N. D. 71, 237 N. W. 172, 
%4 A. L. R. 1370 (1931); Staver Carriage Co. v. Jones, 32 Okla. 713, 123 Pac. 
148 (1912) ; Smith v. Jos. W. Moon Buggy Co., 66 Okla. 333, 169 Pac. 875 (1917) ; 
Hugo State Bank v. Hugo National Bank, 96 Okla. 135, 220 Pac. 868 (1923). 

™ Mitchell v. Cooley, 5 Rob. (La.) 240 (1843); Citizen’s Bank of Louisiana 
v. Miller, 44 La. Ann. 199, 10 So. 779 (1892) (C rejected the contract) ; Watson 
v. Feibel, 139 La. 375, 71 So. 585 (1916); Amonett v. Montague, 75 Mo. 43 
(1881) (decided under Louisiana law; A had made a contract with B to pay 
B’s debt to C). 

™ Mitchell v. Cooley, 5 Rob. (La.) 240 (1843) (A makes contract to pay 
to minor children of C, a debt which B owes to C); Cucullu v. Walker, 16 La. 
Ann. 198 (1861) (obiter); People’s Bank v. Shreveport Ice & Brewing Co., 142 
La. 802, 77 So. 636 (1918) (A contracted to pay to C, mortgage bonds issued 
by B and held by C.) See J. Denison Smith, Third Party Beneficiaries in Louisi- 
ana: the Stipulation Pour Autrui (1936) 11 Tulane L. Rev., 18, 53 et. seq. 
™ Lord v. Dall, 12 Mass. 115, 7 Am. Dec. 38 (1815). 
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executors and the like, and then he assigned this to the intended 
beneficiary.122 

When insurance began to take its present form, and B, the 
insured, took out insurance with A, the insurance company, which, by 
the terms of the policy, was to be paid to C, the beneficiary, it seems 
to have been very generally assumed that B could change the bene- 
ficiary by giving sufficient notice to 4. A transaction of this sort 
was not regarded as a contract between A and B to render per- 
formance to C ; but rather as though A were B’s agent with authority 
to pay the fund to such person as B might from time to time appoint 
and designate.’** A’s consent was not necessary. He could not pre- 
vent B from changing the beneficiary. All that A was entitled to was 
such notice as would enable A to protect himself against the danger 
of paying to two or more rival claimants. C’s right was thus rather 
precarious. 

If the beneficiary were a married woman, there was the addi- 
tional danger, in the early part of the 1800's, that the husband 
might so deal with the policy as to make the policy, or the proceeds 
of the policy, his own; that he might collect paid-up insurance; or 
assign it, pledge it and the like. 

There was also the danger that the creditors of the insured who 
had paid the premiums might attack the validity of the insurance 
on the ground that the premiums were paid in fraud of the cred- 
itors of the insured. This was not confined to cases in which a 
married woman was the beneficiary, but was probably more serious 
in those cases than in most. 

For these different reasons it was felt that the protection which 
was given to a married woman by a policy of life insurance, whether 
taken out by her husband, her father, or by someone else, was quite 
insecure and was of little economic value. It was thought advisable to 
strengthen her position by legislation. In 1840, New York passed a 
statute!** which provided: 

“Section 1. It shall be lawful for any married woman, by her- 
self, and in her name, or in the name of any third person, with 
his assent, as her trustee, to cause to be insured, for her sole use, 
the life of her husband for any definite period, or for the term of 
his natural life; and in case of her surviving her husband, the sum 





™ Fortescue v. Barnett, 3 Myl. & K. 36 (1834) (assignment under seal as part 
of a marriage settlement). See also, McCord v. Noyes, 3 Bradf. (N. Y.) 139 
(1855) and Otis v. Beckwith, 49 Ill. 121 (1868). 

™ See note 95. 

™ Laws of New York, 63rd session (1840) c. 80. 
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or net amount of the insurance becoming due and payable, by the 
terms of the insurance, shall be payable to her, to and for her own 
use, free from the claims of the representatives of her husband, or 
of any of his creditors; but such exemption shall not apply where 
the amount of premium annually paid shall exceed three hundred 
dollars. 

“Section 2. In case of the death of the wife, before the decease 
of her husband, the amount of the insurance may be made payable 
after her death to her children for their use, and to their guardian, 
if under age.” 

In 1844 Massachusetts passed a statute similar in terms, but 
somewhat broader in effect, which provided that “any policy of 
insurance made by any insurance company of the life of any person, 
expressed to be for the benefit of a married woman, whether the 
same be executed by herself or her husband, or by any other person 
on her behalf, shall enure to her separate use and benefit, and that 
of her children, if any, independently of her husband and of his cred- 
itors and representatives, and also independently of any person 
effecting the same in her behalf, his creditors and representatives 

.. 185 In 1850 Connecticut passed a statute like that of Massachu- 
setts.12® In 1847 Ohio passed a statute much like that of New 
York.** Eventually, statutes more or less like the foregoing were 
very generally adopted throughout the United States, and no doubt 
had some effect on judicial decisions.1** 

Under legislation of this sort a number of different transactions 
were brought before the court. In one of them B took insurance with 
the insurance company A, which was payable to B’s estate. B then 
assigned to X, in consideration of the sum of $300; and X promised 
to pay the premiums and, on the death of B, to pay B’s widow the 
sum of $1500. It seemed likely that this transaction was planned 
when this insurance was originally taken out and it was claimed to be 
in fraud of B’s creditors. The creditors demanded that C, who was 
administrator of B’s estate, should give additional security. The court 
refused to grant such motion, holding that, if the transaction were in 
fraud of creditors, they must sue in equity, and that, if it were not 





™ Massachusetts Statutes of 1844 c. 82, §1. 

™ Connecticut, Act of 1850, Gen. Stat. (1866), p. 304, $26. See Rev. Stat. 
(1888) §2799; Gen. Stat. (1902) §4548. 

45 Ohio Laws 53, Act of 1847; cf. G. C., $9397. 

.'™ The statutes to which reference has been made in the text are those under 
which were decided the cases which seem to have fixed the rule of law. No de- 
tailed discussion of the other statutes will be undertaken. 
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in fraud of the creditors, B had no control over the insurance and 
no interest therein after he assigned it.1*® A statute which provided 
that a husband might effect life insurance on his own life, and that 
such insurance should enure to benefit of his widow and heirs, 
without being subject to the debts of the husband, was held not to 
prevent a married man who had taken out insurance upon his own 
life, which was not, by its terms, payable to his wife or children, 
from assigning such policy to his creditors.’ A married woman, C, 
took insurance on the life of her husband B; B signing the applica- 
tion as the agent of C. Subsequently B, without any authority from C, 
admitted to the insurance company that false statements had been 
made concerning B’s health; and B surrendered the policy and took 
paid-up insurance for a smaller amount, payable to B’s representa- 
tives. The transaction took place under the Ohio statute to which 
reference has been made; and Section 8 of the charter provided that 
a policy taken on behalf of a married woman was her sole property. 
The court held that the husband could not surrender the policy, and 
that his admissions did not bind the married woman; and could not 
be offered in evidence against her.’*4 A policy was issued on the life 
of B, which recited that C, the wife of B, had paid the first premium, 
and that she insured the life of B “for the sole use and benefit of 
the said” C; and A agreed with C, “her executors, administrators 
and assigns” to pay the amount of the policy to her, her representa- 
tives or assigns, “for her sole use . . . ” and, if C died before B, to 
pay the amount of the insurance to the children of C. X accused 
B of embezzlement, threatened immediate arrest and criminal prose- 
cution, threw C into hysterics and compelled C to assign the insurance 
policy to X. After the death of B, C brought suit to set aside the 
assignment. The court granted such relief, but the decree provided 
that X should be reimbursed for the premiums which he had paid. 
B took out a policy of life insurance payable to his wife C. C died 
before B, leaving children. B then married D. It was held that, on 
the death of B, the insurance company should pay the administrator 
of C, to pay the amount of the policy to her children, and that neither 





*° McCord v. Noyes, 3 Bradf. (N. Y.) 139 (1855). 

* Rison v. Wilkerson, 35 Tenn. (3 Sneed) 566 (1856). 

“1 Frat. Mut. Life Ins. Co. v. Applegate, 7 Ohio St. 292 (1857). See also, 
Washington Life Ins. Co. v. Haney, 10 Kan. 525 (1873) (where husband took 
insurance on life of wife, and the declarations of the wife were held inadmissable 
to prove fraud). 

™ Eadie v. Slimmon, 26 N. Y. 9, 82 Am. Dec. 395 (1862). 
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D nor the estate of B had any interest in the policy.*** B took out a 

icy of life insurance which provided that it was “for the use of 
his wife’ C, but which was to be paid “to the assured, his executors, 
administrators and assigns.” B and C joined in assigning to D, who 
was a creditor of B. The insurance company assented to the assig- 
ment. D paid the premiums after the assignment. B and C died, 
leaving a child surviving. The court held that, since the policy was 
payable to B, he might assign it and D might recover from the 
insurance company.’** C took out life insurance on the life of her 
husband, B. Section 8 of the charter of the insurance company was 
amere copy of the general statute. The policy recited that C paid the 
premium, and that the insurance was for the sole use of C, and the 
insurance company convenanted to pay the amount to C, her exec- 
utors, administrators or assigns, for her sole use; and if C died before 
B, to pay the amount due on B’s death to C’s children. C then bor- 
rowed money from D and assigned the policy to D. The court held 
that the statute of Connecticut and the charter of the insurance com- 
pany required the policy to be payable to the wife or to the children, 
as the policy had required ; and that C could not defeat the intention of 
the legislature by assigning the policy.**® Under legislation of this sort 
B took out life insurance in favor of his three children, by name; the 
amount of the policy to be paid to them, their executors etc., B then, 
by will, bequeathed the policy to his own executor in trust. The court 
held that the legislature intended to change the original rule of the 
common law which, the court said, was that the insured could not name 
the beneficiaries in the policy if they had no pecuniary interest in his 
life; but that he must take out insurance payable to his estate; and 
that, by such change, the legislature intended to give the entire right 
over the policy to the beneficiary and that such legislation prevented 
the insured from changing the beneficiary.1** The rights of the child 
were not discussed. C took insurance on the life of her husband B for 
the benefit of C and of their child. C paid the premium. C then 
assigned the policy to D, a creditor of B. The court held that C could 
not defeat the interest of the child under either the New York or 





“Swan v. Snow, 93 Mass. (11 Allen) 224 (1865, 1866) (A was a Maine in- 
surance company; §9 of its charter was like the Massachusetts statute.). 
8 Burroughs v. State Mutual Life Assurance Co., 97 Mass. 359 (1867). 
Connecticut Mutual Life Ins. Co. v. Burroughs, 34 Conn. 305, 91 Am. Dec. 
125 (1867). The court said that the policy was not testamentary in character and 
therefore revocable; that it was not a will, but a contract, that when once entered 
it was no more revocable than a promissory note. 
Ruppert v. Union Mutual Ins. Co., 7 Rob. (N. Y.) 155 (1867). 
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the Massachusetts statute.147 B took insurance on his life “for the 
benefit of his widow, if any, and his then surviving child or children,” 
B provided by will that the entire amount of the policy should be 
paid to his wife. The court held that the statute was intended, among 
other things, to restrain the insured from revoking, in a moment of 
caprice, the trust which he has once created.’** C took out insurance 
on the life of her husband B. B paid the premiums. The policy, by 
its terms, was payable to C on the death of B, and, if C died before 
B, the policy was payable to her children. B surrendered the policy 
and took out a policy which was payable to himself. He then died 
insolvent. The insurance company paid the face of the policy to his 
executor. The children and creditors of B both claimed the proceeds 
of the policy. The court held that B had no power to change the bene- 
ficiary ; that the proceeds of the policy should be paid to the children; 
and that it would be assumed that B had paid subsequent premiums 
under the statute which authorized him to insure his life for the 
benefit of his wife and children.1*® B took out insurance which was 
payable to his estate. He then surrendered the policy and took out 
a new policy payable to his fiancee C. He sent this policy to Cs 
brother D to hold for C. Subsequently B got the policy from D in 
some way, surrendered it and had the beneficiary changed to B's 
brother E. C did not know of the change. B died, not having married 
C. The court held that C got no title until delivery of the policy, but 
that C then got complete title and that the amount of the policy 
should be paid to C, after refunding the premiums paid by E™ 
Where B took out insurance payable to his wife and child it was 
held that the rights of the wife and child were fixed at the death of B, 
for the purpose of determining their right to a homestead." B took 
insurance on his life, payable to his wife C if she survived him, and, 
if not, to their children. B paid the premiums. C assigned to D,a 
creditor of B. The court held that this was an irrevocable trust, 
and, at the same time, a contingent right. On either theory C could 
not assign the policy.15? 





*" Knickerbocker Life Ins. Co. v. Weitz, 99 Mass. 157 (1868). 

*® Gould v. Emerson, 99 Mass. 154 (1868). 

™ Chapin v. Fellowes, 36 Conn. 132 (1869). 

* Lemon v. Phoenix Mutual Life Ins. Co., 38 Conn. 294 (1871). 

™™ Succession of Kugler, 23 La. Ann. 455 (1871). 

™ Barry v. Equitable Life Assurance Society, 14 Abb. Pr. (N. S.) 385, note 
(1873), aff'd, Barry v. Equitable Life Assurance Society 59 N. Y. 587 (1875) 
(Decided before the act of 1873, c. 821, which allowed a married woman 10 
assign such a policy.). 
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When Mr. Bliss wrote his treatise on the law of life insurance 
he had these cases before him and he stated them accurately. They 
were all of them cases in which the power of B to change the bene- 
fiiary and the power of C to assign the contract were determined 
by the statute. After stating the cases so as to show that they depended 
on statute, Mr. Bliss proceeded, in section 317: “We apprehend the 
general rule to be that a policy, and the money to become due under 
it, belong the moment it is issued to the person or persons named 
in it as the beneficiary or beneficiaries, and that there is no power 
in the person procuring the insurance, by any act of his or hers, by 
deed or by will, to transfer to any other person the interest of the 
person named . . . Such seems to be the accepted rule, though the ex- 
press adjudications are not numerous.”*5* 

With no cases in point except those decided under statute, and 
with the general language of Bliss on Jnsurance as the only authority, 
most of the courts followed Mr. Bliss’s apprehension as if it were a 
common law rule; and they held that the right of C attached as soon 
as the contract of insurance was entered into between A and B, 
and that B could not change the beneficiary, unless he had expressly 
reserved the power so to do, whether with or without the consent 
of the insurance company 4.1** A few of the earlier cases refused to 





™ At this point the author cites only McCord v. Noyes, 3 Bradf. (N. Y.) 
139 (1855). (See note 139 herein.) He then proceeds to discuss the question of 
the proper plaintiff, whether the executor, etc. of the insured, or the beneficiarv, 
etc, 


™For the convenience of the reader, a few of the many cases on this 
problem and on that of the mutual benefit certificate are cited: Central Nat. Bank 
of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. ed. 370 (1888) (obiter) ; 
Bingham v. United States, 296 U. S. 211, 56 Sup. Ct. 180, 80 L. ed. 206 (1935); 
Hintz v. Hintz, 78 F. (2d) 432, (1935) (obiter); Pennsylvania Co. for Ins. on 
Lives and granting Annuities v. Commissioner of Internal Revenue, 79 Fed. (2d) 
295 (1935) cert. denied 56 Sup. Ct. 310 (1935); Helvering v. Parker, 84 F. (2d) 
838 (1936); Ballard v. Kelburn, 9 Fed. Supp. 812 (1934); Drake v. Stone, 58 Ala. 
133 (1877) ; Boutwell v. Drinkard, 230 Ala. 212, 160 So. 349 (1935); Townes v. 
Krumpen, 184 Ark. 910, 43 S. W. (2d) 1083 (1931); Yore v. Booth, 110 Calif. 238, 
52 Am. St. Rep. 81, 42 Pac. 808 (1895); Denike v. Denike, 86 Cal. App. 493, 261 
Pac. 322 (1927) ; Johnson v. New York Life Ins. Co., 56 Colo. 178, 138 Pac. 414, 
L. R. A. 1916A 868 (1914) ; Mutual Life Ins. Co. v. Hagerman, 19 Colo. App. 33, 
72 Pac. 889 (1903); Shepard & Co. v. New York Life Ins. Co., 87 Conn. 500, 
89 Atl. 186 (1913); Stringfellow v. Alexander, 96 Fla. 1, 117 So. 899 (1928); 
Perry v. Tweedy, 128 Ga. 402, 57 S. E. 782 (1907); Glanz v. Gloeckler, 104 
Il. 573, 44 Am. Rep. 94 (1882) af’g 10 Ill. App. 484; Ford v. Mutual Life 
Ins. Co. of New York, 283 Ill. App. 325 (1936); Pence v. Makepeace, 65 Ind. 345 
(1879); Henrich v. Prior, 84 Ind. App. 211, 146 N. E. 865 (1925) (obiter) ; 
American Central Life Ins. Co. v. Rosenstein, 88 N. E. 97 (Ind. App. 1909) on 
rehearing, 46 Ind. App. 537, 92 N. E. 380 (1910); Wilmaser v. Continental Life 
Ins. Co., 66 Iowa 417, 23 N. W. 903, 55 Am. Rep. 277 (1885); Haerther v. Mobs, 
114 Iowa 636, 87 N. W. 692 (1901); Filley v. Illinois Life Ins. Co., 91 Kan. 220, 
137 Pac. 793, L. R. A. 1915D 130 (1914); Wooten’s Trustee v. Hardy, 221 Ky. 
338 (1927); Succession of Kugler, 23 La. Ann. 455 (1871); Succession of Des 
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follow the text of Bliss on Insurance; and held that B might change 
the beneficiary. Most of these cases, however, have been overruled 
Wisconsin refused to follow this rule, and held that, in the absence 
of a statute which deprived the insured of the power to change the 
beneficiary, one who took out insurance on his own life could 

the beneficiary,’** unless he had agreed, by some valid contract, not 
to exercise this power. 

Some of the courts which have held that the insured could not 
change the beneficiary, unless the power were reserved, have based 
this rule on the provisions of statute,’*’ even if (as the court says) 
the statutory origin has been forgotten.’5* Other courts have said 
that, when the policy of insurance takes effect, an irrevocable trust 








Forges, 135 La. 49, 64 So. 978, 52 L. R. A. (N. S.) 689 (1914) ; Virgin v. 

97 Maine 578, 55 Atl. 520 (1903); Ricker v. Charter Oak Life Ins. Co., 27 Minn, 
193 (1880); Jackson Bank v. Williams, 77 Miss. 398, 26 So. 965, 78 Am. St. Rep, 
530 (1899); Williams v. Penn. Mut. Life Ins. Co., 160 Miss. 408, 133 So, 649 
(1931); First Columbus Nat. Bank v. Pate Lumber Co., 163 Miss. 691, 141 So, 
767 (1932); Blum v. New York Life Ins. Co., 197 Mo. 513, 95 S. W. 317 (1906); 
Stokell v. Kimball, 59 N. H. 13 (1879); Ruckenstein v. Metropolitan Life Ins, 
Co., 263 N. Y. 204, 188 N. E. 650 (1934) rev’g 238 App. Div. 579, 264 N, Y.§, 
238, rev’g 144 Misc. 154, 258 N. Y. S. 162 (obiter); Feine v. State Mut. Life 
Assur. Co. of Worcester, Mass., 152 Misc. 897, 274 N. Y. S. 344 (1934); Miller 
v. Potter, 210 N. C. 268, 186 S. E. 350 (1936) ; Jorgensen v. DeVinney, 57 N. D, 
63, 222 N. W. 464 (1928) (obiter); Knoche v. Mut. Life Ins. Co. of New York, 
317 Pa. 370, 176 Atl. 230 (1934); Harper v. Metropolitan Life Ins. Co., 153 §. 
Car. 478, 151 S. E. 60 (1929); Yarborough v. People’s Nat. Bank, 162 S. C. 332, 
160 S. E. 844 (1931); Marquet v. Aetna Life Ins. Co., 128 Tenn. 213, 159 S. W. 
733, L. R. A. 1915B 749 (1913) ; Splawn v. Chew, 60 Tex. 532 (1883); New York 
Life Ins. Co. v. Ireland, (Tex.) 17 S. W. 617, 14 L. R. A. 278 (1891). 

See William Reynolds Vance, 31 Yale Law Journal 343 (1922), and Vance, 
Insurance (2nd ed.) $$144 et seg.; a discussion of the subject a reference to which 
would, but for convenience, make the treatment in this article unnecessary. 

See also Bacon, Benefit Societies and Life Insurance, §§292 et seq., 304 et seq.; 
Cooley, Briefs on Insurance (2d ed.) pp. 6418 et seq., 6427 et seg.; Joyce, Insurance 
(2nd ed.) $730 et seq.; Niblack, Benefit Societies and Accident Insurance (2nd ed.) 
$$211 et seqg.; 37 C. J. 577 et seg.; 45 C. J. 196 et seg.; 14 R. C. L. 1387 et seg. 

4% Smith v. Head, 75 Ga. 755 (1885) (obiter; cited in Perry v. Tweedy, 128 
Ga. 402, 57 S. E. 782 (1907) in support of the rule that B cannot change the bene- 
ficiary) ; Gambs v. Covenant Mutual Life Ins. Co., 50 Mo. 44 (1872) (overruled, 
United States Casualty Co., v. Kacer, 169 Mo. 301, 69 S. W. 370 (1902)) ; Conig- 
jand v. Smith, 79 N. C. 303 (1878) (obiter; life insurance said to be 
to a will) (overruled as to the obiter in Hooker v. Sugg, 102 N. C. 115, 8S. B. 
919, 11 Am. St. Rep. 717, 3 L. R. A. 217 (1889)). 

* Clark v. Durand, 12 Wis. 223 (1860) (insurance said to be “an executory 
contract” between the insurance Company and the insured); Kerman v. Howard, 
23 Wis. 108 (1868); Boehmer v. Kalk, 155 Wis. 156, 144 N. W. 182 (1913). 

In ordinary contracts to perform to a third person, C’s right arises, in Wis- 
consin, as soon as the contract is made; and A and B have no power to modify 
it or to terminate it. 

1 Robinson v. Duval, 79 Ky. 83 (1880); Jackson Bank v. Williams, 77 Mis. 
398, 26 So. 965, 78 Am. St. Rep. 530 (1899); Stokell v. Kimball, 59 N. H. 13 
(1879); Gosling v. Caldwell, 69 Tenn. 454 (1878). 

Perry v. Tweedy, 128 Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 393, i 
Ann. Cas. 46 (1907). 















OE =. —, —-.- a 


blll le nv 


——_ vs . = — @ ee 


oS 


- 
y 
s. 
3 











1937) POWER TO ALTER THIRD PARTY CONTRACTS 175 
js created in favor of the beneficiary.%* Under the early statutes, 
which made this a part of a married woman’s estate, it might be ex- 
plained as a statutory trust.2©° In the absence of statute, it is difficult 
to think of a trust without a trustee and a res; and here whatever 
right C has is that of enforcing a contract against the insurance com- 
pany. In other cases it is explained as a family settlement.’ While 
this explanation may occasionally represent the actual situation, es- 
pecially if the insured has assigned the policy as a part of the settle- 
ment,!®? it is usually as much of a fiction as the trust. It is also ex- 
plained as a perfected or executed gift. In invoking this theory, 
the courts have transposed into a method of thinking, that figure of 
speech which regards the future as already having happened. When 
payment is made by the insurance company to the beneficiary, it 
may be regarded as a gift from the insured. Until payment is made, 
the rights of the parties seem to be contractual. It has been said 
that, as B pays the premiums to A, delivery takes place and A holds 
the cash surrender value of the policy for C. B cannot deprive C of 
this cash surrender value, but he may deprive him of any further 
increase in the value of the policy due to the subsequent payment of 
premiums by B.1®* 





™ Pennsylvania Co. for Ins. on Lives and Granting Annuities v. Commissioner 
of Internal Revenue, 79 Fed. (2d) 295, (1935) Cert. Denied, 56 Sup. Ct. 310 
(1935); Haerther v. Mohr, 114 Iowa 636, 87 N. W. 692 (1901); Nat. Life Ins. 
Co. v. Haley, 78 Me. 268, 4 Atl. 415 (1886); Blum v. New York Life Ins. Co., 
197 Mo. 513, 95 S. W. 317 (1906); Mutual Benefit Life Ins. Co. v. Cummings, 
66 Ore. 272, 133 Pac. 1169 (1913). 

*° Gould v. Emerson, 99 Mass. 154 (1868); Barry v. Equitable Life Assurance 
Society, 14 Abb. Pr. (N. S.) 385, note (1873) Aff'd, Barry v. Equitable Life As- 
surance Society, 59 N. Y. 587 (1875). 

™ Pence v Makepeace, 65 Ind. 345 (1879); Ricker v. Charter Oak Life Ins. 
Co., 27 Minn. 193 (1880). 

— Mut. Life Ins. Co. v. Burroughs, 34 Conn. 305, 91 Am. Dec. 725 
1867). 

“It is so explained in cases in which the policy has not been delivered to 
the beneficiary: In re Dobbel, 104 Cal. 432, 38 Pac. 87, 43 Am. St. Rep. 123 
(1894); Harley v. Hust, 86 Ind. 196 (1882); Farmer v. Prudential Ins. Co. of 
America, 167 So. 234 (La. 1936). 

It is so explained in cases in which the policy has been delivered to the 
beneficiary: Continental Life Ins. Co. v. Sailor, 47 Fed. (2d) 911 (1930). 

Delivery seems to have been regarded as necessary in Lemon v. Phoenix 
Mutual Life Ins. Co., 38 Conn. 294 (1871). 

If power to change the beneficiary is reserved, delivery to the beneficiary 
does not amount to a gift: Penn Mutual Life Ins. Co. v. Mulvaney, 265 N. W. 889 
(Iowa 1936). 

See note 132. 

A policy in which power to change the beneficiary is reserved is said to be 
an inchoate gift of the proceeds: Travelers’ Insurance Co. v. Fancher, 219 Cal. 
351, 26 P. (2d) 482 (1933). 

™Landrum v. Knowles, 22 N. J. Eq. 594 (1871) (not in accord with the 
great weight of authority). 
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In a few cases, the courts explain the inability of B to change 
the beneficiary as growing out of the terms of the contract.’® It js 
said that the contract, of which the policy is the only evidence, is one 
between the insured and the beneficiary.’** This explanation makes 
up a legal effect of the policy which is in flat contradiction to its 
deliberate and express language. The policy recites a contract between 
the insurance company and the insured. The legal effect which the 
court gives to the policy is that of a contract between the insurance 
company and the beneficiary to which the insured is not a party. 
Where B did not attempt to change the beneficiary during his iife- 
time, but bequeathed the proceeds of the policy to another, by testa- 
ment, the courts said that B’s will could not “alter the contract in any 
of its material parts, for the undertakings of one of the parties to 
an agreement cannot be changed without his consent by any act of 
the other”.1®* This begs the question by assuming the existence of 

‘a valid contract ; although it does not make clear who the parties are. 
“The other” is apparently the insured. Is “one of the parties” the 
insurance company or the beneficiary ; or two in one? 

In a number of cases the courts say that C has a vested right,’ 
that he is the absolute beneficiary,’® that the policy becomes his prop- 
erty at once,!” or that it is no part of B’s estate and B has no right 
to dispose of it.17! These are evidently different ways of saying that 
B cannot change the beneficiary unless the power is reserved, with- 
out giving any reason for the rule. 

It seems that the best explanations of the rule that B cannot 
change the right of C in a life insurance policy are given by the courts 
that deny that it is a contract at all. The few courts that try to explain 
it as a contract are driven to contradict the terms of a written in- 
strument without even offering extrinsic evidence to show intention. 





** Glanz v. Gloeckler, 104 Ill. 573, 44 Am. Rep. 94 (1882) aff’g 10 Ill. App. 
484; Wilmaser v. Continental Life Ins. Co., 66 Iowa 417, 23 N. W. 903, 55 Am. 
Rep. 277 (1885). 

 Glanz v. Gloeckler, 104 Ill. 573, 44 Am. Rep. 94 (1882) aff’g 10 Ill. App. 


** Wilmaser v. Continental Life Ins. Co., 66 Iowa 417, 23 N. W. 903, 55 
Am. Rep. 277 (1885). 

*® Townes v. Krumpen, 184 Ark. 910, 43 S. W. (2d) 1083 (1931); Haerther 
v. Mohr, 114 Iowa 636, 87 N. W. 692 (1901) (an irrevocable trust creating a 
vested right) ; Filley v. Illinois Life Ins. Co., 91 Kan. 220, 137 Pac. 793, L. R. A. 
1915D 130 (1914); Succession of Kugler, 23 La. Ann. 455 (1871); Knoche v. 
Mut. Life Ins. Co. of New York, 317 Pa. 370, 176 Atl. 230 (1934). 

* Feine v. State Mut. Life Assur. Co. of Worcester, Mass., 152 Misc. 897, 274 
N. Y. S. 344 (1934). 
* Perry v. Tweedy, 128 Ga. 402, 57 S. E. 782 (1907). 
*™ Wooten’s Trustee v. Hardy, 221 Ky. 338, 298 S. W. 963 (1927). 
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Safe but not helpful are the courts that explain the rule by repeat- 
ing it in different words. 

The rule which has thus been laid down by the courts does 
not seem to satisfy the expectations of the persons who take out 
insurance and pay for it. In a great number of cases, the insured 
reserves in the policy the power to change the beneficiary.1"* This 
power can be exercised unless the insured has made a valid contract, 
usually with the beneficiary, which provides that the insured will not 
exercise this power.’"* The power may be exercised, in the absence 
of such a contract, even if C pays some of the premiums,"* unless the 
court finds that the payment of the premiums by C, in the light of 
the surrounding circumstances, shows that B and C had made a gen- 
uine contract, though not an express one, by which B promised not 
to exercise this power.!75 

When benefit societies began to issue to their members, certifi- 
cates and the like which were payable upon the death of the member, 
the statutes which regulated the organization of these societies, their 
constitutions and by-laws, and the form of the certificates, all seemed 
to assume that the member could change the beneficiary as long as 
the new beneficiary was in one of the classes which were prescribed by 
the constitution and by-laws of the organization. Rules which were 
found in the by-laws and the like which required the member to in- 
dicate in some definite way who the beneficiary was, seem to have been 
passed in order to protect the association against the claims of two 





Allen v. Home National Bank, 120 Conn. 306, 180 Atl. 498 (1935); 
Nally v. Nally, 74 Ga. 669 (1884); In re Idaho Mutual Benefit Ass’n Inc., 53 
Pac. (2d) 1171 (Idaho 1936); Indiana National Life Ins. Co. v. McGinnin, 180 
Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192 (1913); American Central Life 
Ins. Co. v. Rosenstein (Ind. App.) 88 N. E. 97 (1909) om rehearing, 46 Ind. 
App. 537, 92 N. E. 380 (1910); Townsend v. Fidelity & Casualty Co., 163 Iowa 
713, 144 N. W. 574 (1913); Penn Mutual Life Ins. Co. v. Mulvaney, 265 N. W. 
889 (Iowa 1936); Goodale v. Wilson, 186 Atl. 876 (Me. 1936); Fidelity Trust 
Co. v. Travelers Ins. Co., 320 Pa. 161, 181 Atl. 594 (1935); John Hancock Mut. 
Life Ins. Co. v. Bedford, 36 R. I. 116, 89 Atl. 154 (1914); Novosel v. Sun Life 
Assurance Co., 55 P. (2d) 302 (Wyo. 1936). 

Benefit certificates have been called “the poor man’s insurance.” After decades 
of litigation, the more prosperous of those who take out life insurance have learned 
that, by inserting an express provision in an ordinary life insurance policy, the 
vested rights of the poor can be enjoyed by the rich. See note 182. 

™ Reilly v. Henry, 187 Ark. 420, 60 S. W. (2d) 1023 (1933); Beed v. Beed, 
. aa 222 N. W. 442 (1929); Aetna Life Ins. Co. v. Morlan, 264 N. W. 58, 

a. 1935). 

™ Jacobson v. New York Life Ins. Co., 199 Iowa 770, 202 N. W. 578 (1925); 
Cronan v. Metropolitan Life Ins. Co., 50 R. I. 323, 147 Atl. 619 (1929, 1930); 
Novosel v. Sun Life Assurance Co., 55 P. (2d) 302 (Wyo. 1936). 

™ Bush v. Kansas City Life Ins. Co., 214 S. W. 175 (Mo., 1919); Travelers’ 
Ins. Co. v. Gebo, 106 Vt. 155, 170 Atl. 917 (1934). 
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or more competing beneficiaries." A provision giving a general 
power of naming the beneficiary'™ or a provision that the member 
should give a written notice designating the beneficiary,’"* or that 
the name of the beneficiary should appear on the record book of the 
order or on the certificate itself?” was held to confer powers which 
were not exhausted by the first exercise of power but continued as 
long as the member lived and retained his membership. In some cases, 
for the purpose of greater clearness, the by-laws™®° or the statutes 
which regulated the organization’®* provided in express terms that 
the member might change the beneficiary; and it was held that this 
power was not exhausted by its exercise, but that it continued for 
life. 


Under charters, by-laws and the like of these types, it is held 
that the member may change the beneficiary.1*? The existence of this 
power is recognized in cases which make no reference to constitu- 
tions, by-laws and the like ;'** and it has been held that the power 
of a member to change the beneficiary is inherent and that it exists 





** Titsworth v. Titsworth, 40 Kans. 571, 20 Pac. 213 (1889); Noble v. Police 
Beneficiary Ass’n, 224 Pa. 298, 73 Atl. 336, 132 Am. St. Rep. 783 (1909); See 
references to Law Review article, text-books, etc. in note 154. 

*" Barton v. Provident Mutual Relief Ass’n, 63 N. H. 535, 3 Atl. 627 (1885). 

™™ Deady v. Bank Clerk’s Mutual Ben. Association, 49 N. Y. Superior (17 J. 
& S.) 246 (1883). 

** Barton v. Provident Mutual Relief Association, 63 N. H. 535 (1885); 
Tennessee Lodge v. Ladd, 73 Tenn. (5 Lea) 716 (1880). 

™ Union Mutual Association v. Montgomery, 70 Mich. 587, 38 N. W. 588, 
14 Am. St. Rep. 519 (1888); Fisk v. Equitable Aid Union, 7 Sadler (Pa.) 567, 
11 Atl. 84 (1887). 

™ Armstrong v. Blanchard, 150 Wis. 31, 136 N. W. 145 (1912). 

™ Supreme Council of the Royal Arcanum v. Behrend, 247 U. S. 394, 38 
Sup. Ct. 522, 62 L. ed. 1182, 1 A. L. R. 966 (1918); Gentry v. Supreme Lodge, 
Knights of Honor, 23 Fed. 718 (1885); Jory v. Supreme Council, A. L. H, 
105 Cal. 20, 38 Pac. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17 (1894); Titsworth 
v. Titsworth, 40 Kan. 571, 20 Pac. 213 (1889); Supreme Council of Catholic 
Mutual Benefit Association v. Priest, 46 Mich. 429 (1881); Richmond v. Johnson, 
28 Minn. 447 (1881); Wells v. Covenant Mutual Benefit Ass’n, 126 Mo. 630, 
29 S. W. 607 (1895) (B withdrew from the order and received the cash surrender 
value of his certificate.); Knights of Maccabees v. Sackett, 34 Mont. 357, 8 
Pac. 423 (1906) ; Fitzgearld v. Fitzgearld, 176 Okla. 612, 56 P. (2d) 789, (1936); 
Durian v. Central Verein, 7 Daly (N. Y.) 168 (1877); Splawn v. Chew, 60 Tex 
$32 (1883). 

™Tamont v. Grand Lodge Iowa Legion of Honor, 31 Fed. 177 (1887); 
Brotherhood of Railroad Trainmen v. Benson, 45 Fed. (2d) 421 (1930); Smith 
v. Locomotive Engineers Mutual Life & Accident Ins. Association, 138 Ga. 717, 
76 S. E. 44 (1912); Baldwin & Wheat, 170 Ga. 449, 153 S. E. 194 (1930); Swift 
v. Railroad Passenger and Freight Conductors’ Mutual Aid and Benefit Association, 
96 Ill. 309 (1880) ; Johnson v. Van Epps, 110 Ill. 551 (1884); Marsh v. American 
Legion of Honor, 149 Mass. 512, 21 N. E. 1070, 4 L. R. A. 382 (1889) ; Schoenal 
v. Grand Lodge, A. O. U. W., 85 Minn. 349, 88 N. W. 999 (1902). 
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unless there is some provision in the statutes, the constitution or 
the by-laws which prevents its exercise.’® 

A few courts have, however, taken the analogy of ordinary life 
insurance and have said that the power to change the beneficiary 
does not exist unless it is conferred by the statutes, constitution, 
by-laws or by the terms of the certificate of membership.’*° It has 
been said that the power of a member to change the beneficiary cannot 
be determined without study of the statutes which are applicable, the 
charter, by-laws and the like.1*¢ 

Among cases which are sometimes cited to prove that the member 
cannot change the beneficiary, are cases in which the charter forbids 
change ;**7 or the charter limits the class of beneficiaries, and a 
member attempts to name, as beneficiary, one who is not within the 
classes designated.1** 

By the great weight of authority, as has already been said,1®* the 
member may change the beneficiary at pleasure, as long, at least, 
as he names a beneficiary who is within the classes fixed by the 
charter and by-laws. This power exists even if the beneficiary has 
paid the assessments.’® If the member and the beneficiary have 
made a contract by which the member has agreed not to change the 
beneficiary, such contract prevents the member from changing the 





™ Supreme Council of the Royal Arcanum v. Behrend, 247 U. S. 394, 38 Sup. 
Ct. 522, 62 L. ed. 1182, 1 A. L. R. 966 (1918); Slaughter v. Grand Lodge, 192 
Ala. 301, 68 So. 367 (1915); Delaney v. Delaney, 175 Ill. 187, 51 N. E: 961 
(1898); The Masonic Mutual Benefit Society of Indiana v. Burkhart, 110 Ind. 
189, 10 N. E. 79, 11 N. E. 449 (1887). 

™ Block v. Valley Mutual Ins. Association, 52 Ark. 201, 12 S. W. 477, 20 
Am. St. Rep. 166 (1889); Carruth v. Clawson, 97 Ark. 50, 133 S. W. 178 (1910); 
Love v. Clune, 24 Colo. 237, 50 Pac. 34 (1897); Weisert v. Muehl, 81 Ky. 336 
(1883) ; Locomotive Engineers’ Mutual Life and Accident Insurance Association 
v. Winterstein, 58 N. J. Eq. 189, 44 Atl. 199 (1899) ; Masonic Temple Association 
v. Hannum, 120 N. J. Eq. 183, 184 Atl. 414 (1936). 

™ Lentz v. Fritter, 92 Ohio St. 186, 110 N. E. 637 (1915). 
' is Presbyterian Mutual Assurance Fund v. Allen, 106 Ind. 593, 7 N. E. 317 
1886). 

™ Kentucky Masonic Mutual Life Ins. Co. v. Miller’s Adm’r, 76 Ky. (13 
Bush) 489 (1877); Duvall v. Gordon, 79 Ky. 224 (1880); Carson v. Vicksburg 
Bank, 75 Miss. 167, 22 So. 1, 37 L.R.A. 559 (1897). 

Under some statutes the association may waive such a defect and pay to the 
beneficiary designated: Alfsen v. Crouch, 115 Tenn. 352, 89 S. W. 329 (1905). 
| ™See notes 182 et seg. 
™Supreme Council of the Royal Arcanum v. Behrend, 247 U. S. 394, 38 
Sup. Ct. 522, 62 L. ed. 1182, 1 A. L. R. 966 (1918); Jory v. Supreme Council 
A. L. H., 105 Cal. 20, 38 Pac. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17 (1894); 
Masonic Mutual Benefit Association v. Tolles, 70 Conn. 537, 40 Atl. 448 (1889); 
McGrew v. McGrew, 190 Ill. 604, 60 N. E. 861 (1901); Spengler v. Spengler, 
65 N. J. Eq. 176, 55 Atl. 285 (1903); Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 
670 (1903) ; Pollack v. Household of Ruth, 150 N. C. 211, 63 S. E. 940 (1909). 

See also, Cade v. Head Camp, Pacific Jurisdicton, W. O. W., 27 Wash, 218, 67 
Pac. 603 (1902). 
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beneficiary,!*! unless the statutes, charter or by-laws make the con- 
tract itself invalid. Although a benefit certificate is not a will,!® it is 
in the nature of a will, and the member has a power of appointment 
only,!** the scope and extent of which is determined by the charter, 
by-laws, etc. If none of the classes which are designated by the 
charter or by-laws survive the member, the fund does not pass to his 
estate.1®* The beneficiary, at least in the absence of contract between 
the beneficiary and the member, has no interest that he can assign.’ 


By the great weight of authority, therefore, the insured who takes 
out an ordinary life insurance policy and who pays the premiums, 
cannot change the beneficiary unless the power to make this change 
is reserved in the policy; while one who takes a certificate in a 
benefit society has the inherent power to change the beneficiary. If 
we regard these rules as statutory, as in fact they are, it is easy 
to justify the different results reached in these two kinds of insurance, 
It is sometimes sought to explain the different results thus reached 
as if they were principles of common law or equity, ignoring the 
statutory origin of the rule in ordinary life insurance policies. As 
the distinction between the two kinds of insurance does not exist 
at common law or equity, the attempt to distinguish between them on 


the principles of common law or equity is naturally unsatisfactory. 
One explanation is that, in ordinary life insurance, the beneficiary 
has a vested right as soon as the policy is issued; while, under a 
benefit certificate, the beneficiary has only a contingent interest. 
This, again, is an attempt to give an explanation by repeating the 
original statement in different language. 


It is also said that, in ordinary life insurance, the contract is 
between the life insurance company and the beneficiary and that 
the insured is not a party to the contract; while a mutual benefit 
society certificate is a contract between the society and the member. 





™ Chaffee v. Locomotive Engineers’ Mut. Life & Acc. Ins. Association, 67 
F. (2d) 279; Grimbley v. Harrold, 125 Cal. 24, 57 Pac. 558, 73 Am. St. Rep. 19 
(1899) ; Soverign Camp. W. O. W. v. Russell, 214 Iowa 39, 241 N. W. 395 (1932) 
(Nebraska statute presumed the same as that of Iowa.); Catholic Benevolent 
Legion v. Murphy, 65 N. J. Eq. 60, 55 Atl. 497 (1903) ; Smith v. National Benefit 
Society, 123 N. Y¥. 85, 25 N. E. 197, 9 L. R. A. 616 (1890); Stronge v. Knights 
of Pythias, 189 N. Y. 346, 82 N. E. 433, (1907); McCleery v. Woodmen of the 
World, 136 Ore. 407, 297 Pac. 345 (1931); Supreme Lodge, Knights and Ladies 
of Honor v. Ulanowsky, 246 Pa. 591, 92 Atl. 711 (1914). 

™ Highland v. Highland, 109 Ill. 366 (1884) (marriage does not revoke). 

** Duvall v. Goodson, 79 Ky. 224 (1880). 

™ Hellenberg v. District No. 1, Independent Order of B’nai B'rith, 94 N. Y. 
580 (1884). 

** Carpenter v. Knapp, 101 Iowa 712, 70 N. W. 764, 38 L. R. A. 128 (1897). 
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The last statement seems clear enough, as far as it goes. The former 
statement is contrary to the great weight of common law authority. 


IX. 


Where A, to whom B has conveyed realty which is mortgaged to 
secure a debt which B owes to C, has made a contract with B by which 
A promises to pay the mortgage debt to C, some courts have held 
that A’s contract is to indemnify B against liability upon the mortgage 
debt but that the contract itself does not give any right to C directly.1** 
This is a perfectly proper theory if the contract provides that A 
promises to indemnify B and that he does not promise to perform 
directly to C by paying the debt to him. It is not so good a theory if 
the contract, in terms, provides that A assumes and promises to pay 
the mortgage debt to C. The courts which have explained a contract 
of this sort in this manner give another example of refusing to 
follow the express terms of the contract and of giving effect, in 
definance of unequivocal language, to an intention which has not even 
the excuse of being the subjective intention of the parties and of 
being proved by extrinsic evidence. 
™ It may be added that there seems to be a strong tendency, on 
the part of courts which have entertained this view to abandon it and 
to adopt the theory which is more modern and which gives effect to 
the provisions of the contract; namely, that A has promised to pay 
directly to C just as the contract provides.!* 

As some courts also hold that, when A accepts the deed which 
contains the assumption clause, B becomes a surety, and that B’s 
right is one of subrogation to the claim of C against A, it would 
seem that a combination of these theories leaves the creditor C with 
claims against A and B who are both liable secondarily and that there 
is no primary debtor. To have something primary in the transaction, 
it is said, in such a case that the land is the primary fund for the pay- 





™ Biddel v. Brizolara, 64 Cal. 354, 30 Pac. 609 (1883); Fisk v. Wuensch, 115 
N. J. Eq. 391, 171 Atl. 174 (1934); Osborne v. Cabell, 77 Va. 462 (1883). 

See, Jones, Mortgages (3rd ed.) §§953 et seq.; 3 Tiffany, Real Property (2d 
ral 1920) §623; Walsh, Mortgages (1934) §52; 10 R. C. L. 373 et seg.; 41 C. J. 
49, 

"Compare Garnsey v. Rogers, 47 N. Y. 233, 7 Am. Rep. 440 (1872) with 
Watkins v. Reynolds, 123 N. Y. 211, 25 N. E. 322 (1890) and New York Life Ins. 
Co. v. Aitkin, 125 N. Y. 660, 26 N. E. 732 (1891). 

Compare Baber v. Hanie, 163 N. C. 588, 80 S. E. 57, 12 A. L. R. 1518 (1913) 
with Rector v. Lyda, 180 N. C. 577, 105 S. E. 170, 21 A. L. R. 411 (1920). 
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ment of the debt.!®* Not to be unduly technical, it would seem that 
the theory of secondary liability would work better if some person 
could be found who was primarily liable. 

If A’s contract is to indemnify B, and C has no right of action 
against A on the contract, C’s right against A, if any is by way of 
subrogation to the right which B has against 4.'* 

If C’s right against A is only a right of subrogation to B’s 
right against A, B may discharge A if B is solvent (so that C will 
not suffer any loss by B’s release) and C has not brought action 
against A?” or has not changed his position in reliance on A’s 
promise.” It is sometimes said, where this theory is applied, that A 
and B may modify or terminate the contract by mutual agreement 
before C assents.”°? Assent by C, in a case like this, is likely to mean 
the same thing as a change of position.” 





™ Youngs v. Trustees for the Support of Public Schools, 31 N. J. Eq. 290 
(1879) rev’g Trustees for the Support of Public Schools v. Anderson, 30 N. J. 
Eq. 366 (1879). 

Even if A does not assume and agree to pay the debt, some courts hold that a 
binding extension of time, given by C to A, discharges B pro tanto: Kazunas v, 
Wright, 286 Ill. App. 554, 4 N. E. (2d) 118 (1936) (explained on principles of quasi- 
contract: B said not to be a true surety) ; North End Savings Bank v. Snow, 197 
Mass. 339, 83 N. E. 1099, (1908) (B said not to be a surety “in the strict sense 
of the word”.); Allen v. Hoopes, 189 Minn. 391, 249 N. W. 570 (1933); Murray 
v. Marshall, 94 N. Y. 611 (1884) (B “has the equities of a surety” to the extent 
of the value of the land). In some states, such an extension of time discharges 
B entirely: Braun v. Crew, 183 Cal. 728, 192 Pac. 531 (1920) (B is said to be 
a surety and the land the principal debtor. Under the California code, a complete 
discharge of B is required: California Civil Code, §§2819, 2836 and 2840). See 
Walsh on Mortgages (1934) 231 n. 17; and note 41 A. L. R. 292 et seq. 

*” Crowell v. Currier, 27 N. J. Eq. 152 (1876) aff'd, Crowell v. Hospital of 
St. Barnabas, 27 N. J. Eq. 650 (1876); Laing v. Byrne, 34 N. J. Eq. 52 (1881); 
Osborne v. Cabell, 77 Va. 462 (1883); Hubard v. Thacker, 132 Va. 33, 110 S. E. 
263, 21 A. L. R. 423 (1922). 

Arnaud v. Grigg, 29 N. J. Eq. 482 (1878); Laing v. Byrne, 34 N. J. Ea. 
52 (1881) ; Fisk v. Wuensch, 115 N. J. Eq. 391, 171 Atl. 174 (1934). 

Crowell v. Currier, 27 N. J. Eq. 152 (1876) af’d, Crowell v. Hospital of 
Saint Barnabas, 27 N. J. Eq. 650 (1876); Youngs v. Trustees for the Support of 
Public Schools, 31 N. J. Eq. 290 (1879) rev’g, Trustees for Support of Public 
Schools v. Anderson, 30 N. J. Eq. 366 (1879) (C’s accepting interest from A is 
not a change of position.) ; See, also, Frischkorn Land Co. v. Whitley, 273 Mich. 
11, 262 N. W. 724 (1935) (C’s accepting payments from A is not a change of 
position). 

8 Hubard v. Thacker, 132 Va. 33, 110 S. E. 263, 21 A. L. R. 423 (1922). 

8 Hubard v. Thacker, 132 Va. 33, 110 S. E. 263, 21 A. L. R. 423 (1922) 
(extension of time promised in advance). 
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If B is insolvent, his release of A will operate as a fraud on C; 
and it will, accordingly, be inoperative against C.** If C has brought 
action against A, B cannot discharge 4.2% 


X. 


It seems that neither the rule of section 142 of the Restatement 
nor the rule of section 143 is taken from the common law as it 
exists in states which recognize the right of C as a contract right 
against A. While these states differ among themselves as to the 
stage of the transaction at which the right of A and B to terminate 
or to modify the contract by mutual agreement, without the consent 
of C, ends, they agree in the main that the stage of the transaction, 
wherever it may end, is the same whether C has a claim against B or 
whether he does not have a claim against B; and they agree”®* that 
no advantage is to be given to C in the situation in which he does 
not have a claim against B, as compared to the situation in which he 
has a claim against B. 

The rule of section 143, which applies where C has a claim against 
B, bears a strong resemblance to the rule which is laid down by the 
courts which deny that C has a contract right against A and which 
hold that C’s right, if any, is by way of subrogation to B’s right 
against A. Both under the holdings of these courts, and under sec- 
tion 143, 4 and B may terminate or modify the contract by mutual 
agreement up to the time that C brings suit against A or changes his 
position materially in reliance upon the contract, unless B’s dis- 
charge of A would operate as a fraud against C. 

The rule of section 142, which applies where C has no claim 
against B, bears a strong resemblance to the rule which the courts 
apply in cases of life insurance (not benefit certificates); a rule 
which originated in statute, and which is applied by courts, many of 





™ Biddel v. Brizolara, 64 Cal. 354, 30 Pac. 609 (1883); Youngs v. Trustees 
for the Support of Public Schools, 31 N. J. Eq. 290 (1879) rev’g Trustees for 
Support of Public Schools v. Anderson, 30 N. J. Eq. 366 (1879); Field v. Thistle, 
58 N. J. Eq. 339, 43 Atl. 1072 (1899) aff'd, Field v. Thistle, 60 N. J. Eq. 444, 
46 Atl. 1099 (1900) ; Willard v. Worsham, 76 Va. 392 (1882). 

™ Fisk v. Wuensch, 115 N. J. Eq. 391, 171 Atl. 174 (1934). 

If, however, the assumption provision was incorporated in the deed by mis- 
take and A and B had entered into an oral agreement to discharge A before C 
brought the foreclosure suit, such agreement is operative to discharge A, although 
the written release is not given nor is the consideration paid until after C has 
brought action against B, at least if A and B do not know that C has brought 
such action: O’Neill v. Clark, 33 N. J. Eq. 444 (1881). 

™ Citing and following the Restatement, Minnesota declares that it will give 
the advantage to C if he has no claim against B: Morstain v. Kircher, 190 Minn. 
78, 250 N. W. 727 (1933). 











184 WISCONSIN LAW REVIEW [Vol. 12 


which say that C’s right under the policy is either a gift or a trust, 
and not a contractual right against the insurance company. 

Sections 142 and 143 of the Restatement, when taken together, 
are thus contrary to the common law rule as applied by the courts 
which treat the transactions in question as contracts; and they seem 
to be borrowed from cases in which the courts did not recognize as 
contracts the transactions with reference to which they laid down 
these rules. 

The position of contracts to render performance to a third 
person would seem to be so clearly established in the United States 
(except in a few of the Eastern States) that the rights which arise 
should be determined by principles of contract law; and not by 
principles of gift, trust, and subrogation. 

When sections 142 and 143 of the Restatement are taken together, 
the result is also in contradiction to the analogies of the collateral 
security cases. While the courts differ as to the extent to which they 
will protect C in cases in which he has a claim against B and takes a 
transfer, conveyance or the like as collateral security, they are unan- 
imous in holding that, if there is any difference between the right 
of C in such a case and the right of C when he has no claim against 
B, the advantage is all in favor of C in the cases in which he has a 
claim against B. 

These rules of the Restatement are thus contrary to the common 
law rules of the states in which C’s right against A is regarded as 
a contract; and they contradict all the analogies to be drawn from 
the law of collateral securities. Of themselves these objections are 
not fatal. It may be that there are ethical or economic considerations 
which make it just or advantageous or necessary to give an advantage 
to C if he is a gratuitous donee and to deny this advantage to C if 
he has a valid claim against B. No such ethical or economic consid- 
erations have been suggested. The whole trend of modern legis- 
lation seems to indicate that the general feeling runs in exactly the 
opposite direction. Whether we consider the problem from the legal, 
the ethical or the economic standpoint, it is of interest to put side 
by side the great legislative movement which tends to build the pro- 
tection for C higher and stronger than before if he has a claim 
against B, and the attempt of the Restatement to tear down this pro- 
tection if C has a claim against B and to build it higher and stronger 
in the situation in which C has given no consideration in the past, 
gives none in the present, and promises nothing for the future. 























CAN CANADA RATIFY INTERNATIONAL LABOR CON- 
VENTIONS? — A PROBLEM OF THE DIVISION OF 
POWER BETWEEN CENTRAL-STATE AND 
MEMBER-STATES IN A FEDERAL 
UNION! 


WILLIAM GorHAM RICE, JR. 


Part [}* 


The Supreme Court of the United States is not alone in having 
difficulty in agreeing on constitutional questions. Its recent affirm- 
ance of necessity” of the decision of the New York Court of Appeals 
sustaining that state’s unemployment insurance law is paralleled by 
the even division of the Canadian Supreme Court on certain Can- 
adian “New Deal” legislation.* The Canadian case was an original 
reference, not a review of judgment of a lower court, however; and 
though the even cleavage of the court thus resulted in no prevailing 
“judgment”, appeal lies and has been taken‘ to the Judicial Committee 
of the Privy Council in London, which speaks with one voice and is 
the ultimate judicial authority for Canada. 

Nor was the issue on which the Canadian Supreme Court divided 
in Re Weekly Rest Act,5 of the same sort as that in the New York 





*The Dominion of Canada in facing abroad is a unit; but internally the 
sovereignty of Canada (the federal state) is divided between the Dominion (the 
central-state) and the provinces (the member-states). “The word Reich [or 
Canada or United States] in one sense means the legal order to which are granted 
certain powers in contrast to those of the member-states; the word Reich [or 
Canada or United States] in another sense means the total legal order (Gesamt- 
verfassung). . . . I agree with Kelsen’s views that there is this threefold division 
of authority in the federal state.” Josef L. Kunz, discussing the nature of Germany, 
in Une Nouvelle Théorie de l'Etat Fédéral, 1931 Revue de Droit International 
et de Législation Comparée, at 301. 

*® This treats of the situation before the recent decision of the Judicial Com- 
mittee of the Privy Council examined in Part II. 

*W. H. H. Chamberlin, Inc. v. Andrews, 57 S. Ct. 122 (1936), affirming 271 
N.Y. 1, 2 N. E. (2d) 22 (1936). 

"Re Weekly Rest in Industrial Undertakings Act, Minimum Wages 
and Limitation of Hours of Work Act, [1936] S. C. R. 461, [1936] 3 D. L. aR 
673. In opinions of the same day, the Court divided, but not evenly, on the 
constitutionality of five other “New Deal” acts, rejecting as beyond national 
competence the Natural Products Marketing Act (unanimously), most of the 
Trade and Industry Commission Act, and the Employment and Social Insurance 
Act. (The three acts rejected have some similarity to the A.A.A., the N.LR.A., 
and the S.S.A. of the United States.) In each instance appeal to the Judicial 
Committee of the Privy Council, in London, is 

*“Special leave to “x was granted by the Judicial Committee of the 
Privy Council.” [1936] S. C. R., Advance Sheets, Part VII, final note. 

*Note 3, above. 
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case; it was not one of due process of law but, like so many of the 
New Deal issues before the United States Supreme Court, one of 
the allocation of power between provinces and Dominion. The question 
put by the government was this: Are the Weekly Rest in Industrial 
Undertakings Act, the Minimum Wages Act, and the Limitation 
of Hours of Work Act, or any of the provisions thereof ultra vires 
of the Parliament of Canada? 


The statutes in question were passed to carry out three interna- 
tional labor conventions emanating from the International Labor 
Conference at various times since Canada became a member of the 
International Labor Organization at its foundation in 1919. These 
conventions were ratified by the Governor General in Council follow- 
ing a resolution passed by Parliament in 1935. Each statute recites 
in its preamble the obligation assumied by Canada under article 23 
of the Treaty of Versailles, “to secure fair and humane conditions 
of labor” and under article 427 (the “bill of rights” of the I. L. 0. 
Constiution), and the ratification of the respective labor convention. 
Apart from treaties, the subject matter is for the most part un- 
questionably within the cognizance of the provinces and without that 
of the Dominion government. 


In 1925 the Supreme Court had given a unanimous advisory 
opinion (from which no appeal was taken) that the competent 
authorities® with respect to the Hours of Work Convention, which 
had not then been ratified, were both the Dominion Parliament (as to 
persons in Dominion employ and as to persons in non-provincial 
territory) and the provincial legislatures (as to other persons).’ The 


government, however, decided to adopt another course after subse- 
quent decisions of the Judicial Committee of the Privy Council’ 
and accordingly prevailed on the Dominion Parliament to assume the 
sole responsibility as indicated above. This was certainly consistent 





*In the sense of the I. L. O. Constitution. See note 9, below. 

"Re Treaty of Versailles, Re Hours of Labor, [1925] S. C. R. 505, [1925] 
3 D. L. R. 114. 

* Regulation of Aeronautics in Canada, L. R. [1932] A. C. 54, [1932] 
1 D. L. R. 58, reviewing [1930] S. C. R. 663, [1931] 1 D. L. R. 13; Regulation 
and Control of Radio Communication in Canada, L. R. [1932] A. C. 304, 
[1932] 2 D. L. R. 81, reviewing [1931] S. C. R. 541, [1931] 4 D. L. R. 865. These 
cases declared the exclusive right of the Dominion Parliament to legislate to carry 
out treaties relating to air navigation and wireless communication. 

For a well considered view of the Canadian situation just before ratification 
of the three labor conventions, see C. Wilfred Jenks, The Constitutional Capacity 
of Canada to give Effect to International Labor Conventions, 16 J. of Comp. Leg. 
(3d ser.) 201 (1934) and 17 id. 12 (1935). See also Abraham C. Weinfeld, Cano- 
dian Constitutional Problems in Connection with Conventions of the I. L. 0— 
Comparison with Problems in the United States, 4 Geo. Wash. L. Rev. 326 (1936). 
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with Canada’s duty as a member of the I. L. O., the Constitution of 
which requires [the executive authority of] its members to bring 
conventions “before the authority or authorities within whose com- 
ce the matter lies for the enactment of legislation or other 
action”® provided, of course, that, under the Canadian constitution, 
Parliament could, after ratification, enact the necessary legislation.® 
The Bennett government having been replaced by the Mackenzie 
King government, the question was put to the Supreme Court, the 
judges of which gave the conflicting answers indicated. 


The point of constitutional law on which the case hangs is al- 
most as important to the United States, or Australia, as to Canada. 
For in each of these federal states,!? legislative control of labor rela- 


*I. L. O. Const. Art. 19, par. 5. (This is often called Art. 405, par. 5, the 
1 L. O. Constitution having originally formed Part XIII of the Treaty of Versailles, 
Art. 1 of the Constitution being Art. 387 of the Treaty. Since the Constitution was 
also in other peace treaties, with different article numbering, and since it can be, 
and has been, amended, the independent numbering is preferable.) 

* According to the statement of Prime Minister Bennett in the House of 
Commons, Feb. 8, 1935, the government claimed also to be exercising the dis- 
cretion accorded it by the I. L. O. Constitution, Art. 19, par. 9: “In the case of 
a federal state the power of which to enter into conventions on labor matters is 
subject to limitations, it shall be in the discretion of that government to treat a 
draft convention to which such limitations apply as a recommendaton only.” But 
if a state has not “power”, how is there room for the exercise of “discretion” by 
its government ? 

This baffling paragraph of the I. L. O. Constitution was inserted at the in- 
stance of the United States and seems to reflect a view particularly prevalent, at 
least in labor circles, just after Hammer v. Dagenhart, 247 U. S. 251, 38 S. Ct. 529 
(1918), and before Missouri v. Holland, 252 U. S. 416, 40 S. Ct. 382 (1920). 
For the documentary history of the paragraph, see Shotwell, Origins of the 
IL. O., Vol. II, p. 205, 213, 285. (1934). On its present probable meaning as 
applied to the United States, see Francis G. Wilson, International Labor Rela- 
tions of Federal Governments, 10 Southwestern Pol. and Soc. Sci. Q. 190 (1929), 
Manley O. Hudson, The Membership of the United States in the I. L. O., 28 
A. J. IL. L. 669, 678 (1934). Compare Jenks, The Constitutional Capacity of 
Canada, note 8, above. 

Whatever privilege it may confer, it obviously does not restrict the right 
of a federal state to ratify conventions and to carry them out by legislation. 

A distinction can be drawn, as it was by Rinfret, J., in the instant case, 
between the power to make treaties and the power to perform treaty obliga- 
tions. Such a distinction is recognized in Switzerland. Feuille Fédérale Suisse, Vol. 
72d Year V (1920) 455-461 (Message of Federal Council to Federal Assembly 
regarding I. L. O. conventions). But practically, in a federal union of 22 cantons 
(and all the more in one of 48 member-states), no treaty can be made by the 
central-state unless it can also be performed by the central-state. (Possibly Canada 
with nine provinces, like Australia with six states, would dare to rely on the 
member-states for performance of treaties made by the central-state.) But no such 
distinction can be drawn in the United States. Constitution, Art. I, §8, par. 18. 

“The Australian situation is described by Staricoff in Australia and the Con- 
stitution of the I. L. O., 32 International Labor Review 577 (1935). No further 
mention will be made of it here. 

* It is believed by the legal staff of the I. L. O. that no other federations, 
except India in respect of its native states, and Switzerland, in legislating in the 
field of agricultural labor, can have any difficulty of this sort. respecting labor 
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tions is generally in the member-states while treaty-making is gen. 
erally, if not exclusively, in the central-state.* Despite differences 
in the language of the three written constitutions, the problem in 
each case is the same: Can these countries become parties to inter. 
national treaties relating to labor? Since all three are members 
of the International Labor Organization, by reason of which they 
are bound to consider every convention adopted by the International 
Labor Conference—now 58 in number, of which 14 have been 
adopted since the United States joined in 1934,*—the legal capacity 
of each becomes interesting not only in that country and in other 
similarly consituted countries, but also to every other of the 62 
members of the Organization. 

In considering the constitutions of the Dominion of Canada and 
of the United States of America it should be remembered that the 





conventions. The United States of Mexico was till recently a federal state in labor 
matters. But since 1929, two years before it became a member of the I. L. 0, 
labor legislation has been in the exclusive control of Congress. Mexican Constitu- 
tion, Art 73X. The same may be said of the United States of Brazil, though there 
the constitutional centralization occurred (in 1926) after Brazil was a member 
of the I. L. O. Brazilian Constitution, Art. 34 (28). 

*In Canada because the provinces have only the powers expressly granted 
and this is not among them; in the United States because, though the states 
have in general all governmental powers not granted to the central government, 
U. S. Constitution, Tenth Amendment, they are expressly prohibited from making 
treaties, U. S. Constitution, Art 1, §10, par. 1. 

With the consent of Congress the states may make “compacts”, Art 1, §10, 
par. 3. But compacts have historically a very narrow meaning, Weinfeld, What did 
the Framers of the Federal Constitution Mean by “Agreements or Compacts’?, 
3 U. of Chi. L. Rev. 453 (1936); and though the term has been stretched to 
cover more elaborate and continuous consensual arrangements between states 
of the union, Congress has never consented to any compact between a state 
of the Union and a foreign country. In the Council of State Governments’ lit 
of compact legislation of Congress, Congressional Consent to Interstate Compacts 
(1936), the only statute bearing on a compact with a foreign country is the Act of 
June 30, 1870, 16 Stat. 173, c. 176, which confirmed the charter of a bridge com- 
pany (and authorized the construction of the bridge) created by concurrent legis- 
lation of New York and the Dominion of Canada in 1857. But the Act itself has 
no reference to any agreement with Canada. “Agreements by states with ‘foreign 
powers’ are extremely rare, if not non-existent (but see 4 Miller’s Treaties of the 
United States, 379, 433).” Hudson, Cases on International Law (2d ed., 1936) 
487. “There do not appear to have been any ‘agreements or compacts’ made . .. 
with foreign states”, Quincy Wright, The Control of American Foreign 
(1922) 230. 

To an I. L. O. convention, a state of our Union could not become a patty 
even with the consent of Congress, for the states of the Union are not 
members of the I. L. O. A change in the standard articles of I. L. O. conventions 
and probably an amendment to the I. L. O. Constitution would be necessary before 
any but members of the I. L. O. could become parties to conventions. 

“The five adopted in 1935 were sent by the President to Congress in Jum 
1936. 
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treaty-making power of both countries’® derives not from the sepa- 
rate members of the federation but from the British Crown, and not 
from the constitution but from national statehood.’* But whereas 
the treaty power of the United States antedates the Constitution 
by a dozen years, that of Canada developed long after the British 


North America Act.17 


With this caution, we may compare those provisions of the two 
constitutions which are principally pertinent to labor conventions. 


U. S. Constitution (1789) 

Art. 1 Sec. 10, No state shall 
enter into any treaty, alliance or 
confederation .. . 

(par. 3) No state shall, with- 
out the consent of Congress, . . . 
enter into any agreement or com- 
pact with another state, or with a 
forei wer... 

An 2 Sec. 2. The President 
... (par. 2) ... shall have power, 
by and with the advice and con- 
sent of the Senate to make treat- 


British North America Act 
(1867) 

Sec. 91. It shall be lawful for 
the Queen, by and with the con- 
sent of the Senate and House of 
Commons, to make laws for the 
peace, order, and good govern- 
ment of Canada, in relation to all 
matters not coming within the 
class of subjects by this Act as- 
signed exclusively to the legisla- 
tures of the provinces... 

Sec. 92. In each province the 





““As a result of the separation from Great Britain by the colonies, acting 
as a unit, the powers of external sovereignty passed from the Crown not to the 
colonies severally, but to the colonies in their collective and corporate capacity as 
the United States of America,” U. S. v. Curtiss-Wright Export Corp., 57 S. Ct. 
216, 219 (1936). 

*“The investment of the federal government with the powers of external 
sovereignty did not depend on the affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to main- 
tain diplomatic relations with other sovereignties, if they had never been men- 
tioned in the Constitution, would have vested in the federal government as 
necessary concomitants of nationality.” Jbid. at 220. 

“Great Britain [the United Kingdom] and the Dominions . . . are autonomous 
Communities within the British Empire equal in status, in no way subordinate 
one to another in any aspect of their domestic or external affairs, though united by a 
common allegiance to the Crown, and freely associated as members of the British 
Commonwealth of Nations.” Report of the Committee on Inter-imperial relations, 
British Imperial Conference, 1926, Brit. Parl. Papers (1926), Cmd. 2768, p. 14. “The 
Dominion is on the way toward almost complete autonomy in that respect [conclud- 
ing treaties affecting Canadian interests only].” Horace E. Read, Canada as a Treaty 
Maker, 5 Can. Bar. Rev. 229 and 301, at 309 (1927). “The idea of Canada as a Do- 
minion being bound by a convention . . . is the outcome of a gradual development 
of the position of Canada vis-a-vis to the mother country Great Britain, which is 
found in these latter days expressed in the Statute of Westminster [22 Geo. V, c. 4 
(1931) ].” Radio reference, note 8, above, at 311 (1932). “For many purposes 
Canada has acquired [since the World War] distinct international status and 
ability to «ake treaties, to establish direct diplomatic relations, etc., and . . . inter- 
national recognition has consolidated its position in these respects.” Vincent C. 
MacDonald, Canada’s Power to Perform Treaty Obligations, 11 Can. Bar. Rev. 
581, 596 (1933). 

™ 30 Vict. c. 3 (1867). 
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ies, providing two thirds of the 
Senators present concur... 

Art. 6. (par. 2) This constitu- 
tion, and the laws of the United 
States which shall be made in 
pursuance thereof; and all treat- 
ies made, or which shall be made, 
under the authority of the United 
States, shall be the supreme law 
of the land... 
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legislature may exclusively make 
laws in relation to matters com. 
ing within the class of subjects 
next hereinafter enumerated; 
that is to say, . . . . (13) prop. 
erty and civil rights in the pro- 
vince. 

Sec. 132. The Parliament and 
Government of Canada shall have 
all powers necessary or proper 








for performing the obligations of 
Canada or any province thereof, 
as part of the British Empire, 
towards foreign countries, aris- 
ing under treaties between the 
Empire and such foreign coun- 
tries. 

In departing from the advice given by the Court in 1925 
Chief Justice Sir Lyman P. Duff (speaking also for Davis and Ker- 
win, JJ.) bases his “judgment” for the constitutionality of the Weekly 
Rest Act on two reasons. The first is the interpretation subsequently 
given to the “residuary clause” (quoted above) of Section 91 of the 
B. N. A. Act, by the Judicial Committee,’® which, in reversing the 
advisory opinion of the Supreme Court of Canada holding that the 
Dominion Parliament, though it might have paramount, did not 
have exclusive competence over radio communication covered by 
a treaty, recognized that Parliament had by virtue of section 91 
exclusive and plenary power in the premises. “Though agreeing that 
the convention was not such a treaty as is defined in section 132” 
because it was a treaty not between the Empire, but between Canada, 
and foreign countries, “their Lordships think that it comes to the 
same thing,” they had said. Chief Justice Duff’s second ground 
for sustaining the statute was that the Canadian Treaties of Peace 
Act,#4 passed to carry out treaties “signed on behalf of his Majesty, 
acting for Canada,” which were within section 132,?? authorized the 
Governor General to “do such things as appear to him to be neces- 





* Note 7, above. 

* In the Radio reference, note 8, above. 

™ Ibid., at 312, [1932] 2 D. L. R., at 84. 

™ 1919 Canada c. 30. 

™ Apparently a treaty is within section 132 only if it runs in the name of 
the Empire or the King (though acting “for Canada”). MacDonald, note 23, 
below, fully describes the forms in past and present usage and believes that 
“agreements between governments” (such as the Radio Communication Agree 
ment) are treaties in the full sense, distinguishable only in style from treaties 
between states( the British Empire) or between heads of states (the King). 
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sary for giving effect to any provisions of the said treaties”; that 
ratification of the labor conventions was giving effect to provisions 
of the Covenant of the League of Nations and the I.L.O. Constitu- 
tion, both of them being parts of those treaties (and expressly named, 
as has been said, in the preamble of the Canadian statutes before the 
Court) ; and hence that the Weekly Rest Act and the other statutes 
could be sustained as a further exercise of power vested in Parlia- 
ment by section 132. This second reason would have been equally 
yalid in 1925, but was not mentioned then. Whether sound or not 
(and it was not even noticed by the other half of the court), it has 
less interest for the United States because founded on peculiar ex- 
press constitutional language, rather than on implications deduced 
from general language and from the nature of a federation whose 
member-states have no treaty-making power.” 


Each of the three judges who maintained that the acts in question 
were unconstitutional delivered a separate opinion. Justice Rinfret 
insisted that the view expressed by the Supreme Court when the 
Hours Convention was referred to it in 1925,* was still the correct 
interpretation of the constitution. He refused to be shaken by the 
Judicial Committee’s opinions of 19325 because the Board in the 
Radio reference founded the Dominion Parliament’s competence on 
other bases as well as the residuary clause of section 91; because 
both advisory opinions dealt with treaties rather than conventions, 
which should be distinguished; and because both concerned the 
carrying out of international obligations rather than their assumption, 
which was the real question here. His conclusion was that, since the 
subject matter of these conventions was provincial under section 92 
of the British North America Act, the Dominion could not, by con- 





“It is surprising to find all six judges in agreement that legislation to carry 
out I. L. O. conventions (considered apart from the peace treaties) does not fall 
within section 132. It would seem (to a foreigner) that the dominant purpose of 
that section was to enable Canada to carry out all treaties rather than merely 
some sorts of treaties, the limited language being due to the fact that imperial 
treaties were the only treaties conceived of three quarters of a century ago. Or, 
to put it another way, the transfer of treaty-making power to Canada should 
not diminish the competence of the Dominion Parliament to legislate in fulfillment 
of all treaties relating to “Canada or any province thereof”. See Vincent C. Mac 
Donald, Canada’s Power to Perform Treaty Obligations, 11 Can. Bar Rev. 581 
and 664 (1933), who maintains that section 132 applies to all treaties, regardless 
of their form. 

*Note 7, above. 
* Note 8, above. 
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tracting an international obligation without the consent of the several 
provinces,”* transfer this subject matter from provincial to national 
control. 

Justice Cannon described at length the historical setting of the 
British North America Act and concluded that unless that Act 
were amended, the Dominion could deal with this subject only after 
consultation of the provinces. He considered that the Aeronautics 
and Radio references’ both concerned subjects not existent in 1867, 
whereas labor, the subject of present reference, was well recognized 
in 1867 as a field of legislation (though international labor con- 
ventions were not even contemplated as feasible then) and was 
clearly attributed by section 92 to the provinces. He was definitely 
of the opinion that “every Parliament in Canada—not only the 
Parliament of the Dominion, but also the Legislature of each Pro- 
vince—is necessarily of limited authority”** and Canada is therefore 
within the permission of paragraph 9 of article 19 of the I. L. O, 
Constitution which allows a federal state “whose power to enter into 
conventions on labor matters is subject to limitations” to treat such 
conventions as recommendations only (not ratifiable).”° 

Justice Crocket rejected the Radio reference*®® as inapplicable 
because he deemed that opinion to rest chiefly on the ground that 
radio communication was largely interprovincial and therefore came 
within the national authority by section 91 of the British North 
America Act, and, being indivisible, came wholly within that author- 
ity 

The problem, it will be seen, is really not one of construction of 
section 91 of the B. N. A. Act—or of Article 6, paragraph 2, of the 
United States Constitution. It is a problem of federalism which has 
been left unsolved by the constitutional texts.** 





* The validity of such consent is not discussed. The U. S. Supreme Court 
apparently would deny it. “Neither consent nor submission by the states can en- 
large the powers of Congress.” Ashton v. Cameron County District, 298 U. S. 
$13, 531, 56 S. Ct. 892, 896 (1936). In any event it has no practical significance 
to the United States in the treaty field. See last paragraph of note 10, above. 

* Note 8, above. 

* [1936] S. C. R. at 522, [1936] 3 D. L. R. at 721. 

* Note 10, above. 

* Note 8, above. 

* A similar problem, not closely connected with federalism, but very closely 
connected with treaty-making, is presented by the division of powers in our central 
government. The President may make treaties with the advice and consent of 
the Senate. (In some fields, indeed, the President alone may make international 
agreements, with or without express authority of Congress, depending on the 
subject treated. Edward S. Corwin, The President’s Control of Foreign Relations 
(1917), 116-125. Quincy Wright, The Control of American Foreign Relations 
(1922) 234-246. In default of Congressional authorization, the three I. L. O. con- 




















1937] CANADA AND LABOR CONVENTIONS 193 

So far neither the highest court for Canada nor that for the 
United States has ever refused to apply treaty legislation of the 
central-state on the ground that it infringes on rights of member- 
states. The highest courts for both countries have indeed gone far 
in the other direction.®? 

In the United States, however, recent cases have shown regions 
where neither states of the Union nor the United States can act— 
not merely the regions expressly prohibited to both (such as bills 
of attainder, taxation of exports, titles of nobility, deprivation of 
life, liberty or property without due process of law), but deserts 
created by the Court in making the division of power between mem- 
ber-state and central-state, where neither the one nor the other can 
legislate.** Though “it is not lightly to be assumed that, in matters 
requiring national action, a power which must belong to and some- 





ventions before the Canadian Supreme Court clearly would not come within this 
class of agreement.) But as most treaties, including most I. L. O. conventions, are 
not self-operative, but require legislation for their fulfillment, Congress has part of 
the responsibility for carrying them out. Does this mean that the consent of Con- 
gress must be got before ratification? Theory and practice apparently do not 
agree where financial legislation is necessary; but otherwise the answer is 
clearly, no. Corwin, ibid. 92-7. Wright, ibid., 225-6, 363-6. Due to this division 
of competence with respect to treaties and legislation, article 19 of the I. L. O. 
Constitution, note 8, above, seems to require, in the case of the United States, 
that the conventions should be laid by the President before several organs of 
government. Compare Manley O. Hudson, The Membership of the United States, 
note 10, above, at 679. 

"Particularly in invalidating member-state legislation conflicting with treaties 
of the federal state. For Canada, compare Attorney-General of British Columbia v. 
Attorney-General of Canada, L. R. [1924] A. C. 203, [1923] 4 D. L. R. 698, and 
Brooks-Bidlake v. Attorney-General of British Columbia, L. R. [1923] A. C. 
450, [1923] 2 D. L. R. 189 (provincial statute, purporting to exclude Japanese 
and Chinese from working on government projects, held invalid only as to 
Japanese because of treaty provisions). For cases of this type in the United States, 
see Hauenstein v. Lynham, 100 U. S. 483 (1879), Asakura v. Seattle, 265 U. S. 332, 
44S. Ct. 515 (1924), Nielsen v. Johnson, 279 U. S. 47, 49 S. Ct. 223 (1929), and 
Santovincenzo v. Egan, 284 U. S. 30, 52 S. Ct. 81 (1931). In the leading case 
of Missouri v. Holland, 252 U. S. 416, 40 S. Ct. 382 (1920), an act of Congress 
was upheld (Van Devanter and Pitney, JJ., dissenting) because passed in execu- 
tion of a treaty with Canada for the protection of migratory birds, probably a 
matter on which Congress could not otherwise legislate. Nor, seemingly, the Do- 
minion Parliament. Queen v. Robertson, 3 Man. R. 613 (1886). 

“Examples are: Hammer v. Dagenhart, 247 U. S. 251, 38 S. Ct. 529 (1918) 
(though here manufacture can be controlled by member-state legislation; and con- 
sumption also can be so controlled with the aid of an express renegation of 
central-state power, Whitfield v. Ohio, 297 U. S. 431, 56 S. Ct. 532 (1936); cf. 
State Board of Equalization of Cal. v. Young’s Market Co., 57 S. Ct. 77 (1936)); 
R. R. Retirement Board v. Alton R. R. Co., 295 U. S. 330, 362, 55 S. Ct. 758 
(1935) (where practical obstacles and probably legal obstacles block legislation 
by member-states) ; U. S. v. Butler, 297 U. S. 1, 56 S. Ct. 312 (1936) (where the 
Practical necessity of uniformity prevents free action by any agency but the 
central-state). Ashton v. Cameron County District, 298 U. S. 513, 56 S. Ct. 892 
(1936), also is substantially in this class, though the member-state’s impotence 
here (as in treaty-making) is due to an express constitutional prohibition, and 
even joint action of central-state and member-states is therefore legally impossible. 
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where reside in every civilized government, is not be found,”® yet 
such is the result. In each of these recent cases an able dissenting 
opinion® has shown this objectionable effect of the majority reason- 
ing. 

Though it is certainly no boon to federalism to make it that, in 
a federal state, the sum of the power of the member-states plus 
the power of the central-state is less than is, in a unitary state, the 
power of the single government,** yet, since the Supreme Court has, in 
the name of the preservation of federalism, sapped the internal sover- 
eignty of the United States, so it might, in the name of the preserva- 
tion of federalism, sap the external sovereignty of the United States 
by holding that there is a field that is reserved from international 
treat. But federalism does not require such an outcome,*’ and it is 
not to be expected from our Supreme Court.** 





™ Missouri v. Holland, 252 U. S. 416, 433, 40 S. Ct. 382, 383 (1920). 

“Setting forth the view of four judges in three of the cases (child labor, 
railroad pension, municipal bankruptcy cases). 

* Compare note 23, above. 

"The alternative is not to expose federalism itself to destruction by treaty. 
For treaty-making, though as yet almost unbounded, is not a boundless power. 
In Geofrey v. Riggs, 133 U. S. 258, 267, 10 S. C. 295, 297 (1890), the U. S. Su- 
preme Court said: “The treaty power, as expressed in the Constitution, is h 
terms unlimited except by those restraints which are found in that instrument 
against the action of the government or of its departments, and those arising from 
the nature of the government itself and of that of the States. It would not be 
contended that it extends so far as to authorize what the Constitution forbids, 
or a change in the character of the government or in that of one of the States; 
or a cession of any portion of the territory of the latter without its consent. But 
with these exceptions, it is not perceived that there is any limit to the questions 
which can be adjusted touching any matter which is properly the subject of 
negotiation with a foreign country.” In Missouri v. Holland, 252 U. S. 416, 433, 40 
S. Ct. 382, 383 (1920), the court, rejecting Congressional legislative power as 
a test, said, “We do not mean to imply that there are no qualifications to the 
treaty-making power; but they must be ascertained in a different way.” In Re 
Oriental Orders in Council Validation Act, British Columbia, 65 D. L. R. 577, 600 
(1922), Duff, J. (mow C. J.) of the Canadian Supreme Court, said regarding 
the range of legislation under section 132 of the B. N. A. Act: “There are certain 
fundamental terms of the arrangement [between the provinces] upon which 
the B. N. A. Act was founded, and these it is difficult to think it was intended 
that Parliament should have power to disregard in any circumstances.” 

A line which would exclude most international labor conventions (including 
the three before the Canadian Supreme Court) from the treaty-making power of 
the United States has been suggested by Harold W. Stoke, The Constitution and 
the International Labor Conventions, 30 Mich. L. R. 531 (1932) (relations of 
nationals inter se is not a proper principal subject of treaty). But compare his 
discussion of labor conventions in The Foreign Relations of the Federal State 
(1931) 113-5. 

“The Court has indicated that the federal legislative power does not provide 
bounds for other federal powers. Thus, in discussing the power to tax and spend, 
it said (apparently unanimously though there was disagreement as to the con- 
stitutionality of the particular legislation): “While, therefore, the power to tax is 
not unlimited, its confines are set in the clause that confers it, and not in those 
. . .. which bestow and define the legislative powers of the Congress. It results 
that the power of Congress to authorize expenditure of public moneys for public 
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Part II. 


Part I of this article was already in type when the Judicial Com- 
mittee of the Privy Council on January 28, 1937, handed down its 
decision on the Canadian “New Deal” legislation,®® and solved the 
difficulty on which the Canadian Supreme Court had decided evenly, 
by holding that the three acts passed to carry out the I. L. O. conven- 








is not limited by the direct grants of legislative power found in the 
Constitution.” U. S. v. Butler, 297 U. S. 1, 66, 56 S. Ct. 312, 319 (1936). 

So, both before and after the migratory bird case, note 32, above, the over- 
whelming weight of scholarly opinion supports the view that the treaty-making 
power is not restricted to subjects control over which is otherwise granted by the 
Constitution to Congress. See, for example, Chandler P. Anderson, The Extent and 
Limitations of the Treaty-Making Power, 1 A. J. I. L. 636, esp. 655-670 (1907) ; 
Treaties as Domestic Law, 29 A. J. I. L. 472 (1935) ; Edwin M. Borchard, Treaty- 
Making Power as Support for Federal Legislation, 29 Yale L. J. 445 (1920); 
Manley O. Hudson. The Treaty-Making Power in Connection with the Manu- 
facture of Arms, 28 A. J. I. L. 726 (1934); remarks of Charles Evans Hughes 
and others in 23 Proceedings American Society of International Law, 176-196 
(1929); Arthur K. Kuhn, Supremacy of Treaties over State Laws in Respect to 
the Intestate Estates of Aliens, 26 A. J. I. L. 348 (1932); Pitman B. Potter, 
Inhibitions upon the Treaty-Making Power of the United States, 28 A. J. I. L. 
456 (1934) ; Abraham C. Weinfeld, Are Labor Conditions a Proper Subject of In- 
ternational Conventions, 24 U. of Cal. L. Rev. 275 (1936); Quincy Wright, The 
Constitutionality of Treaties, 13 A. J. I. L. 242, esp. 252-9 (1919); note (The 
Power to Make Treaties), 20 Col. L. R. 692 (1920); note (Labor Legislation 
under the Treaty Power), 22 Mich. L. R. 457 (1924). Also articles and books cited 
fn last paragraph of note 8, above, and in final note to Mr. Weinfeld’s able 
article, just now cited. 

Compare Duff, J., in Re Oriental Orders, note 37, above, at 599; “Three views 
are perhaps conceivable as to the scope of the authority arising under section 132. 
[First] It might be supposed that it was intended to give a jurisdiction only in 
relation to those matters which are committed to the authority of Parliament 
under section 91 and other provisions of the B. N. A. Act ... As to the first of 
these views, it may, I think, be at once rejected upon the ground that otherwise 
the section [132] would be quite unnecessary.” 

U. S. v. Curtiss-Wright Export Corp., 57 S. Ct. 216 (1936), gives strong 
support to the view that constitutional restrictions on internal action are not always 
restrictions on external action of the President and Congress. Foreign relations are 
in a class by themselves. Sutherland, J., who wrote for the court (McReynolds, 
J., alone dissenting), had already given expression to this view before he was an 
Associate Justice, in his Constitutional Power and World Affairs (1919). The 
opinion declares (at p. 220): “As a member of the family of nations, the right 
and power of the United States in that field are equal to the right and power of the 
other members of the international family. Otherwise, the United States is not 
completely sovereign. The power to acquire territory by discovery and occupation 
(Jones v. United States, 137 U. S. 202, 212), the power to expel undesirable 
aliens (Fong Yue Ting v. United States, 149 U. S. 698, 705 et seq.), the power to 
make such international agreements as do not constitute treaties in the consti- 
tutional sense (Altman & Co. v. United States, 224 U. S. 583, 600-601; Crandall, 
Treaties, Their Making and Enforcement, (2d ed.) 102 and note 1), none of which 
is expressly affirmed by the Constitution, nevertheless exist as inherently in- 
separable from the conception of nationality. This the court recognized, and in 
each of the cases cited found the warrant for its conclusions not in the provisions 
of the Constitution, but in the law of nations.” 

"In general it sustained the rulings of the Canadian Supreme Court. See 
note 3, above. 
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tions which Canada had ratified, were violative of the British North 
America Act. 

The Board is reported in the news stories, alone available at 
this writing, to have said, “there is no such thing as treaty legislation 
as such”. (This is of course quite contrary to the view of the United 
States Supreme Court that has been expressed most notably in 
Missouri v. Holland.) Continuing the Board declared: 


It would be remarkable that while the Dominion could not 
initiate legislation, however desirable, which affected civil rights in 
the provinces, yet its Government, not responsible to the provinces, 
need only agree with a foreign country to enact such legislation, 
and its Parliament would forthwith be clothed with authority to 
affect provincial rights to the full extent of such agreement. 

Such a result would appear to undermine the constitutional 
safeguards of provincial autonomy. It follows from what has 
been said that no further legislative competence is obtained by the 
Dominion from its accession to international status and the con- 
sequent increase of its executive functions ... . It must not be 
thought that the result of this decision is that Canada is incom- 
petent to legislate in performance of her treaty obligations. In 
the totality of her legislative powers, Dominion and provinces 
together, she is fully equipped. 

But legislative powers remain distributed, and if, in the exer- 
cise of her new functions derived from her international status, 
she incurs obligations, they must, so far as legislation is concerned, 
when they deal with provincial classes of objects, be dealt with 
by the totality cf powers, in other words, by cooperation between 
the Dominion and the provinces. 

While the ship of state now sails on larger ventures, she still 
retains the watertight compartments which are an essential part 
of her original structure. 


The conclusion of unconstitutionality is thus based on the dis- 


tinction between treaty-making and treaty- execution (by legislation), 
a distinction*? which in the United States is constitutionally im- 


possible both because treaties, if aptly worded, are themselves without 
legislation “the law of the land”*? and because Congress may “make 
all laws necessary and proper for carrying into execution . .. all... 
powers vested by this Constitution in the United States.”** Hence 
the advice of the Judicial Committee of the Privy Council sheds little 





” Note 32, above. 

“Compare note 10 (last paragraph), above. 

“ Foster v. Neilson, 27 U. S. (2 Pet.) 253, 314 (1829). Leslie Henry, When is 
a Treaty Self-executing?, 27 Mich. L. Rev. 776 (1929). 

“ Constitution, Art. 1, §8, par. 18. Neely v. Henkel, 180 U. S. 109, 121, 21S. 


Ct. 302, 306 (1901). 
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light on the problem of the United States, since the legal situations 
cf Canada and the United States prove decisively different. 

The answer to the title of this article has now been given by the 
highest judicial authority. The Dominion, the central-state, can ratify 
international labor conventions, thereby obligating Canada, the mem- 
ber of the I. L. OL, to carry them out. But the Dominion, as opposed 
to the provinces, can legislate to carry out the conventions only insofar 
as it could legislate without a convention. Otherwise there must be 
“cooperation between the Dominion and the provinces”, for “there 
is no such thing” as a power to legislate appurtenant to the Dominion’s 
new power to make treaties. Canada, in its totality, can both make 
and execute treaties, but the fact that the Dominion alone makes 
treaties for Canada does not mean that the Dominion is competent 
to perform those obligations of legislation that treaties may impose. 

While this answer stands, Cannada will, it seems to me, cease en- 
gaging itself by treaties the subjects of which are not already within 
the sphere of the Dominion Parliament. I. L. O. conventions it may 
claim the privilege of treating as mere recommendations because it 
is a “federal state the power of which to enter into conventions on 
labor matters is subject to limitations,”** though, to be exact, the 
Judicial Committee has declared no limitation on this power but only 
on the power of execution. Or it may refuse to ratify on the solider 
ground that it would risk Canada’s standing as an honorable party 
to treaties to ratify where fulfillment must rest with the several 
provinces.*® 

But if after deliberation the answer displeases the people of 
Canada, the British North America Act might be amended*® so as 
to distribute anew the powers of governance between the Dominion 
and the provinces. Also there is the frequently mooted possibility of 


altering the competence of the Judicial Committee of the Privy 
Council** so as to hold constitutional question in Ottawa, where the 


Supreme Court would presumably be more responsive to centraliz- 
ing desires than is a tribunal at Westminster, and perchance so as 


to enable the Canadian Parliament to make its will prevail, if further 
need were, by increasing the membership of the Supreme Court. 





“See note 10, above. 

“The risk in the United States would be roughly five times as great. See 
note 10 (last paragraph), above. 

“It can be amended only by the British Parliament. Manley O. Hudson, 
The Statute of Westminster, 1931, 46 Harv. L. Rev. 261, 280 (1932). 

“Hector Hughes, Judicial Autonomy in the British Commonwealth of Nations, 
esp. $§26, 48 (1931). 














COMPENSATION OF OCCUPATIONAL DISEASES 
FROM A LEGAL VIEWPOINT* 


WILuiaAm W. RaBINovITz 


I. INTRODUCTION 


“It must be acknowledged that occupations become a source of 
misfortune to those engaged in them and that, encountering the 
worst forms of disease where they hoped to gain sustenance for them- 
selves and their families, workers die cursing their thankless calling,” 
These words were written in 1701 by Ramazzini, the father of indus- 
trial medicine. 

The failure to make any or an adequate provision for occupation- 
al diseases has been and still is one of the vital shortcomings of com- 
pensation laws. Rapid industrial changes necessitate the revision of 
and addition to the workmen’s compensation acts to cover occupa- 
tional diseases. Because of the exposure to and the use of modern 
machinery and processes in everday work, a host of dreaded diseases 
such as silicosis, a rarely curable injury to the lung tissue caused by 
the prolonged inhalation of silica dust; asbestosis, a lung disease 
caused by the inhalation of asbestos dust; anthrax, a deadly disease 
contracted by working on infected hides; lead and benzene poison- 
ing; compressed air illness, a malady resulting from work carried 
on in compressed ‘air; and others, have been alarmingly on the in- 
crease. In many cases of chronic poisoning, absorption of the in- 
dustrial poison is a slow process; it is not immediately disabling as 
in the case of an accident. The horrible effects of acute industrial 
poisoning, however, are often as sudden and dramatic as any type 
of mechanical accident.? 

Yet legislators forgot the “workers who die cursing their thank- 
less calling” for almost two centuries after Ramazzini, although they 
did remember those who were hurt or died as a result of an industrial 
accident. There has been lately, largely due to efforts at standard- 
ization made by the International Labour Office,’ a growing tendency 
to relate occupational diseases to the systems of compensation for in- 
dustrial accidents. Moreover, there has been a growing conviction that 





* Special emphasis will herein be placed on Wisconsin. 
* Quoted in International Labour Office, Compensation for Occupational Dis- 
eases, Studies and Reports, Series M., No. 3 p. 1. 
* Alice Hamilton, Industrial Poisons in the United States (1925) 78-9. 
* Barbara N. Armstrong, Insuring the Essentials (1932) 202. 
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an excellent stimulus towards all possible prevention of occupational 
diseases would be created by making employers responsible for the 
health of their workers. 


II. HistortcaL BACKGROUND 
A. Europe 


By passing its Factory Law of March 23, 1877, Switzerland be- 
came the first country to consider occupational diseases as the re- 
sponsibility of employers.* Article 5 of this law directed the Swiss 
Federal Council to “enumerate industries, employment in which 
suffices both exclusively and essentially to engender certain serious 
diseases to which responsibility as defined for accidents would ex- 
tend.”® In accordance with this provision, Article 5 of the Law of 
June 25, 1881 specifically provided that the employer should be re- 
sponsible for injury arising out of scheduled diseases, the causes of 
which could be traced to dangerous substances peculiar to certain in- 
dustries.* By its order of December 19, 1887, the Federal Council 
listed twenty-two such dangerous substances and products; in 1901, 
it increased the number of substances to thirty-four, and in 1916 to 
forty-seven.” 

Thus Switzerland became the first country to make employers 
liable in some measure for the safety of those of their workers who 
suffered from industrial diseases, to the same extent as for those 
who suffered from industrial accidents. Thus was it also the first 
to introduce the idea of “scheduling” diseases or harmful sub- 
stances—an idea which was to become so popular in England, and 
later in America. 

In 1906 Great Britain revised its Workmen’s Compensation Law 
of 1897, being the first country to follow the example of Switzerland 
in providing compensation for certain diseases named by schedule.® 
Following the example of Great Britain, practically all the other 
European countries revised their compensation laws to grant cov- 
erage for scheduled diseases. 





“International Labour Office, Compensation for Occupational Diseases, 
ay Poem Reports, Series M., No. 3 p. 26. 
m. 


"International Labour Office, Compensation for Occupational Diseases, Studies 
and — Series M., No. 3 p. 27. 


"Ibid. p. 33. 
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B. United States 
1. The Abolition of the Common Law Doctrine 


Not until 1911 did even accident compensation statutes, able to 
stand the test of constitutionality, begin to be enacted in the United 
States. 

The workmen’s compensation legislation laid down a new prem- 
ise upon which liability is predicated. Under the common law an em- 
ployee, who had been injured in the course of his employment, had 
to prove negligence on the part of his employer in order to recover 
damages. Moreover, the employer on his part could make use of 
the three defences of assumption of risk, contributory negligence, 
and the negligence of a fellow servant. These defences made it 
practically impossible to obtain compensation for the injured workers 
and the families of those who died or were disabled by industry. 
Attempts to improve the liability law by abolishing one or more of 
the employer’s defences, or by shifting the burden of proof to the 
employer, proved futile. Therefore it began to be recognized that 
some principles more just to the employees would have to be 
adopted.?° 

The legislative purpose behind workmen’s compensation acts, 
therefore, was to abolish the common law system relating to injuries 
to employees as wholly inadequate to meet modern conditions. They 
were enacted into law as the result of a belief that the common law 
system of litigation was unduly wasteful and expensive ; that injuries 
were an inevitable consequence and accompaniment of modern in- 
dustry; that the loss of workmen’s earning power because of such 
injuries, whether due to the fault of the employer or not, was properly 
a part of the cost of industry, which should be assumed by the in- 
dustries themselves rather than placed upon the worker ; and that the 
best means of accomplishing this result was to require employers, 





* Barbara N. Armstrong, Insuring the Essentials (1932) 252. 

*Said the Supreme Court of Wisconsin in Borgnis v. Falk, 147 Wis. 327, 
347, 133 N.W. 209 (1911): “It was admitted by lawyers as well as laymen that 
the personal injury action brought by the employee against his employer to 
recover damages for injuries sustained by reason of the negligence of the employer 
had wholly failed to meet or remedy a great economic and social problem which 
modern industrialism has forced upon us, namely, the problem of who shall make 
pecuniary recompense for the toll of suffering and death which that industrialism 
levies and must continue to levy upon the civilized world . . . To speak of the 
common-law personal injury action as a remedy for this problem is to jest with 
serious subjects, to give a stone to one who asks for bread. The terrible 
waste, the overwhelming temptation to the commission of perjury, and the rela- 
tively small proportion of the sums recovered which comes to the injured parties 
in such actions, condemn them as wholly inadequate to meet the difficulty.” 
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individually or in groups, to compensate employees for accidental in- 
juries arising out of and in the course of employment. 

Accordingly workmen’s compensation acts without exception abol-- 
ished the employer’s common law defenses of assumption of risk, 
contributory negligence, and fellow servant doctrine, and then pro- 
yided the new test of liability and the procedure and measure of com- 
pensation to be allowed. 

As to the new basis of liability, the early compensation laws were 
elective, employers and employees being free to accept or reject the 
benefit of the law. The abolition of the common law defenses was a 
strong pressure on employers to accept the new regime. To induce 
acceptance by workers, the employee who rejected was left to his 
common law rights, that is, subject to the three defences otherwise 
abolished.1_ Such laws were uniformly sustained by the courts.!* 


2. Constitutional Problem of Compulsory Laws 


Among the first to pass compulsory compensation laws was the 
State of New York. In 1911 it enacted a general compulsory law 
for hazardous occupations. It was declared unconstitutional’* on 
the grounds that it deprived the employer of his property without 
due process of law and that it could not be sustained on the theory 
that it was required by economic and social conditions. Nor was it 
sustainable as the proper exercise of the state’s police power. 

In 1917, however, the United States Supreme Court gave its 
sanction to compulsory compensation laws in the now famous case 
of New York Central Railway Co. v. White’ by holding that it was 
a proper expression of the police power of the State. Said Justice 
Pitney, speaking for the United States Supreme Court: 


“One of the grounds of its [the public] concern with the con- 
tinued life and earning power of the individual is its interest in 
the prevention of pauperism, with its concomitants of vice and 
crime. And, in our opinion, laws regulating the responsibility of 
employers for the injury and death of employees arising out of 
the employment, bear so close a relation to the protection of the 
lives and safety of those concerned that they properly may be 
regarded as coming within the category of police regulations.”*® 


“Barbara N. Armstrong, Insuring the Essentials (1932) 252. 

* Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911) ; Sexton v. Newark 
Dist. Tel. Co., 84 N. J. L. 85, 86 Atl. 451 (1913); Middleton v. Texas Power 
& Light Co., 108 Texas 96, 185 S. W. 556 (1916). 

Ives v. So. Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431 (1911). 

*243 U. S. 188, 37 Sup. Ct. 247 (1917). 

™ Ibid. at 207. 
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III. Statutory Provisions OF THE SEVERAL STATES 
A. States Failing to Provide for Occupational Diseases 
1. By Statutory Exclusion 


The compensation laws of the following states’* expressly exclude 
all diseases not attributable to an injury by accident: Alabama, Ari- 
zona, Delaware, Georgia, Idaho, Indiana, Louisana, Maryland, Mis- 
souri, Montana, Oklahoma, South Dakota, Tennessee, Utah, Ver- 
mont, Virginia, and Wyoming. 


2. By Court Interpretation 


The laws of the following states’” do not contain a statutory pro- 
vision excluding occupational diseases, but do contain the phrase “in- 
jury by accident”, or some similar phrase in which “accident” is the 
controlling word, as a statutory prerequisite to recovery: Colorado, 
Florida, Iowa, Kansas, Maine, Michigan, Nevada, New Hampshire, 
New Mexico, Oregon, Pennsylvania, Rhode Island, South Carolina, 
Texas, and Washington. 

The phrase, “injury by accident arisin~ out of and in the course 
of employment”, was taken from the original English Workmen's 
Compensation Law of 1897.18 In Steel v. Cammell Laird & Coa 
workman, whose employment necessitated the handling of white and 
red lead, gradually accumulated this lead into his system, with the 
ultimate result that he suffered from lead poisoning, which produced 
partial paralysis and incapacity for work. The King’s Bench reversed 





* Ala. Code (1923) §7596 (j); Ariz. Rev. Code Ann. (Struckmeyer, 1928) 
$1420; Del. Laws 1917, c. 233 §3193 ss—138(c); Ga. Code Ann. (Park, 1933) 
$114-102; Idaho Code Ann. (1932) §43-1810; Ind. Stat. Ann. (Burns, 1933) 
§40-1701(d) ; La. Gen. Stat. (Dart., 1932) §4427; Md. Ann. Code (Bagby, 1924) 
art. 101 §65 (6); Mo. Rev. Stat. (1929) §3305 (b) as amended by Mo. Laws 
1931 H. B. No. 498 provides that occupational diseases may, by joint agreement be 
brought under the compensation law; Mont. Rev. Code (Choate, 1921) §2870; 
Okla. Stat. Ann. (Harlow, 1931) §13350 (7); S. D. Comp. Laws (1929) §9490; 
Tenn. Code (Will Shan. & Harlow, 1932) §6852(d); Utah Rev. Stat. Ann. (1933) 
$42-1-42(5); Vt. Pub. Laws (1933) §6485 (4); Va. Code Ann. (Michie, 1930) 
§1887(2d); Wyo. Rev. Stat. Ann. (Courtright, 1931) §124-106-7(m). 

**Colo. Comp. Stat. (1921) §4389; Fla. Gen. Laws of 1935 Chap. 17481, No. 
710; Iowa Code (1931) §1363; Kans. Rev. Stat. Ann. (Supp. 1933) §44-501; 
Me. Rev. Stat. (1930) c. 55 §8; Mich. Comp. Laws (1929) §8417-1; Nev. Comp. 
Laws (Hillyer, 1929) §2680; N. H. Public Laws (1926) c. 178, §2; N. M. Stat 
Ann. (Courtright, 1929) §156-102, as amended by N. M. Laws 1933, c. 178 
Ore. Code Ann. (1930) §§49-1814, 49-1827; Pa. Stat. (1920) art. II(b), §21983; 
R. I. Gen. Laws (1923) §1212; S. C. Session Laws (1935); Texas Complete Stat. 
(1928) §§8306-8309; Wash. Rev. Stat. (Remington, 1932) §7675. 

*60 & 61 Vict. c. 37 §1 (1897). 
2 K. B. 232 (1905). 
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a compensation award under the Workmen’s Compensation Act of 
1897 for the following reasons: 


Collins, M. R.: “...It is not possible to indicate any precise time 
at which the mischief arose. It seems to me that the provisions of 
s. 2 of the Act shew that what is dealt with are cases in which a 
date can be fixed as that on which the injury by accident came 
about. I am unable to find such a date in this case. It has been 
suggested that there were a series of accidents by the continuous 
absorption of lead, by one or other of the three processes named ; 
but this suggestion does not meet the difficulty which arises from 
the provisions of the Act as to notice of the particular date of the 
accident or injury. 

“T have come, for these reasons to the conclusion that the in- 
jury sustained by the applicant cannot be described as an ‘injury by 
accident’ so as to bring the case within the Act and that the appeal 
should be allowed.””° 





This rigid interpretation of “injury by accident” was carried over into 
the United States.” 

To remedy this situation England amended its law in 1906 to in- 
clude a schedule of diseases made compensable under the law. But 
most of the states which include the phrase, “injury by accident”, in 
their laws have to date not made provision to cover occupational 
diseases ; at the same time they still interpret this phrase to exclude 
occupational diseases, and thus by interpretation deny their workers 
compensation just as effectively as those states which definitely ex- 
clude occupational diseases from their acts by statutory provisions. 

In Hock v. Texas Employers’ Ins. Assn." dermatitis caused by 
continued exposure of the skin to cement dust was held to be an occu- 
pational disease, and hence not compensable under the Texas Com- 
pensation Act. 

In Chop v. Swift & Co.,?* a worker in a packing plant was engaged 
in handling cold sausage, working in a cold room. She contracted a 
condition manifested by numbness and pains in her arms which later 





* Ibid. at 236-7. 
™“Accident” is interpreted to mean “any unlooked for mishap” or “unto- 
ward event” in Bryant v. Fissell, 84 N. J. L. 72, 86 Atl. 458 (1913). It is well 
settled under the New York decisions that to be accidental, the injury must be 
assignable to a determinate or single act identified in space or time and . . . to 
something catastrophic or extraordinary”. Lerner v. Rump, 241 N. Y. 153, 149 
N. E. 334 (1925). 
~, 80 S. W. (2d) 793 (Texas Civil App. Mar. 1935). 
118 Kan. 35, 233 Pac. 800 (1925). 
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physicians called musculospiroparalysis. Compensation was denied on 
the following grounds: 


“We think the trial court rightly concluded that the injury was not 
compensable under the workmen’s compensation law. The act does 
not provide for occupational diseases, but only for injuries by acci- 


dent sustained in the course of employment and arising out of 
2 


In Dillingham’s Case*> compensation was awarded on the ground 
that leather poisoning was an occupational disease and as such was 
a personal injury by accident within the meaning of the statute. The 
court reversed the award by the industrial commission and held: 


“...that cases of occupational or industrial poisoning cannot be 
regarded as accidents, within the meaning of the statutes which 
provide for money payments to workmen for injuries caused by 
accidents arising out of and in the course of their employment.”™ 


Many other decisions by the courts of these states, too numerous to 
be treated individually, held that compensation for occupational dis- 
eases could not be awarded on the grounds that such diseases do not 
constitute an “accident” or an “accidental injury”.** 


B. States Providing for Occupational Diseases 


A number of states have recognized the unfairness of excluding 
occupational diseases and have made provisions therefor. These states 
have covered occupational diseases in one of the following two ways: 
(1) by the schedule method,”* that is, by listing specific diseases to be 
held compensable ; compensation may not be had for diseases which 
are not enumerated in the schedule; (2) by the all-inclusive method, 
that is by using the word “injury” instead of accident in the compen- 
sation act, “injury” being broadly construed in such state to mean any 





™ Ibid. at 36. 

127 Me. 245, 142 Atl. 865 (1928). 

* Dillingham’s Case, 127 Me. 245, 247, 142 Atl. 865 (1928). 

™ Thomson v. Amoskeag Mfg. Co., 86 N. H. 436, 179 Atl. 769 (1934) ; Iwanicki 
v. State Industrial Acc. Comm., 104 Ore. 650, 205 Pac. 990 (1922); Mills v. Sus- 
quehanna Collieries Co., 107 Pa. Super. 432, 164 Atl. 69 (1933) ; Keith v. Narragan- 
sett Elec. Co., 53 R. I. 160, 164 Atl 907 (1933); Pellerin v. Washington Veneer 
Co., 163 Wash. 555, 2 P. (2d) 658 (1931). 

Til. Rev. Stat. 1935, c. 48, §199(b); Ky. Stats. (Carroll, 1930) $4880 as 
amended by Ky. Act 1934, c. 89, §1; Minn. Stat. (Mason 1927) $4327 (9); Neb. 
Laws of 1935, c. 57, §48-152(b) ; N. J. Laws (Suppl. to Comp. Stat., 1925-1930) 
$236-27 (a); N. C. Code of 1935 Ann. art. 3 $8081 (2); Ohio Gen. Code (Page, 
1931) $1465-68 (a); W. Va. 1935 Laws, c. 79, art. 6. 
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form of injury, occupational as well as accidental ;?° a few states have 
made their acts even more definite by specifically extending their 
statutes to include occupational diseases.®° 


IV. CRITIQUE OF SCHEDULE AND ALL-INCLUSIVE PLANS 


There has been a great deal of argument as to whether the sched- 
ule plan or the all-inclusive plan is the more satisfactory. The schedule 
plan has been praised on the grounds that it is more definite, and that 
consequently it avoids speculative litigation and disappointment for 
the worker. Says Thomas N. Bartlett, Manager of the Claim Di- 
vision of the Maryland Casualty Company: 


“When a schedule plan is adopted the workers, employers, and 
insurance carriers know definitely the specific diseases covered, 
and they aiso know definitely what they are entitled to and obli- 
gated for. This unquestionably means a better approach to financial 
certainty for industry and for insurability. It avoids many uncer- 
tainties, waste and disappointment for the workers because of 
speculative litigation when indefinite and general terms are used.”* 


Undoubtedly its definiteness does make it easier for the insurance 
companies to estimate the cost and does avoid litigation by making 
it known to the worker that he will not recover compensation if he is 
suffering from an occupational disease not listed in the schedule. What 
worker, however, prefers the certainty of failure to the possibility of 
success ? 

The schedule method has been bitterly criticized as promoting 
escape from liability by failing to list the recognizedly major types of 





* Mass, Gen. Laws (1932) c. 152, $26 provides for compensation for “personal 
injury”, which is interpreted to cover diseases of an occupational nature. Johnson’s 
Case, 279 Mass. 481, 181 N. E. 761 (1932); Sullivan’s Case, 265 Mass 497, 
164 N. E. 457 (1929). The Mass. Court considered that the omission of the 
qualification “by accident” was intended to enlarge the meaning of the term 
“injury”. L. R. A. 1917 D, 103. 

Cal. Gen. Laws (Deering, 1931) Act 4749 §3(4) specifies that “the term 
‘injury’, as used in this act, shall include any injury or disease arising out of the 
employment”. 

Conn. Gen. Stat. (1930) §5223 provides for occupational disease, defined to 
mean “a disease peculiar to the occupation and due to causes in excess of the 
ordinary hazards of employment”. 

_N. Y. Session Laws of 1935, c. 254 provides for “any and all occupational 

N. D. Comp. Laws Ann. (Supp. 1925) §396 a(2) provides for “any disease 
growing out of, or proximately caused by employment”. 

f Wis. Stat. (1927) §102.35 provides for “all other injuries, including occupa- 
tional diseases growing out of and incidental to the employment”. 

“From an address delivered at the Twenty-Second Annual Convention of 
the International Association of Industrial Accident Boards and Commissions, 
Asheville, N. C., September 30-October 3, 1935. 
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occupational diseases.*? Too often, under this method, has the worker 
been required to act as a guinea pig, because the victims of the new 
industrial poisons are not given compensation protection until the 
situation becomes so serious as to command legislative attention. At 
best, the listed diseases cover only some of the known occupational 
diseases ; the denial of compensation to other workers suffering from 
diseases equally related to their occupation is the more arbitrary and 
unjustified. Thus West Virginia lists in its schedule silicosis only * 
Nebraska, occupational diseases peculiar to the smelting or metal re- 
fining industries only ;** whereas New York, having had a schedule 
of diseases contained in some twenty-seven paragraphs, covering hun- 
dreds of diseases, in March, 1935 passed the Coughlin-McCaffrey 
Bill, which amended Section 3, subdivision 2 of the Workmen’s Com- 
pensation Law to provide that compensation shall be payable for death 
or disability resulting from any and all occupational diseases.* This 
change was the result of the dissatisfaction of the workers with the 
workability of the New York schedule. How much less effective 
therefore is the schedule method of those states which list one, two, or 
few diseases only! 

Mr. Henry D. Sayer, former Industrial Comissioner of the State 
of New York, now connected with the Association of Casualty and 
Surety Executives of New York City, attacks the all-inclusive plan on 
the grounds that it is a crushing burden on industry, which will finally 
succeed in breaking industry’s back.** According to W. J. Leslie, 
Associate Manager of the National Bureau of Casualty and Surety 
Underwriters, experience to date has shown that the cost of full cov- 
erage in the states granting it is not so heavy.** The experience of the 
states operating under the all-inclusive plan, i.e., Massachusetts, Cal- 
ifornia, Connecticut, New York, North Dakota, and Wisconsin, has 
been such as to indicate that the practical problems of the all-inclusive 
plan have been exaggerated, and that they are not insurmountable ob- 
stacles. 





™ Wilcox, The Schedule Fraud in Occupational Disease Compensation, a0 
address delivered at the mid-year meeting of the American Association for Labor 
Legislation held jointly with the National Conference for Sociai Work at Kansas 
City, in May, 1934. 

*"W. Va. 1935 Laws, c. 79, art. 6. This law was the result of the horrible 
Gauley Bridge catastrophe. For further information see 4 International Juridical 
Association Monthly Bulletin (1935) 4-6. 

“Neb. Laws of 1935, c. 57, §48-152(b). 

*N. Y. Session Laws of 1935, c. 254. 

i “Henry D. Sayer, Occupational Diseases—Real and Supposed, (Pamphlet 
ition). 
™ Barbara N. Armstrong, Insuring the Essentials (1932) 279. 
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It is very natural that the courts of some of these states should in- 
terpret their laws more broadly and more liberally than others and 
more in accordance with the original purpose of workmen’s compen- 
sation acts to benefit the worker. Among these states, Wisconsin is 
considered as one of the most liberal. A brief review of the inter- 
pretation by the Wisconsin court of legislation covering occupational 
diseases will serve as an index of the workability of occupational dis- 
ease legislation in general. 


V. Tue “LIBERAL” WIsconsIN EXPERIENCE 


Prior to 1919 the Wisconsin Workmen’s Compensation Act made 
no specific provision for occupational diseases. In 1919 Wisconsin 
amended its Workmen’s Compensation Act as follows: 


“The provisions of sections 102.01 to 102.34 both inclusive, are ex- 
tended so as to include in addition to accidental injuries, all other 
injuries including occupational diseases growing out of and inci- 
dental to the employment.”’** 


Thus did Wisconsin specifically extend its act to include occupational 
diseases. The phrase “growing out of and incidental to the employ- 
ment” has in general been interpreted to have the same meaning as 
‘that applied to “accidental injuries” ;*° i.e., that the workman must at 
the time of the injury be in the course of employment, and that there 
must be a causal connection between the disease and the employment. 

Time of injury, however, could not possibly have the same mean- 
ing when applied to occupational diseases as when applied to acci- 
dental injuries because of a fundamental difference between acci- 
dents and diseases. An accident happens at a definite point of time, 
whereas the appearance of an occupational disease may involve a long 
period of time. Thus in occupational diseases any one exposure is in- 
consequential in itself; it is the accumulation of repeated absorptions 
of the industrial poison which produces the disease. Time of injury 
as defined in the Wisconsin Compensation Act prior to 1919 meant 
the date of the accident which caused the injury. Since all the 1919 
amendment did was to include occupational diseases without changing 
any of the other provisions of the statute, the interpretation of the 
terminology of the statute in relation to occupational diseases becomes 





* Wis. Stat. (1919) §102.35. 

” For an excellent, thorough review of the interpretation of the phrase 
“growing out of and incidental to the employment”, as applied to accidental 
injuries, see Brown, Arising Out of and in the Course of Employment (1931-2) 
7 Wis. L. Rev. 15, 67, 134, 217. 
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a very essential and difficult question. Being based on accidental 
injuries, the Act provided for notice to the employer, for the happen- 
ing of the accident at a definite time and place, for wage loss which 
began at a definite time, etc. None of these provisions adequately fitted 
the occupational disease problem. 

Three constructions of fixing the “time of injury”, so as to per- 
mit the giving of notice of claim for compensation, presented them- 
selves: (1) the date of the actual contraction of the disease, although 
disability might not manifest itself for a long period of time; (2) the 
date of the first manifestation of a symptom due to the disease; and 
(3) the date when the employee is disabled from rendering further 
service. If it were held that disability arose with the first manifesta- 
tion of a symptom of the disease, then workmen might too often be 
unjustly barred by the provisions of the statute relating to notice of 
injury.*° If it were held that disability arose at the time of the con- 
traction of the disease, although disability might not manifest itself 
for a long period of time, then the employee might too often have un- 
justly been barred recovery by the time limitations contained in the 
statute.*t Hence the third interpretation, of fixing the “time of injury” 
as the date of the culmination of the diseased condition in an incap- 
acity for work, was adopted by the Wisconsin Court*? as being the 
most humane and beneficial to the employees. Said the Court, in deal- 
ing with notice of injury: 


“Unless the date when the employee is disabled from rendering 
further service be taken as the date that determines liability, it will 
be very difficult to administer the workmen’s compensation act so 
far as disability resulting from occupational disease is concerned. 
The protection of the rights of both the employer and the em- 





““No claim for compensation shall be maintained unless, within thirty days 
after the occurrence of the injury or within thirty days after the employe knew 
or ought to have known the nature of his disability and its relation to his em- 
ployment, actual notice was received by the employer or by an officer, manager or 
designated representative of an employer. If no representative has been desig- 
nated by posters placed in one or more conspicuous places, then notice received by 
any superior shall be sufficient. Absence of notice shall not bar recovery if it 
is found that there was no intention to mislead the employer, and that he was 
not misled thereby. Regardless of whether notice was received, if no payment of 
compensation (other than medical treatment or burial expense) is made, and no 
application filed with the commission within two years from the date of the 
injury or death, or from the date the employe or his dependent knew or ought 
to have known the nature of the disability and its relation to the employment, 
the right to compensation therefor shall be barred.” Wis. Stat. (1931) §102.12. 

“ Idem. 

“ Schaefer and Co. v. Industrial Comm., 185 Wis. 317, 201 N. W. 396 (1924); 
Employers’ Mutual Liability Insurance Co. v. McCormick, 195 Wis. 410, 217 
N. W. 738 (1928); Zurich Gen. Acc. & Liability Ins. Co. v. Industrial Comm, 
203 Wis. 135, 233 N. W. 772 (1930). 
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ployee requires that liability be fixed as of that date. If liability 
must be determined as of the date when the disease had its in- 
ception, the employee would be under the necessity of giving notice 
of every slight ailment which might be the incipient stage of some 
occupational disease that might cause disability at some more or 
less distant future time. . . .” 

“Unless the workmen’s compensation act be construed to permit 
the giving of notice of claim for compensation for disability result- 
ing from occupational diseases within thirty days from the date of 
disability, employees who are entitled to compensation because of 
disability caused by such diseases might find their claims 
barred.”’** 


Thus liability to pay compensation to the employee for an occupa- 
tional disease became fixed as of the date when the employee is dis- 
abled from rendering further service, not when the disease had its 
inception. 

In line with such interpretation, the Wisconsin Legislature in 1931 
defined “time of injury” as the date when the disability from occu- 
pational disease first occurred.** 

At no time, however, did the legislature define the term “disabil- 
ity.” It has been consistently interpreted by the court to mean an 
injury which causes a wage loss.*® 

A wage loss, in turn, has been held to occur at a point of physical 
incapacity to continue work in the usual and customary way.*® Chief 
Justice Rosenberry in his opinion rendered in the North End Foun- 
dry Co. cases*™ states as follows regarding the definition of wage 
loss in the Michigan Quartz Silica Co. case :*8 


“... it was held that under the evidence he [the claimant] sus- 
tained a wage loss, that is, he quit work because of his then phys- 
ical incapacity to continue, and that the date when he suffered the 





“Employers’ Mutual Liability Insurance Co. v. McCormick, 195 Wis. 410, 
414, 217 N. W. 738 (1928). 

“Wis. Stat. (1931) §102.01(2). 

“Employers’ Mutual Liability Insurance Co. v. McCormick, 195 Wis. 410, 217 
N. W. 738 (1928); Zurich Gen. Acc. & Liability Ins. Co. v. Industrial Comm., 
203 Wis. 135, 233 N. W. 772 (1930) ; Kannenberg Granite Co. v. Industrial Comm., 
221 Wis. 651, 250 N. W. 821 (1933); Michigan Quartz Silica Co. v. Industrial 
Comm., 214 Wis. 289, 252 N. W. 682 (1934); North End Foundry Co. v. Indus- 
trial Comm., 217 Wis. 363, 258 N. W. 439 (1935). 

“Kannenberg Granite Co. v. Industrial Comm., 212 Wis. 651, 250 N. W. 821 
(1933) ; Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 289, 252 N. W. 
682 (1934); North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 
N. W. 439 (1935); Chain Belt Co. et al. v. Industrial Comm. et al., 264 N. W. 
= oe 1936) ; Schaefer & Co. v. Industrial Comm., 220 Wis. 289, 265 N. W. 

1936). 

“217 Wis. 363, 250 N. W. 439 (1935). 
“214 Wis. 289, 252 N. W. 682 (1934). 
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wage loss was June 9, 1932 . . . Where an employee gives up his 
work because he is unable to perform it in the usual and cust 
way, that point of time in the progress of occupational disease is 
quite comparable to an accident which also prevents him from con- 
tinuing to perform service.”* 


Wage, in its turn, is dependent upon two factors: time and rate of 
compensation.®® Wage loss occurs, therefore, in either of the follow- 
ing two situations : where an employee’s rate of compensation per unit 
of time is diminished due to the fact that he is unable to continue 
with his usual work and is therefore forced to do lighter work,” 
and where an employee can no longer perform full-time service, and 
hence loses both time and rate.®? 

Finally, the wage loss must occur before the relation of employer 
and employee is terminated, and since wage loss is dependent upon 
physical incapacity to continue work in the usual and customary way, 
no compensation may be had unless this actual physical incapacity oc- 
curs while the relationship of employer-employee still exists. 

If, therefore, an employee suffers from exposure that does not 
manifest itself until after the employment is terminated, such ex- 
posure is termed medical or potential future disability. From the 
above it follows that the right to compensation centers about the fine 
distinctions between physical and medical disability. 


“So-called medical disability, as the term is used, seems to refer 
to any condition of a man’s body which makes him less resistant 
to attacks of disease or impairs his vitality. It is not necessary that 
the disability be of such kind or extent that the person subjected 
be aware of it, that it in any way impairs bodily functions or mani- 
fest itself in other ways. The term is then applied to all sub- 
sequent phases from which the subject suffers until it has reached 
a stage where it impairs his ability to carry on his normal bodily 
functions, at which point he is said to be physically disabled.”™ 


“North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 376, 258 N. W. 
439 (1935). 

“Schaefer & Co., v. Industrial Comm., 220 Wis. 289, 265 N. W. 390 (1936). 

"Zurich Gen. Acc. & Liability Ins. Co. v. Industrial Comm., 203 Wis. 135, 
233 N. W. 772 (1930); Glancy Malleable Iron Co. v. Industrial Comm., 216 Wis. 
615, 258 N. W. 445 (1935). 

™ Kannenberg Granite Co. v. Industrial Comm., 212 Wis. 651, 250 N. W. 821 
(1933) ; Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 289, 252 N. 
W. 682 (1934); Schaefer & Co., v. Industrial Comm., 220 Wis. 289, 265 N. W. 
390 (1936). 

™ Mass. Bonding & Ins. Co. v. Industrial Comm., 211 Wis. 52, 247 N. W. 
343 (1933) ; Chain Belt Co. et al. v. Industrial Comm., et al., 264 N. W. 502 (Wis. 
1936) ; Milwaukee Malleable & Grey Iron Works et al. v. Industrial Comm., et al, 
220 Wis. 244, 263 N. W. 662 (1935). 

“North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 N. W. 
439 (1935). 
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A necessary characteristic of a compensable disability seems to be 
the awareness by the employee who leaves or by the employer who dis- 
charges, of the employee’s physical incapacity to continue his work in 
the usual and customary way. In Kannenberg Granite Co. v. Industrial 
Commission® a granite cutter, after working some years for one 
employer, left his work because he was suffering from silicosis, and 
seven or eight months later started in the same line of work for an- 
other employer. He discontinued this work shortly thereafter be- 
cause of his incapacity to continue. His health deteriorated rapidly 
thereafter, terminating in his death from tuberculosis less than four 
months after he left his second employer. The court held that he had 
a compensable injury, within the meaning of the occupational dis- 
ease statutes, at the time he left the second employment which would 
sustain an award against the second employer. The fact that the 
claimant in this case left because he was not able to continue to do the 
work is emphasized again and again in the North End Foundry 
cases.5® 


“This court, however, held that upon the undisputed facts in the 
case, it appeared that Terve left because of his physical inability 
to continue the work; that he therefore sustained a wage loss be- 
for the relation of employer and employee was terminated, and 
that he was therefore within the rule laid down entitled to 
compensation.”®* (Italics supplied.) 


In the Nordberg Mfg. Co. v. Industrial Commission case Justice 
Owen stated : 


“However, there is no evidence in this case to justify or at 
least to compel a conclusion that he sustained a compensable 
injury at any time while in the employ of former employers. 
He did not quit work upon any former occasion by reason of 
disability resulting from tuberculosis. When he first consulted 
a physician about Christmas, 1929, he was not in the employ 
of anyone.”®® (Italics supplied.) 


In the Schaefer case® compensation was allowed on the grounds 
that when the company did discharge the employee, he was not dis- 





"212 Wis. 651, 250 N. W. 821 (1933). 

"217 Wis. 363, 258 N. W. 439 (1935). 

"217 Wis. 363, 374, 258 N. W. 439 (1935). 

"210 Wis. 398, 245 N. W. 680 (1933). 

"210 Wis. 398, 401, 245 N. W. 680 (1933). 

“Schaefer & Co., v. Industrial Comm., 220 Wis. 289, 265 N. W. 390 (1936). 
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charged because of a potential future disability,** but because of an 
actual present physical incapacity to continue.® 

An excellent summary of the entire situation by Chief Justice 
Rosenberry follows: 


“This leaves unprovided for the case of a workman who has been 
subjected to exposure which does not manifest itself while he 
is in the employ of an employer who has contributed to his dis- 
ability. The employer who exposed him is not liable, because the 
workman is not in his employment at the ‘time of accident’ 
The employer in whose service he is at the time of accident 
and who has not contributed to the injury is not liable because 
the injury (occupational disease) was not incidental to and did 
not grow out of that employment. It is considered that the 
holding that the last exposure should be taken as the ‘time of 
accident’ would involve the whole matter in great difficulty 
and uncertainty. The statute does not aim at exposure but dis- 
ability.”® (Italics supplied.) 


Liability for such a situation as described above by Chief Justice 
Rosenberry, however, had to be placed somewhere if the purpose of 
the Wisconsin Workmen’s Compensation Act was to be realized. 
It may be argued that it is unfair to make the last employer re 
sponsible for an injury to a workman to which he may have only 
partly contributed. On the other hand, it is extremely difficult in 
the case of occupational diseases to know exactly what part each 
employer played in contributing towards the disease. It is im- 
possible to apportion the percentage of the disease the worker may 
have incurred at his various places of employment. It was necessary 
therefore to place the liability definitely, and the last employer whose 
employment caused the disability was made responsible. To coun- 
teract any argument of unfairness about such a stand, it may 
be argued that in the final analysis, an equitable distribution of 
the relative cost to industry will be the result. Accordingly, in 1933 
an amendment was passed defining “time of injury” “occurrence of 
injury” “date of injury” as the date of the accident which caused the 
injury .... or “in the case of disease, the last day of work for 
the last employer whose employment caused disability.”®* A foot- 
note to this amendment reads as follows: 





“North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 N. W. 
439 (1935). 

“Schaefer & Co. v. Industrial Comm., 220 Wis. 289, 265 N. W. 390 (1936). 

“Zurich Gen. Acc. & Liability Ins. Co. v. Industrial Comm., 203 Wis. 135, 
147-8, 233 N. W. 772 (1930). 

“Wis. Stat. (1933) c. 402. 
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“Chapter 402, Laws of 1933, effective July 14, 1933, amended 
the act so as to provide remedy in case of occupational disease 
where disability results following termination of employment. 
The Supreme Court had held under former provisions that the 
date of injury in case of occupational disease was the date of dis- 
ability, and that unless disability resulted while the relationship 
of employer and employe existed there could be no recovery.” 
(Revisor’s note) 


From this one would infer that the purpose of the amendment was 
to provide compensation for exposure or medical disability that 
may at some future time, following termination of employment, cause 
actual physical disability. The court, however, has refused to in- 
terpret the amendment in this light® on the grounds that the legis- 
lature was well aware of the consistent interpretation given to the 
term “disability” previous to its passing either the 1931 or 1933 
amendments; that had it therefore intended to cover exposure as 
well as actual physical incapacity, it had ample opportunity to re- 
define the term “disability” in either of the above two amendments ; 
and that furthermore its failure to redefine the term “disability” 
justifies the court in continuing to interpret it as heretofore. 


“The workman’s compensation act was revised by ch. 403, laws 
[of 1931, when the legislature had before it the decision in 
Zurich G. Acc. & L. Ins. Co. v. Industrial Comm., 203 Wis. 135 
and other cases in which the defect in the law was pointed out yet 
no change was made in respect to the matter under considera- 
tion. The Wisconsin Granite Company case was decided in 1932 
so that when the legislature of 1933 enacted ch. 314 of the laws 
of 1933, it did it with the interpretation of the act by this Court 
before it. Certain rules of statutory construction have been 
adopted by the legislature. 
“Section 370.01(1) provides: 


‘Technical words and phrases and such others as may have 
acquired a peculiar and appropriate meaning in the law shall be 
construed and understood according to such peculiar and appro- 
priate meaning.’ 

“In the Zurich case, supra, the Court had before it a difficult 
problem of construction. As was there pointed out the statute 
was drawn to cover accidental injuries without any thought 
of its application to occupational diseases. The right of recovery 
for injuries sustained by reason of occupational diseases was 
then inserted into the statute without a revision so that the terms 


“Footnote 1, Industrial Comm. of Wis. Workmen’s Compensation Act with 
1933 Amendment. 

“Milwaukee Malleable & Grey Iron Works et al. v. Industrial Commission 
tt al., 220 Wis. 244, 263 N. W. 662 (1935). 
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in the statute applicable only to injuries were required to be in- 
terpreted as applied to occupational diseases. The Court pointed 
out the defects in the statutory procedure and did the best it could 
to make the law workable in the interests of its beneficiaries, 
Because the primary purpose of the law as of all workmen's 
compensation acts is to compensate in some measure injured 
workmen for loss of wage earning power sustained in the industry 
the Court defined “disability” as used in the statute as being such 
an injury caused either by accident or occupational disease, as 
results in a wage loss. As already pointed out that construction 
has been consistently adhered to. When the legislature adopted 
the amendment of 1933 it used the word “disability” as thus 
defined by the Court. Under the legislative mandate we are 
obliged to interpret the statute in accordance with the meaning 
theretofore ascribed to that word.”®* 





















Thus we see that even under the Wisconsin Statutes to date there 
can be no recovery for exposure, or medical disability that may 
result in actual physical incapacity at a time when the employer- 
employee relationship is no longer existent; in other words, when 
the disability is belated. 

In fact, Chief Justice Rosenberry reiterates this fact, already 
emphasized in the North End Foundry case,® in the Schaefer case,” 
the latest case thus far interpreted under the 1933 amendment. 














“The real source of difficulty in silicosis cases is that many 
men suffering from the ailment in some of the various stages 
are able to and do continue to work and receive full compensation 
therefor long after they have sustained what has been referred 
to as a medical but what might be more properly referred to as 
a pathological disability and therefore as a matter of fact sus- 
tain no wage loss. It is because the legislature has so far seen fit 
to withhold compensation for physical impairment which is not 
of a kind or of a degree which results in the physical incapacity 
of the claimant to work that the difficulty in these cases springs. 
There is a feeling that a person who has sustained a loss of phys- 
ical vigor and has his system invaded by foreign substances 
which may and often do result in impairing his ability to work 
and not infrequently in death, should have compensation. For 
that reason there is constant pressure on the Court to enlarge 
legislative enactments by construction so that compensation may 
be awarded in such cases. If the legislature of 1933 had im 
tended that the term “disability” as used in the 1933 act was to 
mean so-called medical or pathological disability as distinguished 



























“Schaefer & Co., v. Industrial Comm., 220 Wis. 289, 265 N. W. 390 (1936). 
“North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 N. W. 
439 (1935). 
® Schaefer & Co. v. Industrial Comm., 220 Wis. 244, 265 N. W. 390 (1936). 




















1937] COMPENSATION OF OCCUPATIONAL DISEASES 215 


from actual physical incapacity to work, it would undoubtedly 
have said so.”*° 


Manifestly, it is a great injustice to the worker suffering from occu- 
pational disease to make the compensability of an injury depend 
upon the time it takes for the injured person to feel the effects 
of the injury, since in its nature an occupational disease is con- 
tracted by a slow and gradual process, and often does not mani- 
fest itself for a long period of time.”! There is nothing in the statutes 
as they now stand to prevent a reoccurrence of the horrible Gauley 
Bridge’ catastrophe, for even with appropriate safety measures, 
exposure to silicosis occurs which may not manifest itself until 
after the employment is terminated. 


Moreover, the health of workers could so much more easily be 
safeguarded were compensation not withheld until definite disability 
occurs, for frequently many keep on working for economic reasons 
when they are aware that a continuance of such work jeopardizes 
their future and dooms them to an early death. 


Another obstacle to recovery is the fact that the burden of proof 
is still on the worker, and because of the nature of occupational 
diseases, it is extremely difficult for the worker to establish the 
fact that the disease is the proximate result of the employment— 
much more difficult than to establish such causal relation in the case 
of accident. Accidents are sudden events which can be fixed defi- 
nitely as to time and are generally clear-cut as to causes and con- 
sequences. Occupational diseases, however, are not clear-cut as to 





* Idem. 
"“Tn General terms this process may be stated in an untechnical way as 
follows: The fine particles of dust when inhaled, lodge on the moist surface of the 
interior of the lungs . . . make their way through the lining membrane of the 
air spaces into surrounding lymph channels . . . . Eventually in progressive cases, 
many of the original essential structures of the air and circulatory channels are 
beyond repair and replaced by scar tissue medically known as fibrosis... . 
Depending upon the duration and intensity of the exposure to the dust, the size 
of the particles, the intercurrence of infections and the like, the disease may 
develop within a comparatively few months or may take many years and may 
even manifest itself only after the lapse of several years following cessation of 
employment. In its manifestations it may simulate heart disease or other varieties 
of lung disease, and in earlier stages it may present but few and ill-defined signs 
in the stethescope and the x-ray examination. Under these circumstances it is 
natural therefore that the disease should be frequently overlooked, not only by 
the sufferer himself but also by the physicians.” Marsh v. Industrial Acc. Comm., 
217 Cal. 338, 18 P. (2d) 933, 935 (1933). 
: "The now exposed West Virginia tunnel project, which in a race against 
time, to avoid a federal injunction, already claimed 472 lives and doomed an 
estimated 1500 more to certain death from silicosis. For further information, 
see 4 International Juridical Association Monthly Bulletin, (1935) 4-6. 
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causes and consequences, and because of their medical uncertainty, 
are extremely difficult to trace. 

The problems presented by occupational diseases are so markedly 
different from those that characterize accidental injuries, that attempts 
to extend an act which originally covered injuries resulting from 
accidents to cover incapacity resulting from occupational diseases 
are bound to result in chaos. The inadequacy of occupational disease 
legislation is well attested to in the following excerpt from an opinion 
rendered by Justice Owen: 


“We take this occasion to emphasize again, as we have many times 
in the past, that the right of an employee to compensation for an 
occupational disease hangs by a slender thread, in view of the very 
cursory statutory provisions upon which that right must rest, 
It has required no little judicial ingenuity to save the right in 
many cases where the legislature seemed to intend compen- 
sation to be paid. It is realized full well here that most any time 
judicial ingenuity will be baffled, and there may come a time 
when a worthy employee must go uncompensated because of 
the failure of the legislature to grapple with the subject in a 
specific and definite way.””* 


This prediction of Justice Owen has become a reality in altogether 
too many cases. 


VI. CoNncLusIon 


Though a proper definition of the term “disability” would be 
of great value to the court in interpreting the Act as it now stands, 
it would in no way solve the many other difficulties of interpretation, 
such as notice, time of injury, wage loss, etc., which the court 
encounters in attempting to make its provisions cover occupational 
diseases. Any compensation law including occupational diseases to 
be really effective—to really fulfill its bona fide purpose and intent— 
would require a separate act with a separate framework of rules and 
procedure for the administration of such an act. To this end the 
legislature of North Carolina is to be commended, for though its 
Act of 1935" provides for a schedule plan of compensation, it is 
the first state to date to have amended its compensation law with 
an entirely new section dealing specifically with and applying to 
silicosis and asbestosis.”* It is to be hoped that Wisconsin will in the 





“Nordberg Mfg. Co. v. Industrial Comm., 210 Wis. 398, 403, 245 N. W. 
680 (1933). 

“N. C. Code of 1935 Ann., art. 3 §8081 (2). 

™ Ibid. $8081 (11). 
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near future follow the example of North Carolina and set up a 
separate act devoted to a study of not only silicosis and asbestosis but 
of all occupational diseases. 

If, however, the laws of the states that do in some measure pro- 
vide for occupational diseases are not as effective as they might be, 
how totally lacking in consideration for the worker are the states 
of Arkansas and Mississippi, which to date have not passed any 
compensation laws whatever, and those thirty-two states, previously 
discussed,” whose laws, either by express provision, or by the in- 
terpretation placed on them, exclude compensation for all occu- 
pational diseases. If the principle underlying the workmen’s com- 
pensation acts be that injuries are an inevitable consequence and 
accompaniment of modern industry and that therefore the loss of 
workmen’s earning power because of such injuries is properly a 
part of the cost of industry, then it is extremely difficult to under- 
stand why the worker who is disabled because of a disease that 
came upon him as a result of his exposure in his work to an in- 
dustrial poison, such as dust, gas, or fumes, should not be equally 
entitled to compensation with his fellow worker whose disability 
came on him because of an accident. It is incomprehensible why 
states should compensate for tear and not for wear, but that is 
precisely what they do. 

The total lack of occupational disease legislation in most of 
the states, therefore, and the relative inadequacy of the occupa- 
tional disease legislation, where it does exist, continue to bear 
witness to the truth of Ramazzini’s words, which though written 
in 1701, still apply: “It must be acknowledged that occupations 
become a source of misfortune to those engaged in them and that, 
encountering the worst forms of disease where they hoped to gain 
sustenance for themselves and their families, workers die cursing 
their thankless calling.”’”? 





"See notes 16 and 17. 

"The twentieth session of the International Labor Conference adopted the 
following resolution June 16, 1936: 
“Whereas the International Labour Office in 1930 convoked the first inter- 
national conference of experts on silicosis, in conjunction with the Chamber of 
Mines, Johannesburg, and in other ways has sought to promote and stimulate 
research in several countries; 
Whereas the International Labour Conference, by inscribing silicosis in the 
Workmen’s Compensation (Occupational Disease) Convention (Revised), 
1934, has already recognized its importance; 

there is need to draw up a plan of action for the protection of 

workers from silicosis and other respiratory diseases due to dust in numerous 
occupations in all countries; 
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Whereas the International Labour Conference is convinced of the expediency 
of submitting the various aspects of the question to fresh in in 
the light of further knowledge acquired in the course of recent years in the 
medical as well as in the technical sphere; 

Therefore, the International Labour Conference requests the Government 
Body to consider the desirability of convoking a new international meeting 
of experts which should be asked, after examination of available data, to 
propose a programme of national and international action to achieve (a) 
early diagnosis of these diseases, (b) adequate compensation for injuries 
due to them, and (c) maximum prevention of dust risks in the industries 
involved.” (Moved by Miss Miller, Government, United States of 

and adopted without opposition). 58 Ind’l1 and Labor Information 414, 
GENEVA, Nov. 12.—The governing body of the International Labor Office 
decided today to convoke silicosis experts for medical foundation work prep- 
aratory to executing the resolution of the June International Labor Cop. 
ference adopted on the United States Government’s motion. N. Y. Times, 
Nov. 13, 1936. 




















STATUTE LAW 


WorKMEN’s COMPENSATION AcT—UsE oF PARTNERSHIP TO 
Avorw LiaBILITY—INDEPENDENT CONTRACTOR OR EMPLOYEE.—Is a 
ership valid if formed by employees at the suggestion of the 
employer, for the purpose of enabling the employer to avoid liability 
ynder the Workmen’s Compensation Act? If so, how much control 
can the company retain or exercise over the partnership without the 
ers being deemed still employees within the meaning of Wis. 
(1933) Section 102.07 (4)? Is there any presumption of the 
status of independent contractor rather than employee due to the 
formation of a partnership? 

These questions are suggested by the recent case cf York v. 
Industrial Commission.’ Four granite cutters employed by Schlimgen 
Memorials, Incorporated (hereinafter referred to as the company) at 
different hourly wages, were laid off at the close of 1932 due to 
the high cost of silicosis insurance. In April, 1933 at the suggestion 
of the company, the four ex-employees entered into a partnership 
agreement to carry on the “business of manufacturing monumental 
and building work” with “profits” to be divided equally among the 
partners every sixty days. The company leased to the partnership 
their former place of employment with its machinery and tools, at 
an agreed price. The company was to be the sole distributor and 
sales agent of the partnership which could manufacture only those 
articles ordered by the company. In the lease, the company agreed 
to purchase a certain amount of cut stone from the partnership, the 
price to be set “reasonably below the market price.” The a 
ment created a sort of base price; if more than the stated amount 
was purchased the rent paid by the partnership was to be raised, and 
if less, would be lowered. The company could terminate the lease 
on five days’ notice “if for any reason the corporation shall become 
dissatisfied with the manner in which the terms of the lease and 
agreement are carried out.” The partners agreed not to hold the com- 
pany for any claims they might have under the Workmen’s Com- 
pensation Act. The above agreement was followed, with minor 
alterations, until the company terminated the lease on Dec. 1, 1934. 

This plan was devised by the company president for the ad- 
mitted purpose of escaping liability under the Workmen’s Compan- 
sation Act. The partners signed with full knowledge of the facts, 
and there was no question of fraud in the case. The partnership 
operated very much the same as when the partners were admittedly 
employees; their wages were about the same, and they were sub- 
ject to substantially the same degree and kind of control by the 
company as when they had been its employees. At one time the com- 
pany president insisted that the partnership discharge one of the 
partners, which it did. 





*269 N. W. 726 (Wis. 1936). 
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Jesse B. York, one of the partners, brought action against the 
company for an alleged disability resulting from silicosis. The jn- 
dustrial commission denied compensation on the ground that York 
was not an employee of the company. The Circuit Court for Dane 
County vacated the order, holding York to be an employee. The 
supreme court on appeal reversed the circuit court, on the grounds 
that the partnership was valid despite the purpose to evade the 
Workmen’s Compensation Act, and that York was an independent 
contractor. Justices Fairchild and Martin dissented on the ground 
that the granite cutting was still appellant’s business and under its 
control. 

The benefits of the Workmen’s Compensation Act extend only 
to employees. An “employee” is defined by statute? as “every person 
in the service of another under any contract of hire.” The problem 
then becomes one of applying this test to the facts under consider- 
ation. 

Legality of Agreement Entered into for the Purpose of Evading 
Liability under Workmen’s Compensation Act. The fundamental 
idea of the Workmen’s Compensation Act is that an injury to an 
employee, like damage to a machine, is a burden that should be borne 
by the industry and ultimately paid by those who consume the fin- 
ished product, and that such loss, like wages, legitimately enters into 
the cost of production.* The Wisconsin Court has held that the 
act should be liberally construed so as to effect the purposes for which 
it was passed, and so as to prevent evasion by employers;* also, 
that doubts respecting the right to compensation should be resolved 
in favor of the employee or his dependents. It has also been held 
that employees cannot waive the provisions of said act, as such would 
be contrary to public policy. Moreover, assumption of risk has been 
abolished as a defense under the Workmen’s Compensation Act." In 
the light of these holdings, any agreement entered into for the pur- 
pose of evading liability under the Workmen’s Compensation Act 





* Wis. Stat. (1933) $102.07 (4). 

*See City of Milwaukee v. Miller, 154 Wis. 652, 660, 144 N. W. 188, 191 
(1913) ; Murphy Supply Co. v. Industrial Commission, 206 Wis. 210, 214, 239 N. 
W. 420, 421 (1931). 

*See City of Milwaukee v. Miller, supra; Village of Kiel v. Industrial Com- 
mission, 163 Wis. 441, 158 N. W. 68, 69 (1916); Renning v. Industrial Com- 
mission, 185 Wis. 384, 387, 200 N. W. 652, 653 (1925); Tesch v. Industrial Com- 
mission, 200 Wis. 616, 627, 229 N. W. 194, 199 (1930), “In cases where the 
evidence is evenly balanced and an inference may be drawn in one way as easily 
as another, the scale should be turned in favor of the claimant, principally because 
it was the intent and purpose of the act to bring borderline cases under it and to 
close up avenues of escape which would naturally be suggested to those seeking 
to escape liability under the act”; Johnson v. Wisconsin Lumber and Supply Co, 
203 Wis. 304, 310, 234 N. W. 506, 508 (1931). 

*See Frith v. Macomber & Whyte Rope Co., 161 Wis. 549, 552, 154 N. W. 369, 
371 (1915). See note 30, infra. 

* Chicago Railway Co. v. Industrial Board of Illinois, 276 Ill. 112, 114 N. E. 
534 (1911) ; see Southland Cotton Oil Co. v. Renshaw, 148 Okla. 107, 299 Pac. 425 
(1931) ; Shaughnessy v. Northland S. S. Co., 94 Wash. 325, 162 Pac. 546 (1917). 

* Wis. Stat. (1911) c. 110a, §2394-1. 
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should be held against public policy and so null and void. Accord- 
ingly, it has been held that liability cannot be escaped by the mere 
use of a partnership arrangement.® 

On the other hand, the legislature has seen fit to exclude certain 

from the benefits of the Workmen’s Compensation Act ; inde- 
dent contractors are one of these excluded classes, therefore any 
contract in fact placing a person in that class is legal. Hence it has 
been held that although the purpose of an independent contractor 
arrangement is to avoid liability under the Workmen’s Compensa- 
tion Act,® an independent contractor is not an employee within the 
act.° However, such a holding does not ipso facto settle the question 
of whether the agreement in fact changes the relationship from that 
of employer-employee to employer and independent contractor and 
so brings the person within one of the excluded classes. 

Test of Independent Contractor versus Servant. The majority of 
the court, after reaching the conclusion that the contract in question 
was not illegal, went on to hold that the partners were in fact in- 
dependent contractors and so not within the provisions of the 
statute.1! The discussion of this problem, however, is not very exten- 
sive, the court relying mostly on the principles laid down in Kolman v. 
Industrial Commission.1* The most important single test of inde- 
pendent contractor or employee is the right of the employer to control 
the details of the work.’* In the case under discussion there was 


no control as to the details of the work by the company, but the reason 
for this is obvious. Here the employees were performing a type of 
work that did not call for detailed directions, i.e., they were working 
in accordance with shop order specifications. The existence of such 
facts has generally been held to negative the necessity of control 





*Nelson v. American Cement Plaster Co., 84 Kan. 797, 115 Pac. 578 (1911); 
Angell v. White Eagle Oil Co., 169 Minn. 183, 210 N. W. 1004 (1926); See 
Mechem, Elements of Partnerships (2d ed. 1920) $44. 

*Cf. the circumvention of usury statutes: Union Dime Saving Institute of 
N. Y. v. Wilmot, 94 N. Y. 221 (1883); Jenkins v. Moyse, 254 N. Y. 319, 172 
N. E. 521 (1930). 

* Cf. McCormick v. Sears, Roebuck & Company, 254 Mich. 221, 236 N. W. 785 
(1931) ; Fogarty v. Kaplan, 288 N. Y. Supp. 474 (City Magistrate’s Court, Borough 
of Brooklyn, 1936). 

*Cf. Deep Rock Oil Co. v. Derouin, 194 Wis. 369, 216 N. W. S05 (1927); 
Medford Lumber Co. v. Industrial Commission, 197 Wis. 35, 221 N. W. 390 
(1928); but cf. Nestles Food Co. v. Industrial Commission, 205 Wis. 467, 237 
N. W. 117 (1931). 

™219 Wis. 139, 262 N. W. 622 (1936). In this case the court held that the 
principal or dominant test to be applied in determining whether one rendering 
services for another is an employee or an independent contractor is whether the 
employer has the right to control the details of the work, although there are 
other things to be considered, such as the place of work, the time of employment, 
the method of payment, and the right of summary discharge of employees. 

* Madix v. Hochgrieve Brewing Company, 154 Wis. 448, 143 N. W. 189 (1913) ; 
Medford Lumber Co. v. Industrial Commission, 197 Wis. 35, 221 N. W. 390 
390 (1928); Kruse v. Weigand, 204 Wis. 195, 235 N. W. 426 (1931); Sprecher 
v. Roberts, 212 Wis. 69, 248 N. W. 795 (1933) ; Kolman v. Industrial Commission, 
219 Wis. 139, 262 N. W. 622 (1936). As to what constitutes “details of the work”, 
Note (1922) 19 A. L. R. 226, 233. 
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over the details of the work.’* Other significant tests to be considered 
are: Who has the risk of profit or loss ;° whether or not the employer 
had a right to discharge the man in question ;!® whose tools were 
used,”* the time and place of employment,’* whether the employment 
was of the type that is usually done by an independent contractor or 
by an employee.’® Where the person is engaged in a distinct occy- 
pation the inference is that the person is an independent contractor 
but where he is engaged in employer’s regular occupation or busi- 
ness he is usually held to be an employee.”” Where the occupation in 
which the person is employed is one which is ordinarily a function 
of the business of the employer, there is an inference that the person 
is a servant.”* Another fact that has been deemed significant is the 
method of payment.” In connection with this last point the fact 
that compensation is not called wages,”* or that there is not an agreed 
rate of wages,* or that compensation is based on the amount of 
work done rather than on the amount of time spent,”* does not of 
itself make a workman an independent contractor. 





“Blankenship v. Royal Indemnity Company, 95 S. W. (2d) 366 (Texas, 
Commission Appeals, 1936); Connor Lumber and Land Company v. Industrial 
Commission, 203 Wis. 85, 233 N. W. 559 (1930). 

* Deep Rock Oil Company v. Derouin, 194 Wis. 369, 216 N. W. 505 (1927); 
Kolman v. Industrial Commission, 219 Wis. 139, 262 N. W. 622 (1936). 

*In the following cases the court in arriving at its conclusion relied to a 
large extent on the right of discharge: Carr v. Krekler, 94 Ind. App. 508, 181 
N. E. 526 (1932) ; Grabe v. Industrial Commission, 299 Pac. 1031 (Arizona 1931); 
Packard v. Murphy, 213 Wis. 1, 250 N. W. 768 (1933); Morris v. Savage, 126 
Okla. 221, 259 Pac. 239 (1927); Utility Coal Co. v. Rogez, 170 Okla. 264, 41 P. 
(2d) 840 (1935); Taylor v. Ferrio, 170 Okla. 638, 41 P. (2d) 839 (1935). In 
these cases the court mentioned the right of discharge as one of the tests to be 
looked at in determining what the relationship actually is: Anderson v. Foley 
Brothers, 110 Minn. 151, 124 N. W. 987 (1910); Madix v. Hochgrieve Brewing 
Company, 154 Wis. 448, 143 N. W. 189 (1913) ; Kolman v. Industrial Commission, 
219 Wis. 139, 262 N. W. 622 (1936). In these cases the court considered the right 
to discharge as an essential element in their definition of control as to the “details 
of the work”. Dumright Gas Engine Company v. Sherrill, 173 Okla. 147, 46 P. 
(2d) 921 (1935); Medford Lumber Company v. Industrial Commission, 197 Wis. 
35, 221 N. W. 390 (1928). 

* Kneeland-McLurg Lumber Company v. Industrial Commission, 196 Wis. 
402, 220 N. W. 199 (1928). 

* Kolman v. Industrial Commission, 197 Wis. 35, 262 N. W. 622 (1936). 

* Nestles Food Company v. Industrial Commission, 205 Wis. 467, 237 N. W. 
117 (1931). 

* Lazarus v. Scherer, 92 Ind. App. 90, 174 N. E. 293 (1931). 

™ Restatement, Agency, §220 (2, h). 

™ Kolman v. Industrial Commission, 219 Wis. 139, 262 N. W. 622 (1936). 

* Farrin v. State Ind. Accident Commission, 104 Ore. 452, 205 Pac. 984 (1922); 
Ohio Drilling Co. v. State Ind. Commission, 86 Okla. 139, 207 Pac. 314 (1922). 

“Johnson v. Wis. Lumber and Supply Co., 203 Wis. 304, 234 N. W. 506 
(1931) ; Neitzke v. Industrial Commission, 208 Wis. 301, 242 N. W. 163 (1932). 

* Farrin v. State Industrial Accident Commission, 104 Ore. 452, 205 Pac. 984 
(1922) ; Madix v. Hochgrieve Brewing Co., 154 Wis. 448, 143 N. W. 189 (1913); 
Komula v. General Accident Fire and Life Ins. Ass. Ltd. of Scotland, 165 Wis. 520, 
162 N. W. 917 (1917); Allaby v. Industrial Commission, 200 Wis. 611, 229 N. W. 
193 (1930); Connor Lumber and Land Co. v. Industrial Commission, 203 Wis 
85, 233 N. W. 559 (1930). 
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1937) 


The courts seem quite well agreed that the written contract be- 
tween the parties shall not be conclusive evidence of the actual rela- 
tionship existing,** this being especially true if the contract appears 
to be only a colorable arrangement to enable the master to evade 


In considering these various recognized tests and also considering 
the facts of the case under consideration it is difficult to agree with 
the supreme court’s holding that York was an independent contractor 
when he was under essentially as much direct control as formerly, and 
when he was subject to various other controls; namely the right of 
the company to terminate the lease on five days’ notice, and to sug- 

the discharge of one of the partners. The further facts, that 
Fork could only work for the company,”* that the price of the cut 
stone was to be set “reasonably below the market price”, that York’s 
earnings were substantially the same as when he had admittedly been 
an employee, that the tools and premises were really furnished by 
the company since the charge for them was subject to being raised or 
lowered depending on the amount of work given the partnership by 
the company, that the partners worked about the same number of 
hours as they previously had, and that previous to the setting up of 
the partnership agreement York and his co-workers had been em- 
ployees of the company, increase this difficulty. Finally, the Wisconsin 
court has held that when one is injured while in the service of an- 
other, it will be presumed that he is an employee for the purpose of 
the Workmen’s Compensation Act ; that the burden of proving other- 
wise rests upon the one seeking to defeat the compensation ;” and 
that doubts respecting the rights to compensation should be rendered 
in favor of the employee or his dependents.®° 


Effect of the Formation of Partnership on Determining whether 
Relationship is that of Employee or Independent Contractor. The 
court in arriving at its conclusion appears to be influenced in its 
finding of an independent contractor relationship by the fact of 
partnership. In Westby v. Bekkedal,®* the court held that a partner- 
ship has no entity distinct and apart from the persons who compose 





* Anderson v. Foley Brothers, 110 Minn. 151, 124 N. W. 987 (1910); Meyer 
& Sons Company v. Industrial Commission, 194 Wis. 615, 217 N. W. 408 (1928); 
omy Food Company v. Industrial Commission, 205 Wis. 467, 237 N. W. 117 
1931). 

' ™Nelson v. American Cement Plaster Company, 84 Kan. 797, 115 Pac. 578 
1911). 

* Cf. Norwegian Danish Methodist Episcopal Church v. Home Telephone Co., 
66 Wash. 511, 119 Pac. 834 (1912). 

*Habrich v. Industrial Commission, 200 Wis. 248, 227 N. W. 877 (1929); 
Connor Lumber and Land Company v. Industrial Commission, 203 Wis. 85, 233 
N. W. 559 (1930). 

_ "Frith v. Macomber & Whyte Rope Co., 161 Wis. 549, 154 N. W. 369 (1915) ; 
Brieman v. Wis. Public Service Commission, 166 Wis. 24, 163 N. W. 182 (1917); 
Allaby v. Industrial Commission, 200 Wis. 611, 229 N. W. 193 (1930). See note 5, 
supra. 
"Village of Westby v. Bekkedal, 172 Wis. 114, 178 N. W. 451 (1920). 
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it, thus following the aggregate rather than the entity theory of 
partnership. Since the contract is in substance with the individyal 
members of the partnership, there is no reason why the individual 
partners cannot be the employees of one who hires them to perform 
services for them,** and it has been so held.** 

On the other hand, partnerships usually do act as independent 
contractors rather than as employees, and therefore perhaps the 
fact that a partnership exists should create a prima facie case of an 
independent contractor relation, but nothing more. 

When Partnership Exists. It is doubtful whether in the case 
under consideration there was in fact a partnership, for it is the in- 
tent to have the incidents of partnership and not the stated intention 
that is controlling. The question of intent is one of law** and does not 
depend solely on the declaration of the parties. Usually the question 
arises when the partners declare that they are not partners in order 
to escape some of the onerous incidents of a partnership relation, 
especially unlimited liability.*° But the principle is the same even 
in the converse case.*® Here there was no real chance of profit or 
risk of loss, either among the partners or between the partnership 
and the company, for the partners were in effect working for a fixed 
wage. This chance element of profit or loss is one of the essentials 
to a valid partnership agreement.** 

There is also the further problem raised by this case as to whether 
or not the partnership should have carried insurance on the partners, 


i.e., whether or not working members of a partnership are employees 
of the partnership within the meaning of the Workmen’s Compensa- 
tion Act. The majority of decisions hold, in the absence of statute, 
that a member of a partnership is not an employee of the partner- 
ship.** Many states have passed statutes making such partners em- 
ployees within the meaning of the Workmen’s Compensation Act. 





™ Wis. Stat. (1933) $102.07 (4). “Employe” means: “Every person in the 
service of another under any contract of hire express or implied . . . .” See the 
principal case at p. 730. 

* Angell v. White Eagle Oil Company, 169 Minn. 183, 210 N. W. 1004 (1926); 
Contra: Clements v. Luby Oil Company, 14 La. App. 182, 130 So. 851 (1930). 
The result in this case is explained by the fact that civil law jurisdictions subscribe 
to the entity theory of partnerships. 

™“ Mechem, Elements of Partnership (2d. ed. 1920) $72. 

See King v. Riverside Alfalfa Growers’ Association Inc., 56 F. (2d) 346, 
348 (C. C. A. 9th, 1932); Black v. Brundage, 125 Cal. App. 319, 13 P. (2d) 
999 (1932); Beecher v. Bush, 45 Mich. 188, 7 N. W. 785 (1881); Whitney v. 
Ludington, 17 Wis. 145 (1863); Cox v. Hickman, 8 H. L. C. 268, 11 Eng. Rep. 
431 (1860). 

* Sparks v. Kuss, 195 Wis. 378, 218 N. W. 208 (1928). 

* Wis. Stat. (1933) §123.03 (1); cf. Nicholaus v. Thielger, 50 Wis. 491, 7 N. 
W. 341 (1880); Smith v. Starky, 203 Wis. 56, 233 N. W. 576 (1930); Mechem, 
Elements of Partnership (2d ed. 1920) §75. 

* Cooper v. Industrial Accident Commission, 177 Cal. 685, 171 Pac. 684 
(1918) ; Miller’s Indemnity Underwriters v. Patten, 238 S. W. 240 (Texas 1922); 
Rockefeller v. Industrial Commission, 58 Utah 124, 197 Pac. 103 (1921); Contra: 
Ohio Drilling Company v. State Industrial Commission, 860 Okla. 139, 207 Pac. 
314 (1922). 
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Wisconsin passed such a statute in 1931,2® but repealed it in 1933. 
Therefore, it does not seem necessary for the partnership to carry 
Workmen’s Compensation Insurance on the individual partners. 


Suggested Statutory Amendment. If the device upheld by the 
court in York v. Industrial Commission" is followed by other em- 
ployers, a number of workmen throughout the state will be deprived 
of the protection of the Workmen’s Compensation Act. Under the 
present act, a partner can be an employee within the meaning of the 
statute,” if he is in the service of another. The determination of 
this matter, however, usually involves a question of law, and as in 
the case under consideration, the court may be overly lenient in hold- 
ing that a particular partnership is not within the scope of the act. 
Such a result seems inconsistent with the purposes of the Workmen’s 
Compensation Act; therefore it would seem advisable for the legis- 
lature to take appropriate action to curb this ingenious method of 
statutory evasion by addition to Wis. Stat., Section 102.07 to read 
as follows: “Partners working on the premises of another or with 
another’s tools, whether such premises or tools are leased or other- 
wise, shall be deemed employees of such other within the meaning of 
this statute, provided the work of the partners is a normal incident 
of such other’s business.” 





HERBERT TERWILLIGER. 





* Wis. Stat. (1931) $102.07 (5). 

“Wis. Laws 1933, c. 402, §1. 

“York v. Industrial Commission, 289 N. W. 726 (Wis. 1936). 

“Wis. Stat. (1933) $102.07 (4). A suggestion to this effect is found in the 
principal case, York v. Industrial Commission, 269 N. W. 726, 730 (Wis. 1936). 








COMMENTS 


Business CoMPETITION—PREDATORY Price CuTTING—Resatg 
Price MAINTENANCE—Fair TraDe Acts.—Among the problems 
associated with market distribution of manufactured goods, none 
has received more attention during the past few years than that of 
maintenance of resale prices of articles sold under copyrights, patents, 
trademarks, and trade names. Such articles, if standardized and ad. 
vertised by the manufacturer so that their qualities become widely 
and favorably known, are peculiarly susceptible to predatory price 
cutting. The effects of this practice have importance both from 
the standpoint of law and of economics. The broad economic aspects 
fall outside the province of this comment.? Our concern is with the 
essentially legal aspects of predatory price cutting and the problem 
of resale price maintenance.® 

Prior to the enactment of the Sherman Anti-Trust Act* the 
leading case on resale price maintenance in the federal field was 
Fowle v. Park.® It was there held that a contract relating to a 
patent medicine made under secret process, providing in substance 
that the parties should enjoy a monopoly of the sale of it, each within 





*Speaking very generally, “predatory price cutting” is the practice of at- 
tracting customers from competitors by featuring and selling well known articles 
of merchandise at prices which allow the retail vendor less than his average cost 
of doing business, or below the average sales cost for the same class of merchan- 
dise, or at prices which are below the sales costs of the particular items. Admittedly 
the definition is not very useful because of the difficulty of ascertaining merchan- 
dising costs with accuracy. 

The practice is particularly effective where the article has attached to it a 
standard resale price and is marketed throughout the trade under some well 
known identifying mark that distinguishes it from all others of the same kind 
and places behind it as part of the inducement to purchase the manufacturer’s own 
reputation and business responsibility. 

* For detailed study of the economic problems involved, the following should 
be consulted: Burns, The Decline of Competition (1936); Chamberlin, The 
Theory of Monopolistic Competition (1933); Clark, Social Control of Busines 
(1925); Fernley, Price Maintenance (1913); Grether, Experience in Californie 
with Fair Trade Legislation Restricting Price Cutting (1936) 24 Calif. L. Rev. 640; 
Haring, Retail Price Cutting (1935); Learned, Problems in Marketing (1936) 
c. XVI; Miller, The Maintenance of Uniform Resale Prices (1914) 63 U. of Pa. 
L. Rev. 22; Montague, Business Competition and the Law (1917) c. VII; 
Murchison, Resale Price Maintenance (1919); Sayre and Kelley, Maintenance 
of Resale Prices (1927) ; Seligman and Love, Price Cutting and Price Maintenance 
(1932) ; Stevens, Resale Price Maintenance as Unfair Competition (1919) 19 Col. 
L. Rev. 265; Taussig, Price Maintenance (1916) 6 Am. Econ. Rev. Supp. 170; 
Tosdal, Price Maintenance (1918) 8 Am. Econ. Rev. 28, 283; Tosdal, Price Main- 
tenance in the Book Trade (1915) 30 Q. J. Econ. 86; United States Federal Trade 
Commission, Report on Resale Price Maintenance (Part I, 1929) (Part II, 1931); 
Wyman, Control of the Market (1911). 

*““Price maintenance” may be defined as a marketing policy which consists of 
the imposition by the manufacturer of restrictions upon the price at which am 
article identified by trade-mark, brand, copyright, or patent may be resold by 4 
purchaser or subpurchaser. 

*26 Stat. 209 (1890), 15 U. S. C. §1 (1934). 
*131 U. S. 88, 9 Sup. Ct. 658, 33 L. ed. 67 (1889). 
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a defined region in the United States, and that it should not be sold 
below a certain rate or price, was not unreasonable or invalid as a 
restraint of trade. It was thus made clear that the common law re- 
lating to restraint of trade, as interpreted by the federal courts, 
fymished no basis for attacks upon resale price maintenance 
schemes. 
For some time following the passage of the Sherman Act the 
federal courts continued to be tolerant towards price maintenance 
ices. The first case to reach the Supreme Court was Bement v. 
National Harrow Co.® That case involved the validity of certain con- 
tracts in which provision was made for the sale of patented machin- 
ety throughout the United States at stated prices which the seller 
was not at liberty to decrease without the assent of the patentee. The 
court decided in substance that a restriction imposed by a patentee 
upon his vendor that the latter should keep up prices was not viola- 
tive of the Sherman Act.? Moreover, the lower federal courts held 
in numerous cases that the owner of a patent who manufactured and 
sold the patented article might reserve to himself, as an ungranted 
part of his monopoly, the right to fix and control the prices at which 
jobbers or dealers buying from him might sell to the public; and a 
dealer who bought from a jobber or licensee with knowledge of 
such reservation, and resold in violation of it, was an infringer of 
the patent and appropriate action might be taken against him.® Like- 
wise, it was held that a complainant who issued and sold copy- 
righted merchandise through authorized agents with restrictions as 
to resale price was entitled to a preliminary injunction restraining 
sale by a defendant who, with notice of such restriction, obtained the 
merchandise from an authorized dealer and proceeded to sell in vio- 
lation of the restriction. And substantially similar results were 
reached in cases where the contracts covered goods made under 
secret process.1° 





*186 U. S. 70, 46 L. ed. 1058 (1902). 

"Accord: Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 
358 (C. C. A. 7th, 1907). 

* Edison Phonograph Co. v. Kaufmann, 105 Fed. 960 (C. C. W. D. Pa. 1901); 
Edison Phonograph Co. v. Pike, 116 Fed. 863 (C. C. D. Mass. 1902); Victor 
Talking Machine Co. v. The Fair, 123 Fed. 424 (C. C. A. 7th, 1903); National 
Phonograph Co. v. Schlegel, 128 Fed. 733 (C. C. A. 8th, 1904); N. J. Patent Co. 
v. Schaeffer, 159 Fed. 171 (C. C. E. D. Pa. 1908); The Fair v. Dover, 166 Fed. 
117 (C. C. A. 7th, 1908) ; N. J. Patent Co. v. Martin, 172 Fed. 760 (C. C. N. D. 
Towa 1909) ; Edison v. Smith, 188 Fed. 925 (C. C. W. D. Mich. 1911) ; Automatic 
Pencil Sharpener Co. v. Goldsmith Bros., 190 Fed. 205 (C. C. S. D. N. Y. 1911); 
Winchester Repeating Arms Co..v. Buengar, 199 Fed. 786 (E. D. Wis. 1912); 
Winchester Repeating Arms Co. v. Olmstead, 203 Fed. 493 (C. C. A. 7th, 1913). 

*Authors & Newspapers Ass’n. v. O’Gorman Co., 147 Fed. 616 (C. C. D. R. I 
1906). Contra: Bobbs-Merzill v. Snellenburg, 131 Fed. 530 (C. C. E. D. Pa. 1904). 

*Dr. Miles Medical Co. v. Goldthwaite, 133 Fed. 794 (C. C. D. Mass. 1904) ; 
Dr. Miles Medical Co. v. Platt, World’s Dispensary Medical Ass'n v. Platt, Hart- 
mann vy. Platt, 142 Fed. 606 (C. C. N. D. Ill. 1906); Wells & Richardson v. Abra- 
ham, 149 Fed. 408 (C. C. A. 2d, 1906) ; Dr. Miles Medical Co. v. Jayne Drug Co., 
149 Fed. 838 (C. C. D. Mass. 1906). Contra: Jayne v. Loder, 149 Fed. 21 (C. C. 
A. Std, 1906) ; J. D. Park & Sons v. Hartman, 153 Fed. 24 (C. C. A. 6th, 1907). 
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The first significant change in the federal sphere took place in 
1908 when Bobbs-Merrill Co. v. Straus! was decided by the Supreme 
Court. It was held in that case that the copyright statute, while pro- 
tecting the owner of the copyright in his right to multiply and sel] 
his production, did not create the right to impose, by notice, a lim- 
itation at which the book should be sold at retail by a future pur- 
chaser with whom there was no privity of contract.!* Three 
later, in Dr. Miles Medical Co. v. Park & Sons Co.,* the court held 
that a system of contracts between a manufacturer of secret process 
goods and wholesale and retail merchants by which the manufacturer 
attempted to control not merely the prices at which its agents might 
sell its product, but the prices for all sales by all dealers at whole- 
sale or retail whether purchaser or subpurchaser, eliminating all com- 
petition and fixing the amount which the consumer should pay, 
amounted to a restraint of trade and was invalid both at common 
law and under the Sherman Act. Bauer v. O’Donnell,™* decided in 
1913, involved the question whether retailing of patented goods 
at a price less than that designated in a notice constituted an infringe- 
ment of the patent, the article having been obtained by purchase 
from a jobber who had paid to the agent of the patentee the full 
price asked. The case was held to be governed by the rule that a 
patentee who has parted with a patented article by passing title to 
the purchaser has placed the article beyond the limits of the mon- 
opoly secured by the patent legislation.* And in United States », 
A. Schrader’s Sons, Inc.1* it was held that a contract covering the 
sale of patented goods which required the jobber to observe certain 
resale prices fixed by the vendor was a violation of the Sherman 
Act.? 

Other methods of maintaining resale prices have been held to be 
in conflict with the Federal Trade Commission Act!*® and of the 
Clayton Act.!® In Federal Trade Commission v. Beech-Nut Packing 
Co.” the Supreme Court held that a manufacturer who followed 
the policy of not selling to price cutters and who traced the goods 
and used other means to determine whether price cutting was being 
engaged in and thereafter listed them as undesirable customers until 





™ 210 U. S. 339, 52 L. ed. 1086 (1908). 

* Accord: Scribner v. Straus, 210 U. S. 352, 52 L. ed. 1094 (1908). 

220 U. S. 373, 55 L. ed. 502 (1911). 

4229 U.S. 1, 57 L. ed. 1041 (1913). 

* Accord: Straus v. Victor Talking Machine Co., 243 U. S. 490, 61 L. ed 
866 (1917); Boston Store of Chicago v. American Graphophone Co., 246 U. S. 8, 
62 L. ed. 551 (1918); Waltham Watch Co. v. Keene, 202 Fed. 225 (S. D. N. Y. 
1913), 209 Fed. 1007 (C. C. A. 2d, 1913) ; Free Sewing Machine Co. v. Bry-Block 
Mercantile Co., 204 Fed. 632 (W. D. Tenn. 1913); Ford Motor Co. v. Union 
Motor Sales Co., 244 Fed. 156 (C. C. A. 6th, 1917). 

%° 252 U. S. 85, 64 L. ed. 471 (1920). 

* Accord: United States v. Kellogg Toasted Corn Flakes Co., 222 Fed. 725 
(E. D. Mich. 1915). But see United States v. Keystone Watch Co., 218 Fed 
502 (E. D. Pa. 1915). 

38 Stat. 717 (1914), 15 U. S. C. $41 (1934). 

* 38 Stat. 730 (1914), 15 U.S. C. §13 (1934). 

* 257 U. S. 441, 66 L. ed. 307 (1922). 
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satisfactory assurances of conformance in the future were received, 
was engaging in an “unfair method of competition” in violation of 
the Federal Trade Commission Act.*! And in Butterick Co. v. Fed- 
eral Trade Commission” it was held by the Circuit Court of Appeals 
of the Second Circuit that a contract whereby a manufacturer agreed 
to supply standard patterns and advertising matter at certain prices 
and on condition that designated resale prices be maintained and that 
no patterns of a competitor be sold was in violation of Section 3 of 
the Clayton Act which forbids contracts of sale made upon the 

ent or understanding of price fixing or that the purchaser 
shall not deal in goods of competitors. 

A survey of the various methods of price maintenance will reveal 
that thus far only three have not been condemned by the federal 
courts. (1) In the absence of any intent to create or maintain a 
monopoly, the Anti-Trust laws do not prevent a manufacturer en- 
gaged in a private business from announcing in advance the prices 
at which his goods may be resold and refusing to deal with whole- 
salers and retailers who do not sell at such prices.2* (2) The mere 
fact that a manufacturer indicates a sales plan to wholesalers and 
jobbers fixing prices below which they are not to sell to retailers and 
frequently calls this feature to their attention, and most of them 
cooperate by selling at the prices named, does not suffice to establish 
an agreement or combination forbidden by the Sherman Act.** (3) 
A bona fide agency arrangement under which a manufacturer fixes 


sales prices is not a violation of the Anti-Trust laws.”5 





"Accord: Mishawaka Woolen Mfg. Co. v. Federal Trade Commission, 283 
Fed, 1022 (C. C. A. 7th, 1922), cert. denied, 260 U. S. 748 (1923); Oppenheim, 
Oberndorf & Co., Inc. v. Federal Trade Commission, 5 F. (2d) 575 (C. C. A. 4th, 
1925); Hills Bros. v. Federal Trade Commission, 9 F. (2d) 481 (C. C. A. 9th, 
1926); Moir v. Federal Trade Commission, 12 F. (2d) 22 (C. C. A. Ist, 1926); Q. 
R. S. Music Co. v. Federal Trade Commission, 12 F. (2d) 730 (C. C. A. 7th, 
1926); Cream of Wheat Co. v. Federal Trade Commission, 14 F. (2d) 40 (C. C. 
A. 8h, 1926); J. W. Kobi Co. v. Federal Trade Commission, 23 F. (2d) 41 
(C. C. A. 2d, 1927); Shakespeare Company v. Federal Trade Commission, 50 F. 
(2d) 758 (C. C. A. 6th, 1931). See Dunn, Resale Price Maintenance (1923) 32 
Yale L. J. 676; Notes (1927) 27 Col. L. Rev. 183 (1927) 76 U. of Pa. L. Rev. 


"4 F. (2d) 910 (C. C. A. 2d, 1925). 

* United States v. Colgate & Co., 250 U. S. 300, 63 L. ed. 992 (1919), 7 A. L. 
R. 443 (1920); Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 227 
Fed. 46 (C. C. A. 2d, 1915); Baran v. Goodyear Tire & Rubber Co., 256 Fed. 571 
(S. D. N. ¥. 1919) ; Welch Grape Juice Co. v. Frey & Son, Inc., 261 Fed. 68 (C. C. 
A. 4th, 1919) ; American Tobacco Co. v. Federal Trade Commission, 9 F. (2d) $70 
(CC. A. 2d, 1925), aff’d., 274 U. S. 543 (1927); Toledo Pipe-Threading Machine 
Co, v. Federal Trade Commission, 11 F. (2d) 337 (C. C. A. 6th, 1926); Harriet 
Hubbard Ayer, Inc. v. Federal Trade Commission, 15 F. (2d) 274 (C. C. A. 2d, 
126). Cf. Shakespeare Company v. Federal Trade Commission, 50 F. (2d) 758 
(C.C. A. 6th, 1931). See Brown, The Right to Refuse to Sell (1916) 25 Yale L. J. 
1%; Schlichter, The Cream of Wheat Case (1916) 31 Pol. Sc. Q. 392. 

“Frey & Son v. Cudahy Packing Co., 256 U. S. 208, 65 L. ed. 892 (1921). 

* United States v. General Electric Co., 272 U. S. 476, 71 L. ed. 362 (1926); 
Ford Motor Co. v. Boone, 244 Fed. 335 (C. C. A. 9th, 1917). See Klaus, Sale, 
Agency and Price Maintenance (1928) 28 Col. L. Rev. 312, 441. 
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The decisions of state courts on price maintenance practices 
prior to 1936 are not numerous and they present various points of 
conflict ; hence it is difficult to generalize. In cases not involving anti. 
trust legislation, a few courts have held price maintenance 
ments valid at law,* though there are decisions to the contrary,” 
and one court has enforced such an agreement by injunctive relief 
in equity against the recalcitrant price cutter. On the question 
whether the manufacturer has a remedy at common law or in equity 
against a subsequent price cutter, the decisions are in conflict.” Ip 
those cases where anti-trust legislation has been invoked the decisions 
are also in conflict, though the majority are opposed to resale price 
maintenance practices.*° 

As a consequence of the judicial decisions which seriously lim. 
ited the freedom of manufacturers in their attempts to carry out 
policies of resale price maintenance, numerous attempts have been 
made during the past two decades to secure legislation legalizing 
arrangements in pursuance of such policies. None of the measures of 
this kind submitted to Congress for its approval have been adopted™ 
But in 1916 New Jersey enacted a law which gave a right of relief 
to the manufacturer under certain circumstances*? and this was sub- 
sequently held valid by the New Jersey Supreme Court.** Finally, 


™ Weiboldt v. The Standard Fashion Co., 80 Ill. App. 67 (1898); Garst y. 
Harris, 177 Mass. 72, 58 N. E. 174 (1900); John D. Park & Sons Co. v. Nat. 
Wholesale Druggists’ Ass’n, 175 N. Y. 1, 67 N. E. 136 (1903); Grogan v. Chaffee, 
156 Cal. 611, 105 Pac. 745 (1909); W. T. Rawleigh Medical Co. v. Osborne, 177 
Towa 208, 158 N. W. 566 (1916). 

The following English decisions are in accord with the foregoing: Elliman, 
Sons & Co. v. Carrington & Son, 2 Ch. Div. 275 (1901); National 
Co. v. Edison-Bell Consolidated Phonograph Co., 1 Ch. Div. 335 (1908) ; Dunlop 
Pneumatic Tyre Co. v. Selfridge & Co., A. C. 847 (1915). 

* Fisher Flouring Mills v. Swanson, 76 Wash. 649, 137 Pac. 144 (1913); W. 
T. Rawleigh Medical Co. v. Walker, 16 Ala. App. 232, 77 So. 70 (1917). 

™ Garst v. Charles, 187 Mass. 144, 72 N. E. 839 (1905). 

* The following cases involve this question: Garst v. Hall & Lyon Co., 79 
Mass. 588, 61 N. E. 219 (1901); W. H. Hill Co. v. Gray & Worcester, 163 Mich. 
12, 127 N. W. 803 (1910); Ghirardelli Co. v. Hunsicker, 164 Cal. 355, 128 Pac. 
1041 (1912); Singer Sewing Machine Co. v. Lang, 186 Wis. 530, 203 N. W. 39 
(1925). 

* Cases holding price maintenance agreements to be violative of anti-trust 
legislation of the state and federal governments: Freeman v. Miller, 9 Ohio N. P. 
(N. S.) 26 (Munic. Ct. 1909); McCall v. O'Neil, 25 Ohio Dec. 591 (1914); 
Butterick Pub. Co. v. Mistrot-Munn Co., Inc., 167 App. Div. 632, 153 N. Y. 
Supp. 61 (1915) (involving anti-trust legislation of Texas) ; Stewart v. Ra 
Medical Co., 58 Okla. 344, 159 Pac. 1187 (1916); W. T. Rawleigh Medical Co. v. 
Mayberry, 193 S. W. 199 (Tex. Civ. App. 1917); Allen v. Parks, 196 Iowa %3, 
195 N. W. 745 (1923); Mills v. General Ordinance Co., 113 Kan. 479, 215 Pac. 
314 (1923). See McCall v. Hughes, 102 Miss. 375, 59 So. 794 (1912). Contre: 
Walsh v. Dwight, 40 App. Div. 513, 58 N. Y. Supp. 91 (1899); Commonwealth 
v. Grinstead, 111 Ky. 203, 63 S. W. 427 (1901); Munter v. Eastman Kodak Co, 
28 Cal. App. 660, 153 Pac. 737 (1915); Quinliven v. Brown Oil Co., 96 Mont. 147, 
29 P. (2d) 374 (1934); Marsich v. Eastman Kodak Co., 244 App. Div. 29%, 
279 N. Y. Supp. 140 (1935). 
™ Seligman and Love, Price Cutting and Price Maintenance (1932), 479-484 
*N. J. Laws 1916, c. 107 (approved March 16, 1916). 

* Ingersol & Brother v. Hahne & Co., 89 N. J. Eq. 332, 108 Atl. 128 (1918). 
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between 1931 and 1935, the so-called Fair Trade Acts** were enacted 
by the legislatures of ten of the states.*° In addition, the State of 
Connecticut enacted a Retail Drug Control Act®* which contains some 
of the features of the Fair Trade legislation. With respect to the 
rationale of such legislation the following was said by the California 
Supreme Court in a case which dealt with the constitutionality of 
the Fair Trade Act of that State: 


“Tp the first place, this court has neither the power nor the duty to determine 
the wisdom of any economic policy; that function rests solely with the 
Legislature. We recognize that economic and juridical thought is [sic], and 
for many years has [sic] been, divided on the economic question as to the 





“The Fair Trade Act of Illinois, which is typical, reads as follows: 

“Section 1. No contract relating to the sale or resale of a commodity which 
bears, or the label or content of which bears, the trade-mark, brand or name 
of the producer or owner of such commodity and which is in fair and open com- 
petition with commodities of the same general class produced by others shall be 
deemed in violation of any law of the State of Illinois by reason of any of the 

provisions which may be contained in such contract: 

“(1) That the buyer will not resell such commodity except at the price 

by the vendor. 

“(2) That the producer or vendor of a commodity require upon the sale 
of such commodity to another, that such purchaser agree that he will not, in turn, 
resell except at the price stipulated by such producer or vendor. . 

“Such provisions in any contract shall be deemed to contain or imply con- 
ditions that such commodity may be resold without reference to such agreement 
in the following cases: 

“(1) In closing out the owner’s stock for the purpose of discontinuing de- 
livery of any such commodity: provided, however, that such stock is first offered 
to the manufacturer of such stock at the original invoice price, at least ten (10) 
days before such stock shall be offered for sale to the public. 

“(2) When the goods are damaged or deteriorated in quality, and notice 
is given to the public thereof. 

“(3) By any officer acting under the orders of any court. 

“Section 2. Wilfully and knowingly advertising, offering for sale or selling 
any commodity at less than the price stipulated in any contract entered into 
pursuant to the provisions of Section 1 of this Act, whether the person so adver- 
tising, offering for sale or selling is or is not a party to such contract, is unfair 
competition and is actionable at the suit of any person damaged thereby. 

“Section 3. This Act shall not apply to any contract or agreement between 
producers or between wholesalers or between retailers as to sale or resale prices, 

“Section 4. This Act may be known and cited as th ‘Fair Trade Act.’” 

The Wisconsin Fair Trade Act, Wis. Stat. (1935) §133.25, differs from the 
above in the following respects: (1) In connection with closing-out sales it does 
hot require that the stock be first offered to the manufacturer. (2) Sales by court 
officers are not excepted from the provisions of Section 1. (3) It makes provision 
for the review of the reasonableness of stipulated prices. 

“California: Cal. Gen. Laws (Deering 1931) §8782, p. 4910, amended, Cal. 
Gen. Laws (Deering 1933 Supp.) $8782, p. 2396; Illinois: Ill. Laws 1935, §1436 
(approved July 8, 1935); Iowa: Iowa Pub. Acts 1935, c. 106, p. 181 (approved 
May 16, 1935); Maryland: Md. Laws 1935, c. 212, p. 453 (approved May 17, 
1935) ; New Jersey: N. J. Laws 1935, c. 58, p. 140 (approved March 12, 1935) ; 
New York: N. Y. Laws 1935, c. 976, p. 1902; Oregon: Ore. Ann. Code (1935 
Supp.) §§20-401 (approved March 13, 1935); Pennsylvania: 73 Pa. Stat. (Pur- 
don 1935 Supp.) §7 et seq. (approved June 5, 1935); Washington: Wash. Laws 
(1935), c. 177, p. 657 (approved, March 25, 1935); Wisconsin: Wis. Laws 1935, 
¢. 52, p. 80 (approved May 1, 1935). 

Supp. to Conn. Gen. Stats. Ann., c. 135a. 
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benefits to the consuming public of free and open competition, and its 
necessary corollary, price cutting. The Sherman and Clayton Anti-Trust 
passed by Congress, and the Cartwright Act, passed by our State i 

and many other similar statutes, are indications that the particular 
latures involved, at the time such statutes were passed, were of the view 
that, from a social standpoint, free and open competition was desirable. 
basis of this view is that, in the long run, it is against public interest to 
allow the manufacturer, producer, or distributor to fix the resale price of an 
article. In recent years there has developed, in opposition to the above 

the concept that a manufacturer of a trade-marked article that is sold in 
competition with articles of a similar nature and who has fixed a fair price at 
which he, as well as his distributor and retailer, can make a fair profit, has a 
property right in the good will towards his product which he has created, 
and that it is sound public policy to protect that property right against 
destruction by others who have no interest in it except to use it in a mis 
leading way to deceive the public. The basic theory on which this concept 
rests is that, from a social standpoint, price cutting, in the long run, ad- 
versely affects the public interest, and that the public will be adequately 
protected against excessive prices by the ordinary play of fair and honest 
competition between manufacturers of similar products.’” 


During 1936 the Fair Trade Acts of California, Illinois and New 
York were subjected to judicial review by the courts of last resort 
of those states. The New York Act was declared unconstitutional by 
the New York Court of Appeals on the ground that a State cannot fix 
the selling price of any and all commodities.** Those of California 
and Illinois were upheld in all respects in what appear to be more 
carefully considered opinions.*® On appeal to the United States 
Supreme Court the judgments of the California and Illinois courts 
were affirmed.” 

In its opinion the Supreme Court held in substance that Section 
1 of the Illinois Fair Trade Act does not infringe the doctrine of 
those cases which inhibit legislative price fixing,‘ and that such 
cases constitute no authority for holding that prices in respect of 
“identified” goods may not be fixed under legislative leave by con- 
tract between the parties. In the words of the Court, 


“It is clear that this section does not attempt to fix prices, nor does it dele- 
gate such power to private persons. It permits the designated private persons 
to contract with respect thereto. It contains no element of compulsion but 





* Max Factor & Co. v. Kunsman, 5 Cal. (2d) 446, 454-455, 55 P. (2d) 177, 
181 (1936). 

™ Doubleday, Doran & Co., Inc. v. R. H. Macy & Co., Inc., 269 N. Y. 272, 
199 N. E. 409 (1936). See Comment (1936) 34 Mich. L. Rev. 691. 

* Max Factor & Co. v. Kunsman, 5 Cal. (2d) 446, 55 P. (2d) 177 (1936); 
Pyroil Sales Co., Inc. v. The Pep Boys, Manny, Moe & Jack of California, 5 Cal. 
(2d) 784, 55 P. (2d) 194 (1936); Triner Corporation v. McNeil, 363 Ill. 559, 
2 N. E. (2d) 929 (1936) ; Seagram Corp. v. Old Dearborn Co., 363 Ill. 610, 2 N. EB. 
(2d) 940 (1936). 

“ Old Dearborn Dist. Co. v. Seagram Dist. Corp., and McNeil v. Joseph Trinet 
Corporation, 81 L. ed. 130 (1936) ; Pep Boys v. Pyroil Sales Co. and Kunsman v. 
Max Factor & Co., 81 L. ed. 138 (1936). 

“Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 52, 
67 L. ed. 1103 (1923); Tyson & Bro. v. Banton, 273 U. S. 418, 71 L. ed. 718 
(1927); Ribnik v. McBride, 277 U. S. 350, 72 L. ed. 913 (1928); Williams ¥. 
Standard Oil Co., 278 U. S. 235, 73 L. ed. 287 (1929). 
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legalizes their acts, leaving them free to enter into the authorized con- 
tract or not as they may see fit. Thus far, the act plainly is not open to 
objection; and none seems to be made.” 
With respect to Section 2 the court said that the primary aim of 
the law is to protect the good will of the producer, which he still 
owns, and the price restriction is adopted as an appropriate means 
to that perfectly legitimate end, and not as an end in itself, and that 
Section 2 is not so arbitrary, unfair, or wanting in reason as to 
result in a denial of due process. “It proceeds upon the theory that 
the sale of identified goods at less than the price fixed by the owner 
of the mark or brand is an assault upon the good will, and consti- 
tutes what the statute denominates ‘unfair competition’”. The court 
said further that while the question is fairly open to differences of 
opinion, the legislation proceeds on the view that price cutting 
by retail dealers is not only injurious to the good will and business 
of the producer and distributor of identified goods, but injurious 
to the general public as well, and the legislative determination of the 
question is conclusive.** Finally the court held that Section 2 does 
not deny the equal protection of the laws in violation of the Four- 
teenth Amendment since the equal protection clause does not preclude 
the states from resorting to classification for the purposes of legis- 
lation, but only requires that the classification “must be reasonable, 
not arbitrary, and must rest upon some ground of difference having 
a fair and substantial relation to the object of the legislation, so 
that all persons similarly circumstanced shall be treated alike.’’** 

One of the significant features of the Fair Trade legislation is 
its treatment of predatory price cutting as “unfair competition”. At 
common law “unfair competition” was a limited concept which meant 
the palming off of one’s goods as those of a rival trader.*® In recent 
years its scope has been extended to include certain types of mis- 
appropriation as well as misrepresentation.** But the term has never 
been held to include predatory price cutting unaccompanied by other 
reprehensible practices.*7 Likewise, the term “unfair methods of 





“81 L. ed. 130, 135 (1936). 

“In this connection see references cited in Note 2, especially Seligman and 
Love, Price Cutting and Price Maintenance (1932). 

“81 L. ed. 130, 138 (1936). 

“See Goodyear’s India Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 
U.S. 598, 604, 32 L. ed. 535, 537 (1888) ; Howe Scale Co. v. Wyckoff, Seamans & 
Benedict, 198 U. S. 118, 140, 49 L. ed. 972, 986 (1905) ; Hanover Mill Co. v. Met- 
calf, 240 U. S. 403, 413, 60 L. ed. 713, 718 (1915); Dennison Mfg. Co. v. Thomas 
Mig. Co., 94 Fed. 651, 659 (C. C. D. Del. 1899) ; Opperman v. Waterman, 94 Wis. 
583, 586, 69 N. W. 569, 569 (1896) ; Manitowoc Malting Co. v. Milwaukee Malt- 
ing Co., 119 Wis. 543, 546, 97 N. W. 389, 390 (1903); T. B. Dunn Co. v. Trix 

Co., 50 App. Div. 75, 78, 63 N. Y. Supp. 333, 335 (1900). 
aon News Service v. Associated Press, 248 U. S. 215, 63 L. ed. 211 
Passaic Print Works v. Ely & Walker Dry Goods Co., 105 Fed. 163 (C. C. 
A. 8th, 1900); Remington-Rand Inc. v. Mastercraft Corporation, 67 F. (2d) 218 
(C.C. A. 6th, 1933) ; Katz v. Kapper, 7 Cal. App. (2d) 1, 44 P. (2d) 1060 (1935) ; 
and Dyeing Plant Owners Ass’n. of Chicago v. Sterling Cleaners and 
Dyers, Inc., 285 Ill. App. 336, 2 N. E. (2d) 149 (1936); Nims, Unfair Competi- 
tion and Trade Marks (3rd ed. 1929) §§300-303. 
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competition”, as employed in the Federal Trade Commission Act, 
has been held not to inhibit price cutting.“* Thus, generally speak. 
ing, until the advent of the Fair Trade Acts it was not illegal to en. 
gage in predatory price cutting unless this practice was accompanied 
or accomplished by acts in themselves unlawful*® or with the malicious 
purpose of destroying another’s business.5° The theory of the older 
law was that one might by fair methods, and for the purpose of 
advancing one’s own business, compete with a rival until by sheer 
force of competition, by underselling or outbidding him, his own 
business was built up at the expense of his competitor. The damage 
in such case was damnum absque injuria. In fact, such damage was 
looked upon as an incidental evil associated with the promotion of 
the general good and so long as the consumer was not harmed, the 
competitors had to look out for themselves. In so far as competition 
in “identified” goods may be involved, the older legal theory under- 
lying the law of business competition has been fundamentally altered 
by the Fair Trade legislation. 
Francis W. Laurent.* 


Conriict or Laws—Wroncrut DeatH STaTuTEs.—The prob- 
lem in general. At common law, no action lay to recover damages 
for the wrongful death of a human being.’ In 1846 England became 
the first common law jurisdiction to recognise a right of action for 
death wrongfully caused.? About three-fourths of the United States 
have since adopted similar statutes. Thus it can be seen that a cause 
of action for wrongful death is wholly statutory. The problem then 
arises as to whether these statutes will be enforced outside of the 
states where they were enacted. The Supreme Court of the United 
States settled this question when it said: 


“Tt is a settled rule of law that a right of action, transitory in nature, existing 
under the lex loci may be enforced in tribunals of another state, and in the 
application of this rule there is no distinction between statutory rights of 
action for death by negligence and any other right of action existing at 
common law or by statute.” 


However, although suit may be brought in one state under the 
wrongful death statute of another, many states have imposed limi- 
tations on the right. These limitations differ along two lines of 
authority. The first line is that which employs the so-called “simi- 
larity test”. By this test “if a statute of the forum creates a right 





“Sears, Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307 (C. C. A 
7th, 1919). 

“Ford Motor Co. v. Benjamin E. Boone, Inc., 244 Fed. 335 (C. C. A. %h, 
1917). 

” Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909); Boggs v. Duncan- 
Schell Furniture Co., 163 Towa 106, 143 N. W. 482 (1913) ; Mogul Steamship Co. 
v. McGregor, 21 Q. B. Div. 598. Contra: Passaic Print Works v. Ely & Walker 
Dry Goods Co., 105 Fed. 163 (C. C. A. 8th, 1900). 

* Assistant, Legal Staff of Wisconsin Public Service Commission. 

2St. Louis R. Co. v. Croft, 237 U. S. 648, 59 L. ed. 1160 (1914). 

* Lord Campbell’s Act, 9 and 10 Vict. c. 93 (1846). 

* Dennick v. Central R. Co., 103 U. S. 11, 26 L. ed. 439 (1880). 

















p37) COMMENTS 235 





of action for damages resulting from death caused by wrongful act, 
a foreign statute creating such right will be enforced if the two 
be not so dissimilar as to establish substantially different 
icies”.* The statutes of the two states need not be identical, but 
substantial similarity is required.® 
In England the rule generally applicable to all actions in tort 
requires that, if a tort action is to be brought in the forum, there be 
an act wrong where committed and actionable where suit is brought.® 
The “similarity test” seems to be an adaptation of this English rule 
to wrongful death statutes. The rule itself is opposite to the general 
American rule of torts which looks solely to the law of the place of 
the wrong ;? and if the “similarity test” is supported by the weight 
of authority, it constitutes an exception to the generally accepted 
American view concerning tort actions. Of the English doctrine, 
Beale says, 


“It is opposed to what seems an obvious requirement of justice; that a 
person may rely upon the law of the place where he acts or in which he 
causes events to happen.’”* 


Although Mr. Beale believes it otherwise,® the weight of authority 
in the United States follows the “similarity test.”!° 

By another line of authority the “similarity test” is not followed, 
and something more in keeping with the American doctrine is adopted 
in holding that if a statute where the wrong was committed gives 
aright of action for wrongful death an action will lie in the forum 
without regard to whether the forum has such a statute or not. 
This view would seem to be the correct one, in view of the general 
American doctrine on the enforcement of rights accruing from a 
wrongful act. 

What Constitutes Substantial Similarity. Since, whether or not 
the weight of authority requires substantial similarity of statutes, 
a number of states do require it, it is well to note what differences 
in the statutes of the two states will prevent the court of the state 
where the action is brought from taking jurisdiction. The immediate 





_— v. National Tube Co., 154 Fed. 121 (C. C. N. J. 1907). 
I 


*Phillips v. Eyre, L. R. 6 Q. B 1, 2 B (1870). “First the wrong must be 
of such a character that it would have been actionable if committed in England. 
... Secondly the act must not have been justifiable by the law of the place 
where it was done.” It is this rule that seems to have been adopted by many 
American courts and applied to death statutes when the action is brought in a 
state other than where the wrong occurred. 

"Loranger v. Nadeau, 66 Cal. App. 167, 1 P. (2d) 1049 (1931). 

*2 Beale, Conflict of Laws (ist ed. 1935) §1292. 

"Id. at 1300. 

*12 C. J. 453, 5 R. C. L. 1037. 

“Henlon v. Leyland, 223 Mass. 438, 111 N. E. 907 (1916); Walsh v. B. 
&M. R. Co., 201 Mass. 527, 88 N. E. 12 (1909); Loucks v. Standard Oil Co., 


pte Y. 99, 120 N. E. 198 (1918); Esenwine v. Penn. Co., 11 Ohio Dec. 277 
1). 
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question, then, is not what statute controls in case jurisdiction jg 
assumed but rather whether the forum will take jurisdiction.’ 


By the great weight of authority, differences between the statute 
of the place where the death occurred and that of the forum as tp 
the nominal party plaintiff are not of such essential character ag to 
require the courts of the latter state to refuse jurisdiction of a caug 
of action arising under the statute of the former state if the general 
policies or purposes of the statutes are identical.'* 


However, in other cases differences as to the proper party plain. 
tiff accompanied by other differences, were held to render the statutes 
so dissimilar as to preclude enforcement of the action in the forum, 
the court regarding the difference as relating to not merely technica 
qualifications of nominal parties but to actual and substantive 
rights." 

The various statutes of the different states quite often differ as 
to the amount of damages that can be recovered as well as to the 
elements and nature of the damages. By the weight of authority, 
differences in the statutes of the respective jurisdictions as to the 
elements, nature, measure, or amount of the damages recoverable, or 
as to the mode of assessing the same, do not preclude the enforcement 
of the action in the courts of the forum. 

The fact that under the lex loci the damages recoverable are 
limited to a fixed sum, while under the lex fori there is no arbi 
trary limitation upon the amount recoverable, has been held not 
to constitute a substantial dissimilarity so as to defeat jurisdiction 
of the court of the forum.'® 

Where by the law of the forum a liquidated sum irrespective 
of pecuniary loss was allowed while by the lex loci compensation 
only for the actual pecuniary loss could be recovered, it was held 
there was substantial similarity.1® 

Differences in the elements of damages have been held not to 
defeat the jurisdiction of the courts of the forum. Thus, the fat 
that the damages recoverable under the lex loci included expenses 
of maintaining suit, an element not included by the lex fori, did not 
prevent the forum from enforcing the right of action.17 And the 


* The question of which law governs is dealt with in Part 3 of this comment. 

™ Stewart v. B. & O. R. Co., 168 U. S. 445, 42 L. ed. 537 (1897); Boston & 
M. R. Co. v. McDuffey, 79 Fed. 934 (C. C. A. 2d, 1897); Straight v. Yazoo & 
M. V. R. Co., 209 Fed. 157 (C. C. A. 6th, 1913); Hanna v. G. T. R. Co. il 
App. 116 (1881); Armbruster v. C. R. I. & P. R. Co., 166 Ia. 155, 147 N.W. 
337 (1914) ; Stockman v. I. R. Co., 15 Mo. App. 503 (1884) ; Wooden v. W. N.Y. 
& P. R. Co., 126 N. Y. 10, 26 N. E. 1050 (1891) ; Texas and N. O. R. Co. v. Mille 
60 Tex. App. 627, 128 S. W. 1165 (1910). 

“Hamilton v. Hannibal & S. J. R. Co., 39 Kan. 56, 18 Pac. 57 (1888); 
London Guarantee and Accident Co. v. Balgowan S. S. Co., 161 Md. 145, 18 
Atl. 334 (1931). 

Keep v. National Tube Co., 154 Fed. 121 (C. C. N. J. 1907); Morris v. ¢ 
R. I. & R. R. Co., 65 Ia. 727, 23 N W. 143 (1885). 

*Stoeckman v. T. H. & I. R. Co., 15 Mo. App. 503 (1884). 

™ Higgens v. Central New Eng. & W. R. Co., 155 Mass. 176, 29 N. E. su 
(1892) ; cf. Boyle v. Southern R. Co., 73 N. ¥. Supp. 465 (1901), in which it ## 
held that where the lex loci gave damages for pain and suffering of the deceased, 
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fact that punitive, exemplary, or vindictive damages were recoverable 
under the lex loci has been held not to constitute a ground for a re- 
fusal to entertain jurisdiction by the courts of the forum, although 
by the lex fori compensatory damages only could be recovered.’ 

Differences as to the mode of assessing damages have also been 
held not to affect the jurisdiction of the courts of the forum. Thus, 
where there were differences in the statutes of New York and 
Massachusetts as to the principles on which the damages were as- 
sessed and as to the shares of the distributees, it was held that 
action could be maintained in the forum.’® The fact that under the 
law of Connecticut the plaintiff had no right to have his damages 
assessed by a jury, assessment being made by the court, while under 
the law of Massachusetts, where action was brought, the jury was to 
assess the damages, was held not to be such a difference that action 
could not be maintained in Massachusetts.”° 

Other cases, however, in most of which there were other dis- 
similarities besides the one now under consideration, are opposed to 
the view that differences in damages, etc., of the two statutes will not 

t the action from being maintained in the forum. Where the 
Missouri statute provided that the person causing the death could be 
held to pay a fixed sum, such statute was denied recognition in 
Kansas where the statute limited recovery with regard to the pecun- 
iary loss sustained. It was held that the policies behind the two statutes 
were utterly inconsistent.?? 

Differences as to the mode, method, basis, or proportion of distri- 
bution of the recovery among the respective beneficiaries are generally 
held not material so as to defeat the jurisdiction of the courts of the 
forum." However, there is some authority to the contrary.” 





an element not included by the lex fori, action could still be maintained. But the 
decision is based on the ground that no similar statute at all is needed rather 
than that the two statutes are similar. 

* Armbruster v. C. R. I. & R. Co., 166 Ia. 155, 147 N. W. 337 (1914). But 
although provision for exemplary damages by the lex loci will not prevent 
the forum from taking jurisdiction, exemplary damages cannot be recovered in 
the forum and plaintiff must claim compensatory damages only. Rochester v. 
Wells Fargo Express Co., 87 Kan. 164, 123 Pac. 729 (1912). 

* Walsh v. Boston & M. R. Co., 201 Mass. 527, 88 N. E. 12 (1909). 

* Higgens v. Central N. E. R. Co., 155 Mass. 176, 29 N. E. 537 (1892), the 
court saying, “But even if it appeared that the motive for bringing an action here 
was to insure an assessment of damages by a jury, we cannot perceive in that 
4 valid reason for declining to take jurisdiction.” 

"Matheson v. K. C. Ft. S. & M. R. Co., 61 Kan. 667, 60 Pac. 747 (1900). 
Basis of case is that the Missouri statute was penal in nature and unenforceable 
outside of Missouri. 

"Stewart v. B. & O. R. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. ed. 537 
(1897); Texas & N. O. R. Co. v. Miller, 60 Tex. Civ. App. 627, 128 S. W. 1165 
(1910), “The weight of authority is against the view that dissimilarity affecting 
persons by or for the benefit of whom the action may be maintained and the 
proportion in which the fund recovered shall be distributed, will defeat re- 


__ Ash. v. S. & O. R. Co., 72 Md. 144, 19 Atl. 643 (1890) (Where West Vir- 
Gnia statute provided damages should be distributed to beneficiaries in same pro- 
as intestate personal estate, while Maryland statute let recovery be 
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Since similarity of statutes is treated basically as similarity of 
policy of the two states, differences as to ultimate beneficiaries will 
often prevent the enforcement of the right in or defeat the juris. 
diction of the courts of the forum. A distinction must be drawn be- 
tween two types of statutes that exist: First, those in which re 
covery for the death of the deceased is made a part of the decedent’s 
estate, subject to the claims of his creditors; secondly, those in which 
recovery is exclusively for the benefit of certain beneficiaries. When 
the forum has one type and the lex loci is of the other type, the 
difference is regarded as so substantial as to be offensive to the public 
policy of the forum, and the action will not be enforced.** This 
however, is qualified in cases where, though the statute makes the 
recovery subject to the creditor’s claims, there are in fact no cred- 
itors and the recovery is in effect distributable among the beneficiaries 
entitled to it in the absence of creditors. In such case the forum 
will take jurisdiction.*® 

Among the statutes of the second type there may still be further 
differences—that is, the statutes of the two states may differ merely 
as to the particular persons or dependents who will be entitled to the 
recovery. Such a difference is generally regarded as insufficient to 
preclude maintenance of the action in the courts of the forum.” 

Authorities are split as to whether differences as to the limita- 
tion of time within which suit can be brought will preclude the 
forum from taking jurisdiction. The better rule would seem to be 
that such differences, whether the limitation in the forum be longer 
or shorter than that prevailing under the lex loci, do not preclude 
the forum from taking jurisdiction.?” A contrary conclusion has been 
reached in some cases, however.”8 

What Law Prevails When Statutes Differ. Assuming that, even 
though the statutes of two states differ, the forum has taken juris- 
diction of the case, the question is: Which statute shall prevail, that 
of the forum or that of the place where the wrong occurred? 

Generally, “in enforcing a cause of action for death the Court 
is to be governed by the lex loci rather than the lex fori with refer- 
ence to all matters pertaining to substantive right”.?® But provisions 
of the law of the place where the death occurred, deemed to be merely 





apportioned by jury among parties who directly suffered loss by death) ; St. Louis, 
I. M. & S. R. Co. v. McCormick, 71 Tex. 660, 9 S. W. 540 (1888). 

™“ Gallagher v. Fla. R. Co., 196 Fed. 1000 (S. D. N. Y. 1912); McManus v. 
Red Salmon Canning Co., 37 Cal. App. 133, 173 Pac. 1112 (1918). 

* Zeikus v. Fla. R. Co., 138 N. Y. Supp. 478 (1912). 

* Texas & N. O. R. Co. v. Miller, 60 Tex. Civ. App. 627, 128 S. W. 1165 (1910) 
(Where by the lex fori all children whether minors or adults shared but by the 
lex loci (La.) only minor children were given the right). Accord: Free v. South- 
ern R. Co., 78 S. C. 57, 58 S. E. 952 (1907). 

* Keep v. National Tube Co., 154 Fed. 121 (C. C. N. J. 1907) (Where the 
limitation in the forum was shorter); and St. Louis R. C. v. Roist, 71 Ark. 258, 
72 S. W. 893 (1903) (Where the period of the forum was longer). 

* Ash v. B. & O. R. Co., 72 Md. 144, 19 Atl. 643 (1890); London G. & A 
Co. v. Balgowan S. S. Co., 161 Md. 145, 155 Atl. 334 (1931); St. Louis R. Co. ¥. 
McCormick, 71 Tex. 660, 9 S. W. 540 (1888). 

“sR. C. L. 737. 














COMMENTS 239 


1937) 





ural, may be treated as not binding on the forum. Where the 
question is purely one of procedure the lex fori applies.*° 
Wrongful death statutes often require one person to bring suit 
while recovery is to accrue to the benefit of another person. Where 
two statutes differ as to the nominal party plaintiff, several problems 
arise. “The question of who may sue for death by wrongful act, 
ining rather to right than to remedy, is governed by the lex loci 
delictus.”** Where a person is named by the statute of the place 
of the wrong, there is little difficulty, even if the statute cf the forum 
names a different person or the personal representative of the de- 


ceased. 


“A person designated in the act to sue may sue in any state. Thus, if the 
act provides for an action by the widow or other named relative, she may 
sue in. a foreign state, though the law of the state designates the representa- 


, toe 


However, difficulty does arise when the lex loci names the personal 
representative of the deceased as the proper party while the forum 
names some other person. There is no doubt that in such case the per- 
sonal representative may sue in the forum,®* but it is doubtful 
whether he could do so without ancillary administration. Suit in 
such case may be brought by the representative appointed in the 
forum,** and a representative may be appointed there for the pur- 
pose.** Ancillary administration is, of course, unmecessary if a 
statute of the forum permits a foreign representative to sue in that 





"Spokane R. Co. v. Whitley, 237 U. S. 487, 35 Sup. Ct. 655, 59 L. ed. 1060 
(1914). 

"12 C. J. 454, $36 b. Contra: Stwart v. B. & O. R. Co., 168 U. S. 445, 
42 L, ed. 537 (1897) (Where though the lex loci (Md.) named the state, and 
the lex fori (D. C.) named the personal representative, the personal representative 
was allowed to sue. However, the main question of the case was whether suit 
could be brought at all due to the dissimilar statutes of the two states, the question 
of which law governs not being discussed in the opinion. As authority for a rule 
that the lex fori governs, this case stands almost alone). 

"2 Beale, op. cit. supra note 8, at 1312. 

" Weaver v. B. & O. R. Co., 21 D. C. 499 (1893). 

“ Anderson v. L. & N. R. Co., 210 Fed. 689 (C. C. A. 6th, 1914) ; cf. Stewart 
v. B. & O. R. Co., 168 U. S. 445, 42 L. ed. 537 (1897) where besides allowing the 
personal representative to sue even though the lex loci named the State as the 
nominal party plaintiff (see n. 31, supra) the court failed to look to see if the ad- 
ministrator was one appointed in the forum or not. If he was a foreign admin- 
istrator this case is authority for the lack of necessity to take ancillary adminis- 
tration. The case fails to deal with the point. Hoyt v. Ogden P. C. Co., 185 Fed. 
889 (C.C. N. D. N. Y. 1911) ; Williams v. Camden I. R. Co., 138 Fed. 571 (C. C. 
E. D. Ky. (1904) L. & N. R. Co. v. Jones, 215 Ky. 774, 286 S. W. 1071 (1926); 
McCarren v. N. Y. Cent. R. Co., 239 Mass. 64, 131 N. E. 478 (1921); Boulden 
v. Pa. R. Co., 205 Pa. 264, 54 Atl. 906 (1903). 

“Hartford & N. H. R. Co. v. Andrews, 36 Conn. 213 (1869); C. & O. R. 
Co. v. Ryans’ Admin., 183 Ky. 428, 209 S. W. 538 (1919); Southern Ry. Co. v. 
Moore, 158 S. C. 446, 155 S. E. 740 (1930). Contra: Perry v. St. Joseph & W. R. 
Co., 29 Kan. 420 (1883) (refusing to grant papers for ancillary administration for 

sole purpose on the ground that such a right of action did not constitute an 
“estate” within the meaning of the statute governing ancillary administration). 
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state.** In the absence of any such statute, a foreign administration 
usually is not allowed to sue.** 

Exceptions, however, are sometimes made to the rule that, when 
the lex loci names the personal representatives as the nominal party 
plaintiff, it must be he who brings suit.** 

Where the benficiaries named in two statutes differ or when there 
are differences as to the mode, method, or basis of distribution of 
the recovery, the question again arises as to which statute shall 
govern. The usual holding in such a case is that the damages re. 
covered under the foreign statute must be distribyted as provided 
in the act under which recovery was had.*® 

A problem in construction is presented, however, when the statute 
of the place of the injury provides that the damages shall be distrib- 
uted to the beneficiaries in the proportion in which they would 
share in the decedent’s estate in case of intestacy. The question thus 
arises whether this clause refers to the statute of distribution of 
the place of the injury, or of the decedent’s domicile. The prevailing 
view adopts the construction preferring the law of the place of 
injury. 


* Richards v. Wright, 248 N. Y. Supp. 298 (1931) ; Dickinson v. Jones, 309 Pa. 
256, 163 Atl. $16 (1932). 

™ Hulbert v. City of Topeka, 34 Fed. 510 (C. C. Kan. 1888) ; Maryville Str. R. 
Co. v. Marvin, 59 Fed. 91 (C. C. A. 6th, 1893); Cornell Co. v. Ward, 168 Fed, 
51 (C. C. A. 2d, 1909) ; Dodge v. Town of N. Hudson, 177 Fed. 986 (C. C. N. D, 
N. Y. 1910); But see Kansas Pac. Ry. Co. v. Cutter, 16 Kan. 568 (1876) to the 
effect that a personal representative suing in a state, other than that where ap- 
pointed, under a wrongful death statute could successfully maintain suit without 
ancillary appointment on the theory that he was a trustee for the widow and held 
the right as trustee and, having title, could therefore maintain the action. 

* Cudney v. United Power & Light Corp., 142 Kan. 613, 51 P. (2d) 28 (1935) 
(holding that where the executor failed to sue, the widow, who by the statute 
was the beneficiary, could bring suit if the Statute of Limitations had not run); 
Harris v. Rex Coal Co., 177 Ky. 630, 197 S. W. 1075 (1917); Leach v. Owens- 
boro City R. Co., 137 Ky. 292, 125 S. W. 708 (1910), “If the administrator in 
fraud of the rights of the beneficiaries of the estate of which he had charge, and 
in collusion with the adverse party, settled the claim against the railroad company 
so as to defeat the right of the real beneficiaries, it may be opened up at the 
instance of the latter, and the original case tried on its merits.” 

These exceptions are not necessarily applicable only to cases where suit is 
brought in one state on the statute of another state but also apply where 
action is brought in the state where the wrong occurred. 

* Pa. R. Co. v. Levine, 263 Fed. 557 (C. C. A. 2d, 1920); Bolinger v. Beach- 
ham, 81 Kan. 746, 106 Pac. 1094 (1910); Hartley v. Hartley, 71 Kan. 691, 81 
Pac. 505 (1905) ; Dronenberg v. Harris, 108 Md. 597, 71 Atl. 81 (1908); Charlton 
v. St. Louis & S. F. R. Co., 200 Mo. 413, 98 S. W. 529 (1906) ; Matter of Degar- 
amo, 83 Hun. 390, 33 N. Y. Supp. 502 (1895); Hartman v. Duke, 160 Tenn. 57, 
22 S. W. (2d) 221 (1929). 

“ Goodrich, Tort Obligations & Conflict of Laws (1924) 73 U. of Pa. L. Rev. 
19, 42. But see Pa. R. Co. v. Levine, 263 Fed. 557 (C. C. A. 2d, 1920) where it is 
held that the law of the domicile applies. 2 Beale, op. cit. supra note 8, at 1312, 
n. 3, explains the court’s reasoning: “Since the statute of the state of the injury 
provides that the amount recovered should go to named relatives in proportion 
as they would take in case of intestacy, and since the statute of distributions of 
the state of the injury provides it shall not apply to the personal estate of an in- 
testate whose domicile at the time of his death was out of the state, the law 
the domicile of the deceased must determine. ‘This is in conformity with the 
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Where the statute provides that the damages recovered shall 
become a part of the personal estate of the deceased, it is clear that 
the usual rule concerning personal property should apply, in other 
words, that the law of the domicile furnishes the proper rule for 
distribution.** 

Difference as to the elements, or amount of damages, or as to 
the mode of assessing damages raises another question. Generally 
the lex loci governs all matters pertaining to substantive right, “in- 
duding . . . defenses to the action, measure and elements of damages, 
and amount of recovery.’*? Mr. Justice Holmes states the theory: 


« |. when a person recovers in one jurisdiction for a tort committed in an- 
other, he does so on the ground of an obligation incurred at the place of the 
tort that accompanies the person of the defendant elsewhere, and that is not 
only the ground but the measure of maximum recovery.” 


Although the general rule is that the lex loci shall govern on the 
question of damages, there are cases where an exception is made. 
Where by the lex loci exemplary damages are allowed, such damages 
have been refused by the forum on the ground that they constitute 
a penalty and are unenforceable outside the state having such statute ; 
but compensatory damages were allowed.** It must also be noted 
that if the statute of the state of injury awards damages of a kind 
which the court of the forum is not equipped to award, no action 
will be allowed,*® although it seems that the forum should take 
jurisdiction and award damages of a nature as near as possible to 
those named by the lex loci. 

There are abundant reasons why the question of damages should 
be treated as a substantive right and governed by the lex loci. Mani- 
fest unfairness to both the plaintiff and the defendant would result 
from any other rule. If such were not the law, and instead the measure 
of damages prescribed by the lex fori should be applied, a plaintiff 





principle of law that the situs of personal property is at the domicile of the 
owner, and that in case of his intestacy the succession is governed by the law of 
his domicile.’ ” 

“ Hartley v. Hartley, 71 Kan. 691, 81 Pac. 505 (1905). 

“3 R.C. L. 757; N. P. R. Co. v. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 
38 L. ed. 958 (1893) (no maximum for damages though lexi fori so provided). 

“W. U. Telegraph Co. v. Brown, 234 U. S. 542, 547, 58 L. ed. 1457 (1913). 
Accord: B. etc. R. Co. v. Taylor, 186 Fed. 828 (C. C. A. 4th, 1911); Dobren v. 
Mallory S. S. Co., 298 Fed. 349 (E D.N. Y. 1924); Southern R. Co. v. Decker, 5 
Ga. App. 21, 62 S. E. 678 (1908) ; Hanna v. Grand Trunk R. Co., 41 Ill. App. 116 
(1891); Christensen v. Floriston Pulp Co., 29 Nev. 552, 92 Pac. 210 (1907); 
Louisville & N. R. Co., v. Greene, 26 Ohio App. 392, 160 N. E. 495 (1927); Texas 
R. Co. v. Gross, 60 Tex. Civ. App. 621, 128 S. W. 1173 (1910). Contra: Brown 
v. Perry, 104 Vt. 66, 156 Atl. 910 (1931), holding that the court of the forum, 
in enforcing the right granted in another state, is not obliged to apply a rule 
of damages repugnant to that established by the lex fori. 

“Rochester v. Wells Fargo Express Co., 87 Kan., 164, 123 Pac. 729 (1912). 

“Slater v. Mexican Nat. R. Co., 194 U. S. 120, 24 Sup. Ct. 581, 48 L. ed. 
900 (1904); De Horn v. Mexican Nat. R. Co., 86 Tex. 68, 23 S. W. 381 (1893) 
i _ statute gave dependents of deceased an annuity and Texas refused 

ion). 
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possessing a cause of action under one statute could select the state 
giving the largest damages as the place to bring his suit. 


“The consideration, that in some states the measure of liability is fixed, ip 
others it is limited, in others still it is unlimited, is sufficent reason to justify 
a recovery only in accordance with the law of the place where the injury 
occurred. To hold otherwise would mean that a plaintiff could neve 
have a vested right to damages, and that a plaintiff’s [defendant’s?) liability 
would depend on the law of the state where he could be found. We would 
be playing a childish game where rights and obligations would be 
uncertain. It would be contrary to our public policy for ‘the uniform inter. 
state enforcement of vested rights should be maintained everywhere, not only 
as a matter of justice, but as a legal corollary of the nationab unity of the 
several states.’ 


It is generally well settled that the time within which an action 
may be brought relates to the remedy and therefore must be determ- 
ined by the law of the forum.*? However, there are two types of 
wrongful death statutes; and a different rule of law prevails where 
the statute granting the right of action for wrongful death also 
contains a provision limiting the time within which the action may 
be brought. Where the statute is such, it is usually held that statutes 
authorizing actions’ for death are not mere statutes of limitations, 
but go to the right itself and not merely to the remedy ;* and an 
action arising in another state must be brought within the time 
designated by the laws of that state, regardless of the time fixed 
by the lex fori.*® The reason for this rule has been stated as fol- 
lows: 


“This distinction [that when the statute itself names a period, it is a sub- 
stantive right and not a remedy] is based on the theory that the wrongful 
death action is a statutory right given to the deceased’s beneficiary for a 
specified time. The courts see the limitation as a part and parcel of the statu- 





“ Comment (1927) 4 N. Y. U. L. R. 166, 169 quoting Hyde v. St. Louis R. Co., 
61 Iowa 441, 16 N. W. 351 (1883). See also N. P. R. Co. v. Babcock, 154 U.S. 
190, 38 L. ed. 958 (1893) where the court says, “we may lay aside as i i 
the notion that the law of the place of the act may be resorted to so far as to 
show that the act was a tort and then may be abandoned, leaving the consequences 
to be determined according to the accident of the place where the defendant may 
be caught.” Contra: Armbruster v. Chicago R. Co., 166 Iowa 155, 147 N. W. 337 
(1914) ; Rochester v. Wells Fargo Express Co., 87 Kan. 164, 123 Pac. 729 (1912); 
Wooden v. Western N. Y. R. Co., 126 N. Y. 10, 26 N. E. 1050 (1891); Brown 
v. Perry, 104 Vt. 66, 156 Atl. 910 (1931). 

“25 Cyc. 1018; Farthing v. Sams, 296 Mo. 442, 247 S. W. 111 (1922). 

“The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. ed. 358 (1886); Am 
R. Co. v. Coronas, 230 Fed. 545 (C. C. A. 1st, 1916) ; Western Coal Co. v. His, 
216 Fed. 338 (C. C. A. 8th, 1914); Chandler v. Chicago R. Co., 251 Mo. 592, 158 
S. W. 35 (1913); George v. Chicago R. Co., 51 Wis. 603, 8 N. W. 374 (1881); 
Partee v. St. Louis R. Co., 204 Fed. 970 (C. C. A. 8th, 1913). 

“The Harrisburg, 119 U. S. 199, 30 L. ed. 358 (1886) ; Swanson v. Atl. Co, 
156 Fed. 977 (S. D. N. ¥. 1907); Keep v. Nat. Tube Co., 154 Fed. 121 (C. C 
N. J. 1907); International Nav. Co. v. Lindstrum, 123 Fed. 475 (C. C. A. 2d, 
1903); Christilly v. Warner, 87 Conn. 401, 88 Atl. 711 (1913); Weaver v. B.& 
O. R. Co., 21 D. C. 499 (1893) ; Knight v. Moline R. Co., 160 Iowa 160, 140 N. W. 
839 (1913); Negaubauer v. Great Northern R. Co., 92 Minn. 184, 99 N. W. 621 
(1904) ; Dowell v. Cox, 108 Va. 460, 62 S. E. 272 (1908). 
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tory right itself and not as a general statute of limitation. As they look upon it 

as a part of the right, and not the remedy, they hold that the limitation 
period, or [of?] the lex loci governs the action, and they permit recovery 
in their own state after the limitation of the death action of the forum has 
expired. This is the majority rule.”” 

This rule that the lex loci governs when it conditions the right on 

the bringing of suit within the prescribed time applies under either 

of the two possible circumstances—i.e., (1) where the period fixed 

the lex loci has already expired but not that of the lex fori ;54 
or (2) where the limit fixed by the lex loci has not expired but that 
of the forum has,®? though to this last there is some dissent.5* 

There is a second type of statute which contains no special limi- 
tation of time at all, saying nothing about the time in which suit 
may be brought.™ Or even if it does, it may be construed as affecting 
only the remedy and not the right itself. In either case the statute 
of limitation of the forum governs.®® 

Other questions concerning the period of limitation also arise. 
When suit may be deemed to have commenced is a question of pro- 
cedure to be determined by the law of the forum. Thus, where by 
the lex fori a summons was delivered to the proper officers for service 
and such service was completed within the prescribed time, it was held 
that suit had been properly commenced though the lex loci was other- 
wise as to the time of commencement.®* And where a demurrable writ 
or declaration was amended, it was held that the lex fori governed as 
to whether or not suit was to be regarded as beginning at the time a 
legal cause of action was first stated by the amendment.** 

A question also arises when, by the law of the state of the wrong, 
contributory negligence would be a good defense but not under the 
law of the forum; or when in some manner the effect of contribu- 
tory negligence in the two states differs. 


“Most questions relating to contributory negligence pertain to substantive 
rights of the parties, rather than to remedy or procedure, and they have, al- 


"Clemens, Conflict of Laws in Statutory Death Actions (1933) 1 Kansas 
City L. Rev. No. 7, p. 12. 

"The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. ed. 358 (1886); Lang 
v. J. C. Nichols I. Co., 227 Mo. App. 1123, 59 S. W. (2d) 63 (1933). 

“Theroux v. Northern Pac. R. Co., 64 Fed. 84 (C. C. A. 8th, 1894); Chris- 
telly v. Warner, 87 Conn. 461, 88 Atl. 711 (1913). 

"Wright v. Kroyden, 9 .. ~. Misc. 287, 154 Atl. 195 (1931); Rosenzweig v. 
Heller, 302 Pa. 279, 153 Atl. . 46 (1931); Restatement, Conflict of Laws (1934) 
$433, supporting this view. 

“Munos v. Southern Pac. X. Co., 51 Fed. 188 (C. C. A. 5th, 1892). 

“Stern v. La Compagnie Generale Transatlantique, 110 Fed. 996 (S. D. N. Y. 
1901) ; Larue v. Kershaw Contracting Co., 177 Ala. 441, 59 So. 155 (1912). 

™Munos v. Southern Pac. R. Co., 51 Fed. 188 (C. C. A. 5th, 1892). “Where 
torts are committed in fcreign countries or beyond the territorial jurisdiction of 
the sovereignty in which the action is brought, the lex fori governs, no matter 
whether the right of action depends upon the common law or a local statute 
unless the staute which creates or confers the right limits the duration of such 
tight to a prescribed time.” For other cases see notes 54 and 55. 

"Bond v. Penn. R. Co., 124 Minn. 195, 144 N. W. 942 (1914). 

“Texas and N. O. R. Co. v. Miller, 221 U. S. 408, 55 L. ed. 789 (1911); 
Collins v. Peoples’ Power Co., 223 Fed 47 (C. C. A. 8th, 1915). 
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most without exception, been referred to the place where the cause of action 
for tort arose (assuming that that law is properly before the court), it 
not being deemed contrary to the public policy of the forum, even 

it differs in some respects from the law of the forum in respect to contriby. 
tory negligence.”” 


Thus where the wrong occurred in Kansas where contributory 
negligence did not defeat the plaintiff’s action but only diminished 
the damages, while in Missouri, where suit was brought, contrib- 
utory negligence was a complete bar, it was held that the law of 
Kansas applied.* Comparative negligence relates to substantive right 
and not to remedy, and thus the law of the place of the wrong ap- 
plies. And by the same reasoning it would also be wrong to apply 
ville and N. R. Co. v. Whitlow, 105 Ky. 1, 43 S. W. 711 (1897). 
the rule of comparative negligence which obtains at the forum in 
an action which arose in another state, in which contributory neg- 
ligence bars recovery.®* 
















CHESTER STEINER. 





"Note (1924) 32 A. L. R. 796, 797. 
* Miller v. K. C. Western R. Co., 180 Mo. App. 371, 168 S. W. 336 (1914). 

“ Caine v. St. Louis and S. F. R. Co., 209 Ala. 181, 95 So. 876 (1923); Louis 
“ East. Tenn. & Ga. R. Co. v. Lewis, 89 Tenn. 236, 14 S. W. 603 (1890). 

















RECENT CASES 


ADMINISTRATIVE Law—NEcEssity OF HEARING BY OFFICIAL 
IssuING ORDER—SUBDELEGATION OF ADMINISTRATIVE DuTIzs.— 
Petitioners, market agencies at the Kansas City Stockyards, sought 
an injunction against the enforcement of a rate order, prescribing 
maximum fees chargeable for services in marketing live stock. Testi- 
mony had been taken by an examiner and argument had been heard 
before the Acting Secretary of Agriculture pursuant to the Packers 
and Stockyards Act,? which authorized the Secretary of Agriculture 
to prescribe rates after a full hearing and determination. Petitioners 
attacked the order as unreasonable and arbitrary, and also claimed 
that they had been denied the “full hearing” provided by statute, 
alleging that the Secretary of Agriculture had not heard oral argu- 
ment nor read the evidence or briefs, and that his sole information 
was derived from ex parte consultation with his subordinates. Held: 
that a hearing within the meaning of the Act had not been had, and 
that neither recital by the Secretary in the order that he has care- 
fully considered the record, nor the presumption of validity of official 
conduct, was sufficient answer to petitioners’ allegations.” 

The Court, in deciding the instant case, states that since a hearing 
and determination by the Secretary is prescribed by the Act, the 
procedure to be followed is quasi-judicial in nature, and consideration 
in a substantial form by the administrative officer of the evidence 
presented is essential.? Substantial consideration of the evidence is 
the only standard here laid down.‘ 


“And to give the substance of a hearing, which is for the purpose of making 
determinations upon evidence, the officer who makes the determinations must 
consider and appraise the evidence which justifies them. ... ” 

“If the one who determines the facts which underlie the order has not con- 
sidered evidence or argument, it is manifest that the hearing has not been 
given... . The one who decides must hear.’” 


Where the statute expressly confers upon administrative officials 
the power and duty of making certain orders, and where the nature 
of the duty requires personal performance by the original delegate, 





*42 Stat. 159 (1921), 7 U.S. C. A. $181 (1934). 

*Morgan v. United States, 298 U. S. 468, 480, 481, 80 L. ed. 1288, 1295 (1936). 

*Local Government Board v. Arlidge, A. C. 120 (1915), reversing Rex v. 
Local Government Board, 1 K. B. 160 (1914) (distinguished as relating to a 
different type of administrative action). 

“Cf. West Springfield v. Mayo, 265 Mass. 41, 163 N. E. 653 (1928), where 
it was said that although official duties of municipal officers involving the exer- 
tise of discretion and judgment cannot be delegated but must be performed in 
person, the rule goes no further than to require the official to exercise his own 
judgment and discretion upon matters which are committed to him for determ- 
ination. It does not inhibit the official’s use of assistance where the act to be 
done requires an examination or inspection of documents or physical objects. 
Nor does it prohibit the official from arriving at a conclusion of fact which is 

upon the report of an assistant. 

"Morgan v. United States, 298 U. S. 468, 480 481, 80 L. ed. 1288, 1295 (1936). 
The problem seems to be one of determining whether there has been a hearing 
the meaning of the Act and not one of due process. 


it al 
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there can be no subdelegation.* This is especially true where the 
duties involve the exercise of discretion and judgment.” It would 
seem, however, that if the administrative official exercises his own 
judgment in arriving at a decision, he may rely wholly upon his assis- 
tants to collect the necessary facts.® 

The courts have frequently invoked a presumption as to the 
validity of official conduct® to validate the performance by assistants 
of duties formally delegated to their superiors.1° Thus in De Cambrg 
v. Rogers," a contest between two applicants for preemption, it was 
contended by appellant that although the decision was signed by the 
Secretary of the Interior, yet, in fact, for want of time and Oppor- 
tunity, the Secretary had neither read nor heard the evidence and 
had simply signed his name to a report prepared by one of the clerks 
in the Department. With respect to this contention the court said: 


“It is hardly necessary to say that when a decision has been made by the 
Secretary of the Interior, courts will not entertain an inquiry as to the extent 
of his investigation and knowledge of the points decided, or as to the methods 
by which he reached his determination.’”™ 


The Court suggests that the requirement of a substantial con- 
sideration of the evidence by the Secretary does not impede prac- 
ticable administrative procedure in obtaining the aid of assistants in 
the department. “Assistants may prosecute inquiries. Evidence may 
be taken by an examiner. Evidence thus taken may be sifted and 





*Low Kwai v. Backus, 229 Fed. 481 (C. C. A. 9th, 1916) (Secretary of Labor 
cannot delegate to commissioner of immigration determination of whether alien 
is subject to deportation) ; Brisdall v. Clark, 73 N. Y. 83 (1878) (common council 
— delegate to the superintendent of streets the duty of requiring paving to 

ne). 

"Ontario Knitting Co. v. State, 205 N. Y. 409, 98 N. E. 909 (1912) (state 
engineer cannot delegate to a deputy engineer the duty of appropriating property 
for a canal) ; Brown v. City of Newburyport, 209 Mass. 259, 95 N. E. 504 (1911) 
(city committee on finance could not delegate its duty of approving m 
loans to the mayor). But see Hannibal Bridge Co. v. United States, 221 U. S. 
194, 31 Sup. Ct. 603, 55 L. ed. 699 (1911) (Secretary of War could delegate to 
Assistant Secretary duty of determining whether repairs were necessary to & 
bridge) ; Norris v. United States, 257 U. S. 77, 42 Sup. Ct. 9, 66 L. ed. 136 (1921) 
(Secretary of Treasury could delegate to Assistant Secretary power to determine 
number of customs inspectors and to appoint and remove them. Decision based on 
a statute, however). 

* Morgan v. United States, 298 U. S. 468, 481, 80 L. ed. 1288, 1295 (1936). 
See note 4, supra. 

* Rev. Stat. 177 (1878), 5 U.S. C. A. $4 (1934) ; Rev. Stat. 178 (1878), 5 U.S. 
C. A. §5 (1934); see also 25 Stat. 659 (1906), 5 U. S. C. A. §517 (1934) which 
provides for an Assistant Secretary of Agriculture “who shall perform such duties 
as may be .. . prescribed by the Secretary.” Similar statutes exist for the other 
departments. 

® United States v. Page, 137 U. S. 673, 11 Sup. Ct. 219, 34 L. ed. 828 (1891); 
De Cambra v. Rogers, 189 U. S. 119, 23 Sup. Ct. 519, 47 L. ed. 734 (1903); Tagg 
Bros. & Moorhead v. United States, 280 U. S. 420, 50 Sup. Ct. 220, 74 L. ed. 524 
(1930) ; Hannibal Bridge Co. v. United States, 221 U. S. 194, 31 Sup. Ct. 603, 
55 L. ed. 699 (1911); United States v. Karnuth, 35 F. (2d) 601 (W. D. N. Y. 
1929) ; Perry v. Page, 67 F. (2d) 635 (C. C. A. 1st, 1933). But see Hackley-Phelps- 
Bonnell Co. v. Cooley, 173 Wis. 128, 179 N. W. 590 (1921). 

189 U.S. 119, 23 Sup. Ct. 519, 47 L. ed. 734 (1903). 

In this case, there was apparently no statutory requirement that there be 
a hearing. 
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analyzed by competent subordinates . . . . The requirements are not 
technical. But there must be a hearing in a substantial sense.”!* How- 
ever, considering the number and length of the records presented to 
the Secretary for action, it would seem that the requirement of sub- 
stantial consideration of the evidence imposes upon the Secretary 
a duty so onerous that it cannot well be complied with in practice and 
which will tend not only to impair the efficient administration of 
the particular legislation, but may also interfere with the Secretary’s 
other manifold duties.** 

Some kind of legal solution of the problem must therefore be 
worked out.15 If the courts continue to take a narrow view of the 
problem, it is submitted that statutory provision for a practicable 
division of duties may be required.'¢ 

IrvinG ALLAN Lore. 


CoNSTITUTIONAL LAW—PAYMENT—IMPOSSIBILITY APPLIED TO 
Gotp CLAUSES—CONGRESSIONAL PowWER TO F1x SURRENDER VALUE 
or Gop BuLLIon.—In the case of Emery Bird Thayer Dry Goods 
Co. v. Williams,’ the federal court had to pass upon a lease whereby 
the yearly rental was fixed at 557,280 grains of pure unalloyed gold, 
payable in quarter-yearly installments of 139,320 grains, with an 
option resting with the lessors to require, in lieu of the quarterly 
pure gold delivery, a payment of $6,000 in such lawful currency as 
they might designate. After the passage of the Joint Resolution 
of Congress of June 5, 1932,? which provided that “every pro- 
vision contained in or made with respect to any obligation which 
purports to give the obligee a right to require payment in gold 
or a particular kind of coin or currency or in an amount in money 
of the United States measured thereby, is declared to be against 
public policy” and “shall be discharged upon payment, dollar for 
dollar, in any coin or currency which at the time of payment is legal 
tender for public and private debts,” and after the adoption of 
Executive Orders of April 20, 1933 and of January 31, 1934, which 
required that all gold coin, gold bullion and gold certificates be sur- 
rendered for an equivalent amount of any other form of coin or 
currency of the United States and which fixed the weight of the 
gold dollar at 15-5/21 grains 9/10 fine, as compared to 25.8 as before, 
the lessee paid under protest, a number of dollars equal to the amount 
which the government would then pay for 139,320 grains of newly 
mined gold. Relying upon the above Resolution and Orders, lessees 





* Morgan v. United States, 298 U. S. 468, 481, 80 L. ed. 1288, 1295 (1936). 
(Italics supplied). 

; “Statutes have frequently designated assistants to conduct hearings, review 
evidence and present recommendations and conclusions to the official authorized 
to issue the order. 46 Stat. 701 (1930), 19 U. S. C. A. §1336 (1934) ; 30 Stat. 1153 
ody 33 U. S. C. A. $502 (1934); 48 Stat. 195 (1933), 15 U. S. C. A. §701 
_, "In the Minnesota Industrial Commission hearings are conducted and de- 
csions made by examiners with the right of appeal from these decisions to the Com- 
mission. See Mason’s Minnesota Statutes (1927) §§4310-4317. 

See note 9, supra. 
Js F. Supp. 938 (W. D. Mo. 1936). 
48 Stat. 112 (1933), 31 U.S. C. A. §§462, 463. 
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brought this suit to recover all amounts paid in excess of $6,000 
and to enjoin the collection of more than that amount in the future, 
Held: that the Resolution of June 5, 1933, is not applicable to this 
clause which requires payment in a commodity; that, although it 
was impossible to deliver the commodity, the clause is substantially 
complied with when the money equivalent of 139,320 grains of gold is 
tendered ; that lessee is obliged to make such a tender ; that the equi- 
valent of bullion is its true value, and any attempted statutory regula- 
tion of the amount for which a commodity such as gold should be 
surrendered is void. 

Since January 31, 1934, this, then, is the first gold clause which 
has been held to stabilize effectually the amount of rental regardless 
of currency fluctuations.? In Jn re American Writing Paper Co, 
Inc.* the rental was fixed at “a quantity of gold which shall be 
equal in amount to $1500 of the gold coin of the United States of 
the standard of the weight and fineness of the year 1894, or the 
equivalent of this commodity in United States currency.” The district 
court held that this was not such an obligation as came within the 
purview of the Joint Resolution, because the Resolution itself defined 
“obligation” as “an obligation . . . payable in money of the United 
States,” but that nevertheless the creditor was not entitled to any 
more than the Secretary of the Treasury would pay for gold sur- 
rendered under the Executive Orders, or, in effect, fifteen hundred 
devalued dollars. An appeal was taken by the creditor to the Circuit 
Court and it was there held® that, as a result of the Executive Orders 
taking gold out of circulation, the gold bullion obligation became im- 
possible of performance and the alternative obligation became obli- 
gatory. Consequently, the rental clause became a “gold value” clause 
within the meaning of the decision in Norman v. Baltimore & Ohio 
Ry. Co.® Therefore rentals were dischargeable dollar for dollar 
under the Joint Resolution. 

In the instant case the court holds that the obligation to pay gold 
is without the purview of the Joint Resolution; that the alternative 
obligation—to pay $6000—can only be performed at the option of the 
lessor, thereby distinguishing it from the decision of the circuit 
court in the American Writing Paper Co. case’ where the option 
was in the lessee. Therefore, in the instant case, impossibility of 
performance of the gold bullion obligation was held not to permit 
the obligor to perform the alternative obligation. However, the 
lessor’s cross bill to cancel the lease for impossibility was denied on 
the grounds that lessee could comply substantially by tendering an 
equivalent in money, and that lessor was obliged to accept such per- 





* Anglo-Continentale Treuhand, A. G., v. St. Louis Southwestern Ry. Co, 
81 F. (2d) 11 (C.C.A. 2d, 1936). Held: that the Joint Resolution was not 
cable to a private obligation which gave the creditor an option to demand United 
States gold coin or Holland guilders. 

*11 F. Supp. 518 (D.D. Mass. 1935). 

"Holyoke Water Power Co. v. American Writing Paper Co., Inc., 83 F. (2d) 
398 (C.C.A. Ist, 1936). 

*204 US. 240, 314, 79 L. ed. 885, 905 (1935). 

"Holyoke Water Power Co. v. American Writing Paper Co., Inc., 83 F. (24) 
398 (C.C.A. Ist, 1936). 
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formance. This latter holding is contradicted by reliable authority,® 
which would discharge both parties from their obligations and denies 
the right to demand substantial compliance. The distinction taken 
between the effects of impossibility on alternative obligations where 
the option is in the obligor, and where it is in the obligee is probably 
a good one, but whether the Supreme Court will hold the Joint 
Resolution not applicable to this type of gold clause is uncertain, 
inasmuch as that court has rendered no decision interpreting the 
defining clause in the Resolution. The allowance of substantial per- 
formance is certainly the more vulnerable point in the federal court’s 
reasoning. 

The court next considers what substantial compliance requires 
and concludes that it is satisfied by tendering the number of dollars 
equal to the amount which the government would pay at the moment 
for newly mined gold of the stipulated quantity, holding that the 
equivalent of bullion is necessarily its true value, because it would 
be an unconstitutional exercise of Congressional power that at- 
tempted to determine what would be just compensation for a sur- 
rendered commodity. This argument finds its premise in the as- 
sumption that the lessors would be lawfully possessed of the stipu- 
lated quantity of gold.® The District Court in the American Writing 
Paper Co. case’ takes a more realistic view and holds that any gold 
bullion received would be held in violation of the Executive Orders 
and therefore the creditor could not demand the price fixed for 
newly mined gold upon surrender. 

Granting a lawful possession of gold bullion by the obligee, can 
it be positively asserted that Congress cannot determine a just 
compensation therefor? The declarations found in John M. Perry v. 
The United States™ and Ling Su Fan v. United States,!* concerning 
the incidental limitations inherent in the ownership of gold, are 
disposed of by the court by distinugishing between gold bullion and 
the gold coin which is there under consideration. But could the court 
as easily dispose of the statement in Campbell v. Chase Nat. Bank 
of City of New York*® to the effect that “gold need not be dealt 
with as an ordinary commodity, but it is a commodity affected with 
a public interest as a potential source of currency and credit”? In 
determining the extent of Congressional power over money we do 
not consider whether gold bullion is money, but rather the relation 
of gold bullion to money and its effect thereon. United States v. 
Ferger.14 

In summary then, this decision upholds a gold clause and guar- 
antees more than dollar for dollar value, but many of the premises 
from which the conclusion is reached have not been confirmed by 





a Page, Contracts (2d ed. 1921) §2711; 3 Williston, Contracts (1st ed. 1920) 
*Emery Bird Thayer Dry Goods Co. v. Williams, 15 F. Supp. 938, 945 n. 

(W.D. Mo. 1936). 
“1 F. Supp. 518 (D.D. Mass. 1935). 
9294 U. S. 330, 79 L. ed 912 (1935). 

9218 U. S. 302, 54 L. ed. 1049 (1910). 

u>_F- Supp. 156, 169 (S. D. N. Y. 1933). 

250 U. S. 199, 203, 63 L. ed. 936, 940 (1919). 
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the Supreme Court and are certainly assailable. Because, thus far, 
that court has been consistently favorable to the obligor in applying 
the monetary measures of the New Deal, an interesting question wil] 
arise when such a clause is brought to its consideration. 

James Hueuess Jr. 


CoNTRACTS—CONSIDERATION—PERFORMANCE OF LEGAL Dyty 
aAs.—Defendant’s son, a minor, while driving his car somewhat reck- 
lessly, overturned. His guest, also a minor, was injured. The acci- 
dent occurred in the city of Los Angeles, California. Certain 
elements of negligence were found on the part of the driver, but 
the evidence was insufficient to create liability under the California 
“wilful misconduct” statute. The accident, then, created no legal 
liability either on the part of the driver or his father. It was shown 
that after the accident the father of the driver had said to the father 
of the injured boy, “You have your boy taken care of and I will 
pay all reasonable bills.” A small portion of the medical expense 
was actually paid. In an action for the balance, a recovery was had 
on contract, the District Court of Appeals finding a moral obligation 
constituting consideration for defendant’s promise.’ The decision 
was in substance affirmed when petition for hearing by the Cali- 
fornia Supreme Court was denied? on the ground that the act of the 
father in having his son’s injuries medically treated was such a 
“prejudice” as would constitute a sufficient legal consideration under 
two provisions of the civil code of the state.® 

Wholly aside from the question of moral obligation as considera- 
tion, a question on which the Supreme Court did not really commit 
itself, the difficulty with the decision is the fact that the father was 
under a legal duty to provide medical care for his injured son.‘ It 
has been consistently held by the courts® and generally agreed by 
text writers® that the performance of that which one is legally bound 
to do either in law independently of contract or by a subsisting con- 
tract, cannot constitute consideration. The reason for the rule is that 
a promisee who has neither conferred a benefit nor suffered a detri- 
ment which he would not otherwise have had to suffer is in the 
position of a gratuitous promisee. The statutory provisions to which 
the court refers in its decision’ do not affect this aspect of the case 








“ After this annotation had gone to print, the Supreme Court decided in 
Holyoke Water Power Co. v. American Writing Paper Co., Inc., (1937) 4 U.S.L. 
Week 751, that the provision therein was within the purview of the Joint Resolu- 
tion. Cardozo, J. there said that in determining whether a provision is a “gold 
value” clause “we must consider the situation of the parties, their business needs 
and expectations, in gauging their intention”. 

* Medberry v. Olcovich, 59 P. (2d) 551 (Cal. 1936). 

* Medberry v. Olcovich, 60 P. (2d) 281 (Cal. 1936). 

* Cal. Civ. Code (Deering 1931) §§1605, 1606. These sections define consider- 
ation. Section 1605 declares that “any benefit . . . to which the promisor is not 
lawfully entitled or any prejudice suffered, . . . other than such as he is . . . law- 
fully bound to suffer” is a good consideration. Section 1606 provides that “a moral 
obligation originating in some benefit conferred upon the promisor or prejudice 
suffered by the promisee” is a good consideration. 

“Madden, Persons and Domestic Relations (1931), 383 et seq. 

*13 C. J. 351, n. 29; 119 Ala. 105, 24 So. 114. 

*13 C. J. 351, 1 Page, Contracts (2d. ed. 1921) 993, $585. 

* Cal. Civ. Code (Deering 1931) §§$1605, 1606. 
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since they clearly confine consideration to prejudice which the prom- 
isee was not lawfully bound to suffer. 

A substantially similar result might have been reached without 
doing so much violence to established principles of contract law by 

ining the extent of a father’s duty to provide medical care 
for his children. Quite clearly the quality of care required depends 
on the financial situation of the father. The legal duty would ex- 
tend only to reasonable care under the circumstances. In this case 
the evidence discloses that the father of the injured boy was a 
telatively poor man. It is possible that in accordance with his agree- 
ment with the father of the driver, the father of the injured boy 
secured a higher quality of care than he could have afforded and 
that such medical treatment was not wasteful but reasonably neces- 
sary. In that case the difference between the care which the promisee 
was legally bound to provide and that actually secured would con- 
stitute consideration and support a binding contract. 

In Wisconsin® the courts have held, in accordance with the gen- 
eral rule, that the performance of a legal duty does not constitute 
consideration. Since the argument that the promisee has gone beyond 
the extent of his legal obligation has not been presented, we have 
no decision directly on that point; but it seems reasonable that acts 
not legally required would be held sufficient consideration. 

Crype F. Carrot. 


CriminaL Law—Lotteries—Morion Picture THEATRE BANK 
Nicht—A motion picture theater operator maintained a regis- 
tration book in the lobby of his theatre. Anyone was permitted 
to register in this book without charge. Numbers were as- 
signed to each registrant at the time of registration. On a night 
designated as Bank Night a drawing was held on the stage of the 
theater. The name of the winner was announced from the stage 
and in the lobby of the theater. If the winner was outside the 
theater, he was permitted to enter free for the purpose of claim- 
ing the prize. If the prize was not claimed within a limited time, 
the amount thereof was added to the prize for the next week. Held: 
It was an error for the trial court to instruct that any technical 
and non-valuable consideration “whether registration of the name 
or anything else would be a sufficient price” to render the scheme 
a lottery. 

Ordinarily the statutes prohibiting lotteries do not define the 
term,? but the definition universally accepted by the courts is “that 

wherein the player receives (1) a chance for (2) a prize 
for (3) a price”. That the first two elements of a lottery are present 
in the Bank Night scheme is undisputed. The question whether 
Bank Night is a lottery depends on whether the third element— 
Price or consideration—is present. 








*Madden, Persons and Domestic Relations (1931) 394, §113. 

Ryan v. Dockery, 134 Wis. 431, 114 N. W. 820 (1908); 15 L.R.A. (NSS. 
1908) 491; Post v. Campbell, 110 Wis. 378, 85 N. W. 1032 (1901). 

, Commonwealth v. Wall, 3 N. E. (2d) 28 (Mass. 1936). 

Wis. Stat. (1935) §§348.01-.06. But cf. N. Y. Penal Law $1370. 
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Many Bank Night schemes involve distributing tickets entitling 
the holder to a chance in the drawing among the customers or 
patrons of the theater. Whenever this plan has come before a court 
of review, it has been held to be a lottery on the grounds that when 
the patron buys a ticket of admission, he is paying not only to see 
the motion picture show, but for a chance to win a prize as well! 
The fact that some tickets are also distributed to non-customers 
(i.e. that there are some free players) does not alter the situation‘ 

The registration scheme of the principal case is more common, 
however. And then the question arises whether the requirement that 
the winner be in or near the theater at the time of the drawing and 
that he claim the prize within a limited time, whether the adver. 
tising derived from the presence of the crowd outside the theater and 
the attendant increased patronage are such consideration as will 
render the scheme a lottery. 

The courts have sensed, apparently instinctively, the existence of 
some difficulty in the problem and have sought to locate it in fine 
distinctions between technical contract consideration and the con- 
sideration or price needed to support a lottery.® First, they say that 
lottery consideration must move from the player,® that mere incidental 
benefit derived by the operator is not sufficient. Secondly, they say 
that the player must part with something of value’—his mere pres- 
ence “where it costs [him] nothing to be cannot be said to be the 
payment of a valuable consideration.’”® 

But these distinctions are unnecessary and misleading. For 
either the acts which they criticize as technical contract consider- 
ation are not consideration at all—such as registering in a book—or 
they are not done as consideration for the chance but merely to avoid 
losing the prize once awarded—as being in or near the theater 
at the time the drawing is held. They readily recognize that the 
consideration must be paid for the chance,® but still find it necessary 

*Sproat-Temple Theatre Corp. v. Colonial Theatrical Enterprise Inc., 267 
N W. 602 (Mich. 1936) ; People v. Miller, 271 N. Y. 44, 2 N. E. (2d) 38 (1936), 
af'g mem. dec. 246 App. Div. 825 (1936); Society Theater v. City of Seattle, 
118 Wash. 258, 203 Pac. 21 (1922); State v. Danz, 140 Wash. 546, 250 Pac. 37, 4 
A. L. R. 1109 (1926); where a wholesale oil dealer distributed tickets to be given 
to the customers of his retailers, Glover v. Malloska, 238 Mich. 216, 213 N. W. 
107 (1927), 52 A. L. R. 77 (1928). For annotations concerning similar schemes 
by other merchants see (1927) 48 A. L. R. 1115; (1928) 57 A. L. R. 424; (1936) 
103 A. L. R. 866. 

“Commonwealth v. Wall, 3 N. E. (2d) 28 (Mass. 1936): “The test is 
whether that group who [sic] did pay for admission were paying part for the 
chance of a prize.” General Theatres v. Metro Goldwn Mayer D. Corp., 9 F. Supp. 
546 (D. Colo. 1935); Glover v. Malloska, 238 Mich. 216, 213 N. W. 107 (1927), 
52 A. L. R. 77 (1928); State v. Danz, 140 Wash. 546, 250 Pac. 37, 48 A.L.R 
1109 (1926). 

* Commonwealth v. Wall, 3 N. E. (2d) 28 (Mass. 1936). 

* People v. Cardas, 137 Cal. App. 788, 28 P. (2d) 99 (1933); State v. Hund 
ling, 264 N. W. 608 (Iowa 1936). 

"State v. Eames, 183 Atl. 590 (N. H. 1936); People v. Shafer, 289 N. Y. 
Supp. 649 (Monroe Co. Ct. 1936). 

*State v. Hundling, 264 N. W. 608 (Iowa 1936) (“. . . even though the donot 
of the prize may receive some remote and indirect benefit from such presence”). 

* State v. Eames, 183 Atl. 590 (N.H. 1936) (“. .. payment of a valuable con 
sideration or an agreement to pay for the chance must precede the drawing”). 
c-_ Accord: People v. Shafer, 289 N. Y. Supp. 649 (Monroe Co. 
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to explain away acts which were not done for the chance. In Maughs 
¢. Porter’ an auctioneer offered a chance to win a car to those who 
would be present at an auction. When the winner brought suit to 
recover the car or its value, the court held that “presence” would 
be sufficient consideration for a binding contract and that the plain- 
tiff could recover were it not that “presence” was also consideration 
for the chance to win the car making the contract illegal as based on 
a lottery. The case has been very severely criticized™ because of its 
yiew that lottery consideration is the same as contract consideration. 
Would these critical courts hold that if one were to award by lot 
a well paid job to one of a group of applicants, that one then would 
be conducting a lottery? Even in view of the distinctions outlined 
above they hardly could say that the work performed after the 
award by the successful applicant was mere technical contract con- 
sideration and not lottery consideration. In such a situation, where 
their attempted explanation would clearly fail to serve their doubts 
about the problem, even they would probably be forced to realize that 
the work was done not for the chance to win the job, but to avoid 
losing the job once awarded. Just so the Bank Night players are 
present in or near the theater not for the chance to win the prize 
but to avoid losing it once awarded. The much criticized Porter 
case, supra, is distinguishable; for in that case, if one were not 
present, he would not receive a chance. 

However this may be, registration in the lobby, an unreasonably 
short time allowance in which to claim that prize together with an 
uncertain time for drawing, although not consideration, may com- 
bine to render the scheme a lottery if their effect is to nullify free 
participation’? and make it practically, if not absolutely, necessary 
to purchase an admission ticket in order to obtain a chance. The 
question “Is free participation a reality?” is the real stumbling block 
to all Bank Night schemes. The answer to that question, more than 
to any other, depends upon the type of litigation involved. It will be 
telatively easier to convince the court or jury that free participation 
is a reality in criminal cases!® than in actions by competitors to 





#157 Va. 415, 161 S. E. 242 (1931). 

"State v. Hundling, 264 N. W. 608 (Iowa 1936); People v. Shafer, 289 
N. Y. Supp. 649 (Monroe Co. Ct. 1936) ; State ex rel. Dist. Att’y Gen. v. Crescent 
Amusement Co., 95 S. W. (2d) 310 (Tenn. 1936) ; Comment (1932) 18 Va. L. Rev. 
465; Note (1932) 80 U. of Pa. L. Rev. 744. 

*Central States Theatre Corp. v. Patz, 11 F. Supp. 566, 568 (S. D. Iowa 
1935). “Very few people would be presumptious enough to enter the theatre, 
Tegister, and not buy a ticket for the entertainment .. . . that part of the scheme 
which permits a person to participate in the result of the drawing, if any, by not 
being inside the theatre, but on the outside, is a subterfuge, as the drawing is at 
nine o’clock at night . . .” 

* Criminal cases where Bank Night or analogous schemes were held to be a 
lottery: People v. Miller, 271 N. Y. 44, 2 N. E. (2d) 38 (1936); State v. Danz, 
140 Wash. 546, 250 Pac. 37, 48 A. L. R. 1109 (1926); were held not to be a 
lottery: People v. Cardas, 137 Cal. App. 788, 28 P. (2d) 99 (1933); Cross v. 
People, 18 Colo. 321, 32 Pac. 821, 36 Am. St. Rep. 292 (1893); State v. Hund- 
ling, 264 N. W. 608 (Iowa 1936); State v. Eames, 183 Atl. 590 (N. H. 1936); 
People v. Shafer, 289 N. Y. Supp. 649 (Monroe Co. Ct. 1936); Commonwealth 
v. Wall, 3 N. E. (2d) 28 (Mass. 1936); State ex rel. Dist. Att’y Gen. v. Crescent 
ent Co., 95 S. W. (2d) 310 (Tenn. 1936). 
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enjoin the operation of the plan.’* Relatively easier in the latter than 
in actions where the plaintiff, a Bank Night operator, claims that 
he has “clean hands” and is entitled to an injunction restraining those 
who would interfere with his scheme.'® Possibly easier in the latter 
than in civil actions based on a contract that would be illegal if it 
were held that free participation did not exist.* And in all these 
cases the answer will depend to a large measure upon public opinion 
regarding the scheme as reflected by the opinion of the jury. 


RADCLIFFE Park. 


MunicipaL CorporaTIONS—Score oF Home Rute—Compen- 
SATION OF Potice OrFricers.—The City of Madison enacted a charter 
ordinance by which the city elected not to be bound by the provisions 
of Section 62.13 (7), Wisconsin Statutes. This statute provides: 
“The salaries of chiefs [police and fire] and subordinates shall be 
fixed by the council . . . such salaries when so fixed may be increased, 
but not decreased by the council without a previous recommendation 
of the board; . . . [referring to board of police and fire commis- 
sioners].” Thereafter the Madison Common Council, without regard 
for the statute, adopted an ordinance fixing such salaries. The 
court here, in a case brought by a former city employee’s widow, 
held that, pursuant to constitutional restriction, compensation of 
city policemen is a matter of “state-wide concern” and not a “local 
affair”, so that the city could not supplant the above statute relative 
thereto by charter ordinance.’ 

A large portion of the above decision simply involved the scope of 
the Wisconsin Home Rule Amendment? and the enabling act passed 
pursuant thereto. While enabling local legislation relative to “local 





“ Competitors could enjoin: Glover v. Malloska, 238 Mich. 216, 213 N. W. 
107 (1927), 52 A. L. R. 77 (1928); Sproat-Temple Theater Corp. v. Colonial 
Theatrical Enterprise, Inc., 267 N. W. 602 (Mich. 1936). 

* Operators did not have “clean hands’: General Theatres v. Metro Goldwyn 
Mayer D. Corp., 9 F. Supp. 546 (D. Colo. 1935) ; Central States Theatre Corp. v. 
Patz, 11 F. Supp. 566 (S.D. Iowa 1935); Society Theater v. City of Seattle, 
118 Wash. 258, 203 Pac. 21 (1922). 

* Held a lottery in civil action on contract: Maughs v. Porter, 157 Va. 415, 
161 S. E. 242 (1931). 

* Van Gilder v. City of Madison, 267 N. W. 25 (Wis. 1936). 

* Wis. Const. art. XI, §3: “Cities and villages organized pursuant to state law 
are hereby empowered, to determine their local affairs and government, subject 
only to this constitution, and to such enactments of the legislature of state-wide 
concern as shall with uniformity affect every city or every village. The method of 
such determination shall be prescribed by the legislature.” 

* Wis. Stat. (1933) §66.01 (4): “Any city or village may elect in the manner 
prescribed in this section that the whole or any part of any laws relating to the 
local affairs and government of such city or village other than enactments of the 
legislature of state-wide concern as shall with uniformity affect every city or every 
village shall not apply to such city or village, and thereupon such laws or parts 
thereof shall cease to be in effect in such city or village.” 
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affairs”, these provisions deny the right of the locality to legislate 
jn two situations: (a) in matters of “state-wide concern” as distin- 
guished from “local concern” (for by specifically confining legisla- 
tive rights of the locality to local affairs, all other such rights remain, 
natural implication, in the legislature in which they inherently 
reside), and (b) in local affairs wherein there are “enactments 
of the legislature of state-wide concern” which “with uniformity 
affect every city and village”. Relative to this last limitation our 
courts have interpreted the phrase “matters of state-wide concern”, 
as there used, as describing a category of “local affairs”. The 
position is justifiable in that the Home Rule Amendment made “local 
affairs” the constitutional field of local legislation, with the ex- 
ception noted at (b) above. “Local affairs” being the only subject 
of the Amendment, the “affect with uniformity” clause thereof must 
consequently relate to such affairs, and our courts have so held.* 
Likewise, if “local affairs” constitute the single subject of the Amend- 
ment, the “state-wide concern” referred to in the qualifying clause 
above must relate to a specific type of “local affairs” (viz., those dealt 
with by the legislature in a uniform manner). To hold otherwise 
would result in conflict within a single sentence of the Amendment. 
Thus the words “matters of state-wide concern” may refer to those 
matters to be distinguished from “local affairs” in the first instance— 
that is, (a) above—or may mean a species of “local affairs”—that 
is, (b) above. Here the problem was whether policemen’s compen- 
sation was a “local affair” or a matter of “state-wide concern” in 
the last sense. As there is no legislative definition of these words, 
the scope of the Home Rule Amendment must be in each instance 
a matter of judicial definition. Since the ratification of the Amend- 
ment in 1924 and the passage of the enabling act in 1925, there have 
been few decisions determinant of the scope of “local affairs”. These 
decisions relate to scattered situations only and leave exact boundary 
lines to the future as new cases arise.® 
A like problem is present in practically all jurisdictions utilizing 
the home rule set-up,® but the Wisconsin court has refused to give 
much weight to decisions of other states because of differences in 





*State ex rel. Sleeman v. Baxter, 195 Wis. 437, 219 N. W. 858 (1928); Van 
Gilder v. City of Madison, 267 N. W. 25 (Wis. 1936). 

*19 Ops. Att’y. Gen. Wis. (1930) 133. 

"Illustrative of the treatment accorded this problem in other jurisdictions see 
Cottrell, Anderson, Bromage, Maxey, Barclay, Bennett, Stewart, Senning, McMillin, 
McGoldrick, What Municipal Home Rule Means Today (1932) 21 Nat. Mun. 
Rev. 12, 94, 176, 229, 312, 357, 434, 564, 601, 671. Typical statements, illus- 
trative of varying attitudes toward home rule, are Chester C. Maxey, id. at 
229, “Municipal consciousness out here does not take umbrage at regimentation. 
With such a spirit prevailing Home Rule cannot be an issue of the first magni- 
tude, and in Washington it is not”; and that of Edwin A. Cottrell, spokesman for 
California, id. at 12, “. . . the operation of the Home Rule principle is increasing 
in the more liberal attitude of the legislature and the courts and especially in the 
attention which the voters are giving to matters of ‘local concern.’ ” 
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the language used (for example, the use of the term 
affairs” instead of “local affairs” ).” 


Part of this task is not difficult. There are many matters clearly 
of “state-wide concern” in their entirety, such as education,’ general 
elections,® and the administration of justice.° Each component part 
of these fields is considered a matter inseparable from the gen- 
eral scheme thereof and, as such, nothing concerning them could 
properly be labeled a “local affair”. Likewise there are other matters 
which are purely “local affairs” such as assessments for local im- 
provements and the laying out of local parks,” relative to which 
the court would certainly not object to local action. But a difficulty 
is encountered when we reach an overlapping of these two fields, 
an overlapping which is labeled by McBain,!? the “twilight zone”. It 
was into this zone that the court stepped in deciding its first really 
difficult Wisconsin home rule case,” wherein the maximum height 
of buildings in a city was held a matter of “local affairs and goy- 
ernment” so as to be the proper subject for a charter ordinance, In 
reaching this conclusion the court recognized that many matters 
of “state-wide concern”, affecting the people and state at large some- 
what remotely and indirectly, at the same time affect the individual 
municipality directly and intimately and thus are “local affairs” within 
the Amendment. Building height restrictions are undoubtedly health 
measures and public health is a matter of “state-wide concern” ; but 
though they are health measures, building height restrictions are, 
as stated in the principal case, so slightly connected with public 
health that they “drop out of the classification of matters of state- 
wide concern”. 


‘municipal 





‘It is more a problem of policy than of interpretation of language, a problem 
which constitutes an undue burden on the courts. McBain, The Law and Practice 
ot Municipal Home Rule (1916) 684. 

*Harbach v. Mayor, etc. of Milwaukee, 189 Wis. 84, 206 N. W. 210 (1925); 
Calberg v. Metcalf, 120 Neb. 481, 234 N. W. 87 (1931); State ex rel. Geo. 0. 
Carpenter v. St. Louis, 318 Mo. 870, 2 S. W. (2d) 713 (1928). 

*State ex rel. Coyle v. Richer, 203 Wis. 595, 234 N. W. 909 (1931); 1 
McQuillan, Municipal Corporations (2d ed. 1928) 529, n. 84. 

* Doyle v. Election Commission of Detroit, 261 Mich. 546, 246 N. W. 220 
(1933); La Rocca v. Flynn, 257 N. Y. 5, 177 N. E. 290 (1931). 

™ Board of Commissioners, etc. v. Colorado Springs, 66 Col. 111, 180 Pac. 301 
(1919); Berry v. McCormick, 91 Okla. 211, 217 Pac. 392 (1923); State ex. rel. 
Schweickardt, 109 Mo. 496, 19 S. W. 47 (1891). 

™ McBain, op. cit. supra note 7, at 683. 

“State ex rel. Ekern v. Milwaukee, 190 Wis. 633, 209 N. W. 860 (1926). 
An interesting comparison is found in the definition of “local affairs” p 
in this case, and that offered by McQuillan in his treatise cited in note 9, supré, 
at page 530. Said the court, “. . . to be such ‘local affairs’ of city, or village, it 
must be such an affair or subject matter as grows out of and is presented by and 
because of their [its?)being such city or village as distinguished from a rural of 
pastoral community.” The text writer wrote, “All of those public affairs which 
alone concern the inhabitants of the locality as an organized community apatt 
from the state at large, as supplying purely municipal needs and conveniences 
and the enforcement of by-laws and ordinances of a strict local character, are 
essentially local matters.” 
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In the principal case we are again dealing with a larger matter 
of admittedly “state-wide concern”; for police protection is so con- 
sidered on the well settled doctrine that the protection of life, 
liberty, and property, and the preservation of public peace and order 
in every part, division, and subdivision of the state is a governmental 

igation and a matter of general concern.** The next question then 
is: Is the matter of compensation of police officers so slightly con- 
nected with the public peace as to fall into the class of local affairs? 
A good case can be asserted for this contention. Plausibly we are 
dealing with a “local affair” within the definition given by the court 
in an earlier case.1° Other jurisdictions have held that the control 
of the police department generally is a matter of “local concern’’?® 
and that the matter of the compensation of police officers is a matter 
of “municipal concern”,?* which would certainly seem to be akin to 
“local concern”. On the basis of these authorities, it would seem 
that compensation of police officers is so remotely related to the 
public peace as to be a matter of local concern.'® 

Two other arguments might be advanced to support this view. 
First, that the board of police and fire commissioners has purely 
local duties and jurisdiction and as a consequence thereof such 
commissioners are local officers. In reply to this contention it 
may be argued that, whereas the duties and jurisdiction of the com- 
missioners are limited to the minicipality, such acts as the com- 
missioners do perform relative thereto are done as agents of the 
state, the function of which they are exercising and from which 
they derive their authority.4® Secondly, it might be said that the 





“Farrell v. City of Bridgeport, 45 Conn. 191 (1877); Caudill v. Pinsion, 
Mayor, 233 Ky. 12, 24 S. W. (2d) 938 (1930); State ex rel. Field v. Smith, 329 
Mo. 1019, 49 S. W. (2d) 74 (1932); Gooch v. Town of Exeter, 70 N. H. 413, 48 
Atl. 1100 (1901); Eaton v. Town of Warren, 52 R. I. 449, 161 Atl. 225 (1932). 
These cases are simply representative of the vast amount of material on the subject 
in point. For a collection of cases see 36 L. R. A. (NS.) 881 (1912). Of the 
many cases cited in the principal case holding police matters to be of “state-wide 
concern”, only State ex rel. Conohue, 168 Ind. 180, 80 N. E. 153 (1907), dealt 
with exact problem of the principal case. Others include a wide range of subjects 
such as local traffic control, minimum wages, power of taxation, discharge of 
public officers, public service rates, duties of local health board, duties of the 
mayor relative to the local police department, and liability of the municipality 
for acts of public officers. 

*See note 13, supra. 

*smmith v. City Commissioners of Flint, 258 Mich. 698, 242 N. W. 814 (1932). 

Popper v. Broderick, 123 Cal. 456, 56 Pac. 53 (1899). In the citation of this 
case it should be noted that it has been the subject of severe criticism (see 
McBain, op. cit. supra at 225). 

*Such a conclusion would have agreed with the view of the attorney general 
telative to the police pension fund and the term of police and fire chiefs: “The 
questions presented by the above bills are purely local questions and matters. What 
one city does in no way affects other cities or people of the state generally. The 
questions are not of state-wide concern. Legislation with respect to health, and 
snitation under the police power of the state affects people of the state as a 
Whole and is of state-wide concern.” 19 Ops. Att’y. Gen. Wis. (1927) 152. 

Redell v. Moores, 63 Neb. 219, 88 N. W. 243, 55 L. R. A. 740 (1901); 
State ex rel. Kennedy v. Broatch, 68 Neb. 687, 94 N. W. 1016 (1903). 
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money for payment of police officers is derived purely from local 
contributions and therefore the matter of such compensation js 
purely of local concern. In answer to this, it would seem clear 
that the state is entitled to compel the locality to support agencies 
which the state fosters for the benefit of the municipality.” 

The court saw fit to declare as a matter of policy that compen- 
sation of local police officers was a matter of “state-wide concern” 
and as such could not be held a “local affair”. Thus emerges from 
our twilight zone another judicial declaration stamping a particular 
situation as a matter of “state-wide concern” but doing little to make 
more definite the bounds of the field of home rule. Of necessity the 
generality of language of our constitution and statute tends to such 
a result and whether or not more definite statutory rules would be 
an aid in the classification of a particular situation and lighten the 
unjust burden of the court in the declaration of policy appears to 
be an insistent question. Naturally, complete itemization and detail 
of this subject may be disastrous in its unforeseen limitations.” 
Regardless of legislative action on the subject, our courts should 
be guided by the intent of the founders of home rule, which was to 
return to a system of variations in local government.?” 

RicHARD C, SuRPLICE 

TraDE Marks AND TRADE NamMes—WuHaAtT May BE A TRADE 
MarK—PuHOoTOGRAPH OF LIVING PERSoN.—A, a manufacturer of 
cigars, used as a label for one of his brands of cigars a photograph 
of President Franklin D. Roosevelt, together with the name 
“Franklin D. Roosevelt” (This was done without the consent of the 
President*). B, a cigar manufacturer in the same city, subsequently 
began to use a photograph of the President in connection with a 
label for his cigars, with the same words. A brought an action to 
enjoin B from using such photograph as part of his label. Held: 
inter alia, plaintiff was not entitled to an injunction to restrain 
defendant’s alleged unfair competition.’ 

It is not clear, from the opinion, what was the basis of the 
court’s refusal to grant the injunction. The cases and authorities 
cited in the opinion? all refer to the so-called “right of privacy”, i, 


*” State ex rel. Atwood v. Hunter, 38 Kan. 578, 17 Pac. 177 (1888); Combs, 
Mayor, etc. v. Bonnell, 33 Ky. L. J. 219, 109 S. W. 898 (1908) ; State ex rel. Lynn 
v. Board of Education, 141 Mo. 45, 41 S. W. 924 (1897). 

™ For experience with such limitations in New York, see Browne v. New York, 
241 N. Y. 96, 149 N. E. 211 (1925) ; Comment (1929) 39 Yale L. J. 92. s 

™ MacMillin, What Municipal Home Rule Means Today (1932) 21 Nat. Munic. 
Rev. 601: “In 1903 Senator Robert M. LaFollette, Sr., informed the legislature 
that it was a mistaken policy to encroach upon local government ‘where 
subjects pertain so especially to local interests and where the expense must b 





borne by local taxation.’” See language in Ekern case, supra, note 13: “. . . Such 
a phrase . . . should have a liberal construction looking toward virility rather 
than impotency.” 


* On the trial, defendant offered a letter from the President indicating that he 
had expressly requested plaintiff not to use his photograph as a label. This fact 
does not appear in the opinion. 

* Prest et al. v. Stein, 220 Wis. 354, 265 N. W. 85 (1936). 

*Henry v. Cherry & Webb, 30 R. I. 13, 73 Atl. 97 (1909); Notes (1910) 
24L. R. A. (N.S.) 991; (1921) 14 A. L. R. 295. Contra: Kunz v. Allen, 102 Kan. 
pare _ Pac. 532 (1918); also see Schuyler v. Curtis, 147 N.Y. 434, 42 NE. 2 
1895). 
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the right of an individual to prevent the use of his own photograph 
for advertising purposes.* The authorities would be in point if, in 
this case, the President, whose photograph was apparently used with- 
out his consent, were suing to enjoin the use of the portrait. But 
the issue involved in the principal case is not the “right of privacy” 
but is rather an issue as to what sort of things may be appropriated 
as trade marks, whether the plaintiff had in fact acquired trade mark 
rights in the photograph in question, and whether the use of the 
photograph by the defendant was a violation of plaintiff’s trade 
mark rights if any he had, in the photograph. 

The right to use a device as a trade mark, and to exclude others 
from the use of the same or a similar device, was recognized by both 
the chancery courts of England and this country.* Statutes which 
provide for the registration of trade marks make such registration 

ptive evidence of the registrant’s right to be protected in the 
exclusive use of the mark.° Thus, although the Federal Trade Mark 
Act provides that “no portrait of a living individual may be reg- 
istered as a trade mark, except by the consent of such individual 
... "8 the statute does not preclude the use of a portrait of a 
living individual as a trade mark. This provision does not appear 
in the Wisconsin Trade Mark Act.* Therefore, it need not be con- 
sidered in connection with a suit in a state equity court, and the 
court in the principal case correctly so held.® 

Generally speaking, a trade mark may consist-of any symbol, 
device, or form of words, not previously appropriated, which will 
distinguish one’s goods from those of the same general value manu- 
factured or sold by others.® There are some restrictions on this 
rule, however. 

Thus, a personal name cannot be appropriated as a trade mark 
as against another who has the same name” although if one’s own 
name is used in connection with the sale of a product in such a way 
as to deceive the buyer of that product, such use may be enjoined 





*See Warren & Brandeis, The Right to Privacy (1890) 4 Harv. L. Rev. 193, 
in favor of such right. Contra: Corliss v. Walker, 57 Fed. 434, affd. 64 Fed. 280 
(C.C. Mass., 1894) ; Atkinson v. John E. Doherty & Co., 121 Mich. 372, 80 N. W. 
oa pm) Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 442 

902). 

“McLean v. Fleming, 96 U.S. 245, 24 L. ed. 828 (1877) ; Avenarius v. Kornely, 
139 Wis. 247, 121 N.W. 336 (1909). 

*Wis. Stat. (1935) c. 132; 33 Stat. 724 (1905), 15 US.C.A. c. 3, $81 et seq., 
especially §96; 46 & 47 Vict. c. 57 (1883). 

"15 U.S. C. A. $85 (b). 

"Wis. Stat. (1935) c. 132. 

* Prest et al. v. Stein, 220 Wis. 354, 357, 265 N. W. 85, 86 (1936). 

McLean v. Fleming, 96 U. S. 245, 24 L. ed. 828 (1877); Elgin Nat’l Watch 
Co. v. Ill. Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 270 (1901); Ball v. Broad- 
way Bazaar, 194 N. Y. 429, 87 N. E. 674 (1909) ; Listman Mill Co. v. Wm. Listman 
Milling Co., 88 Wis. 334, 60 N. W. 261 (1894). 

* Marshall v. Pinkham, 52 Wis. 572, 9 N. W. 615 (1881); Fish Bros. Wagon 
Co. v. La Belle Wagon Works, 82 Wis. 546, 52 N. W. 595 (1892); cf. J. I. Case 
— v. J. I. Case Threshing Machine Co., 162 Wis. 185, 155 N. W. 128 
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as a species of unfair competition." But it has been held that the name 
of a celebrity, living or dead, may be appropriated as a trade mark 
so as to give the claimant of such mark a right to enjoin or recover 
damages for its duplication.’* It might be argued, by analogy, that 
a similar rule should apply to the photograph of a celebrity, and 
hence that the portrait of a celebrity may be appropriated as a trade 
mark. 

There are few cases involving the use of photographs as trade 
marks. The cases seem to suggest that a portrait of an individual 
may be used as a trade mark,"* although a distinction is suggested 
between the portraits of private citizens, which may be used as 
trade marks, and a portrait which is publici juris because its use of 
the name and reputation of the subject are common to the trade 
in which it is used.* But where the portrait of a living individual 
is not common to the trade (as in the principal case) there would 
seem to be no reason for denying a manufacturer a right to appro- 
priate that portrait as a trade mark, unless it is considered that the 
portrait of the President is so widely used by all merchants that it 
can be said to be publici juris. 

It is submitted by the writer that the decision of the principal 
case,*5 proceeding as it does upon authorities which are not in 
point, is probably out of line with the adjudicated cases on what may 
constitute a trade mark. Speaking for himself, the writer approves 
the decision, however, as it should tend to discourage the use of 
portraits of distinguished citizens in connection with the sale of 
merchandise in the ordinary channels of trade, since the exclusive 
use of such portraits as trade marks apparently will not be pro- 
tected. 

ArTHuR Macipson. 


* Brown Chemical Co. v. Meyer, 139 U. S. 540, 35 L. ed. 247 (1891); Davids 
Co. v. Davids Mfg. Co., 233 U. S. 461, 58 L. ed. 1046 (1914); Garcia v. 

197 Fed. 637 (E. D. Wis. 1912); Henderson v. Henderson & Co., 9 F. (2d) 787 
(C. C. A. 7th, 1925); Rubell v. Allegretti C. C. Co., 76 Ill. App. 581, aff'd. 177 
Til. 129 (1898). 

Lambert Pharmacal Co. v. Kalish Pharmacy, 219 Fed. 323 (C. C. S. D, 
N. Y., 1911); Lambert Pharmacal Co. v. Bolton Chemical Corp., 219 Fed. 325 
(S. D. N. Y., 1915) (“Lister”) ; Merserole v. Tynberg, 4 Abb. Pr. (N. S.) 410, 36 
How. Pr. 14 (N. Y. Common Pleas, 1868) (“Bismark”); Barrows v. Knight, 
6 ~ 434 (1860) (“Roger Williams”); Hopkins, Trade Marks (2d ed. 1905) 
139, $63. 

* Fahey Tobacco Co. v. Senior, 247 Fed. 809 (E. D. Pa., 1917), aff'd. in part, 
252 Fed. 579 (C. C. A. 3rd, 1918); Rowland v. Mitchell, (1896) 1 Ch. Div. 71; 
Ex parte Pace, (1879) Comm. Dec. 256, 16 Off. Gaz. U. S. Pat. Off. 909. This is 
a decision of the acting commissioner allowing the registration as a trade mark 
of No portrait of Sen. Bayard of Maryland, said trade mark to be used on chewing 
tobacco. 

“In re Anderson’s Trade Mark, 26 Ch. Div. 409 (1884), affd. 54 L. J. Ch 
1084 (1885) (Portrait of inventor of Liebig’s extract of meat held to be publid 
juris, because it had become a generic term, commonly used in the trade). 

*Prest et al. v. Stein, 220 Wis. 354, 265 N. W. 85 (1936). 























THE REGULATION OF TRADE PRACTICES BY CODES 
Frep M. WYLIE 


The Wisconsin Recovery Act, Chapter 110 of the Statutes, is the 
sole survivor of the state laws that followed the National Recovery 
Act in its general plan to stabilize industry and relieve unemployment 
by the regulation of wages and hours and prices and other practices. 
But the Wisconsin statute, as now construed and administered, is no 
longer an imitation of the National Recovery Act and its administra- 
tion. It has been brought into conformity with other Wisconsin 
administrative laws and procedure. 

To consider intelligently the Wisconsin Act, we must first get 
out of mind the misconceptions induced by two years of effort, in 
state and nation, to regulate the same field upon loosely defined and 
broad grounds of public welfare, and with methods and procedure 
more legislative than quasi-judicial in character. We must get clearly 
in mind that the 1935 Wisconsin Act authorizes solely the elimin- 
ation of unfair methods of competition and unfair trade practices, 
and that wages and hours and prices can be regulated under the 
statute only when they are shown by evidence to bear a reasonable 
relationship to such methods and practices. We must get clearly in 
mind also that quasi-judicial procedure is required by the 1935 Wis- 
consin law, and that, in accordance with the rule, common to similar 
statutes, the statutory method and scope of review is exclusive. The 
failure of attorneys to ground themselves in these fundamentals of 
this law, has led to much misdirected effort. A clear understanding 
and acceptance of these now adjudicated fundamentals will simplify 
the work of the state department and of counsel, and advance the 
legislative purpose and the ends of speedy justice. 

Trade practice regulation is not new. Some form of it is found 
as far back as the thirteenth century, and the common law of Eng- 
land centuries ago outlawed certain trade practices.1 For a long time 
law has relied largely upon free and unrestrained competition and 
has sought to protect that competition. Hence our state and federal 
anti-trust and anti-discrimination statutes. The anti-monopoly stat- 
utes have not been outstanding successes in eliminating monopolistic 
tendencies. It is, of course, a mistake to judge of the merit of a law 





* Adler, Monopolizing at Common Law and under Section Two of the Sherman 
“« ogy Harv. L. Rev. 246; Handler, Unfair Competition (1936) 21 Iowa 
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solely by its failure to effect ideal conditions; rather the law must 
be judged by what it may have prevented as well as by what it may 
have failed to prevent. It is indisputable that but for the statutes 
against monopolies much more of the business of this country would 
by this time be in the hands of monopolies. 

Subsequent to the enactment of the anti-trust laws, the federal 
government, in the field of interstate commerce, enacted the federal 
trade commission statutes to prevent “unfair methods of competi- 
tion”. Very largely in the picture of this statute, of course, was the 
idea of the prevention of that sort of competition which tends to 
monopolize. 

In 1921, Wisconsin enacted what is now Section 100.20, pro- 
hibiting in general terms “unfair methods of competition and unfair 
trade practices”. Both congress and the legislature have enacted 
various laws dealing specifically with fraudulent advertising, grad- 
ing, branding, weights and measures, etc. Undoubtedly the legislature 
of 1921 had very largely in mind dealings in food products, partic- 
ularly agricultural products. The statute, however, is not so limited, 
but under it the department to which the power is given? has done 
but little in the general field, or for that matter in any field of this 
statute. Some slight work was commenced in 1931 and 1932 in two 
or three fields, such as building material and fuel retailing, sand 
and gravel, and cleaning and dyeing. Some effort also has been 
made from time to time in the matter of distribution of petroleum 
products. 

One reason, no doubt, for the failure of more rapid progress un- 
der this 1921 statute is the placing of the power in a department 
that has principally agricultural and food products under its juris- 
diction and whose members are not able to specialize in methods of 
competition and trade practices in the general field of business. 

In 1932 a serious price war among distributors of fluid milk 
occurred, principally in the Milwaukee market. This price war was 
resulting in serious cuts in prices paid to the farmers, already hard- 
hit by the depression, and late in 1932 the attorney general of Wis- 
consin rendered an opinion to the department that it had the power 
under the 1921 statute, Section 100.20, to fix minimum prices of 
sale to consumers and minimum prices of purchase from producers of 
fluid milk in the Milwaukee market to prevent the unfair practice of 
dealers passing on to either the producer or to labor the cost of 





* Originally Department of Markets; now Department of Agriculture and 
Markets. 
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the price war among themselves. This power under this general 
statute was never tested in court. The attorney general’s opinion 
advised specific legislation conferring these powers, and the 1933 
legislature enacted such legislation. Similar legislation in New York 
was sustained by the United States Supreme Court,‘ five to four, 
and upon the authority of that case the Wisconsin legislation was 
sustained by the Wisconsin Supreme Court.5 

No one for many years has questioned the power to regulate 
methods of competition and trade practices in so far as reasonably 
necessary. It is in the qualification of reasonable necessity that the 
question arises. Is it reasonably necessary to enter into price regula- 
tion, either prices that protect a margin of profit or prices that pro- 
hibit selling below either individual cost or a reasonable standard 
of cost? Is it reasonably necessary in order to eliminate unfair meth- 
ods of competition or unfair trade practices, to establish in any par- 
ticular industry minimum wages and maximum hours? These are the 
fields of regulation and the fields of law that are presenting new 
questions of the application of state and federal constitutions and new 
questions of state and federal administration. The legal question is 
how far is it reasonably necessary to go, and the administrative 
question is how far is it practical to go, in regulating these main 
factors, and in regulating in greater detail the miscellaneous meth- 
ods and practices of business. 


We need not discuss to what extent ruthless competition was a 
contributing factor to the bringing on of the great depression. We 
do know that depression conditions increased sharply the use of un- 
fair methods of competition and unfair trade practices, in the desper- 
ate struggle for a share of a decimated market. We do know that quite 
generally in industry the competition drove down wages, drove up 
hours, deteriorated quality of product, and increased predatory com- 
petition, that is, selling below cost. Much of the selling below cost, 
of course, is due to lack of business ability and a failure to know 
the cost. Much of it also is due to fixed expenses, that are not re- 
duced by a reduction of volume in output, and a tendency, therefore, 
to figure merely operating cost and not the total cost of production. 
Much of it is due also to purely predatory competition, the desire to 
climinate the competitor from a certain field or entirely and the hope 
that his resources will fail first. 


*XXI Ops. Att’y Gen. 1075 (Wis. 1932). 
*Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 


— ex rel. Attorney Gen. v. Lincoln Dairy Co., 221 Wis. 1, 265 N. W. 197 
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In 1933, the National Recovery Act and the Wisconsin Recovery 
Act, much modeled after it, were enacted hurriedly, and in the at. 
tempt to meet hurriedly a serious emergency. These acts were not 
developed, as much of the forward-looking progressive legislation of 
Wisconsin has been developed, by long legislative study and analysis 
and careful administrative planning and building. Instead of these 
elements of security, the co-operation of business and the patriotism 
of the country were depended upon. For a time these were effective to 
a certain extent, although a considerable portion of industry and of 
the people never fell in with the spirit of these Recovery Acts, and 
although the lack of administrative machinery and the immensity of 
the undertaking itself, especially upon short notice, made enforce- 
ment against the unwilling largely impractical. Also the methods used 
in the hurry of the drafting of hundreds of federal codes and numer- 
ous state codes, apparently with too little impartial attention to facts 
and to details, resulted in many inequities in the provisions of the 
codes themselves and in their administration. Much of this admin- 
istration was necessarily at that time placed in the hands of com- 
mittees or so-called “code authorities”, made up of members of the 
industries themselves. Many interests were careful to get powerful 
representation upon these code authorities and did not hesitate to 
use the representation to perpetuate or to create unfairness between 
themselves and their competitors and to defeat rather than to carry 
out some of the fundamental purposes of the act. Notwithstanding 
all this, we must concede that N.R.A. and W.R.A. were material 
factors in raising the general level of business standards and in 
pulling this country out of the bottom ditch of the depression. And 
we must concede, critical as we may be of the methods used and as 
little as we would recommend these methods for permanent regula- 
tion, no one brought forward any other expedients that, in the time 
available and in the emergency confronting the country, would have 
done the good that was done. 

However, the constitutional attacks upon both the N.R.A. and the 
W.R.A. reached the courts of last resort, and early in 1935 they 
were declared unconstitutional.* A misunderstanding of the grounds 
upon which these laws were declared unconstitutional is responsible 
for much of the argument and public impression against further 
regulation in this field. The N.R.A. was declared unconstitutional 
because congress did not establish a standard but delegated legislative 





* Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 
L. ed. 1570 (1935); Gibson Auto Co. v. Finnegan, 217 Wis. 401, 259 N. W. 420 
(1935). 
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power to the president, and also because congress sought to regulate 
outside the field of interstate commerce. The W. R. A. was declared 
unconstitutional on the single ground that the provision of the 1933 
statute that the law could be applied to no industry except upon the 
desire of a preponderant majority of that industry was an attempt 
to delegate legislative power, that is, the right to say whether or 
not there should be a law, to a private and non-governmental group. 

Neither of these cases passed upon the constitutionality of the 
power of government, state and national, each in its own field, to 
regulate methods of competition and trade practices, or the power 
to regulate wages, hours, and prices in so far as these enter into un- 
fair methods of competition and unfair trade practices. 

After these decisions, the Wisconsin Legislature of 1935 revised 
Chapter 110. Still modelled much after the National Recovery Act, 
it omitted the private option provision upon which the state court had 
rested its decision of unconstitutionality, and responded also to a sug- 
gestion of the court by expressly prohibiting unfair methods of com- 
petition and unfair trade practices. 

The N.R.A. and the 1933 W.R.A. depended for compliance and 
results largely upon the “all-together” patriotic impulse to bring the 
country out of the depression. In 1935 this impulse was passing. 
The court decisions against both the N.R.A. and the W.R.A. created 
a public impression that wages and hours and prices are beyond the 
constitutional power of either state or federal government, and in 
the latter part of 1935 the preliminaries of the 1936 presidential cam- 
paign were under way. The period of general acquiescence in govern- 
mental efforts to lift the depression was past. A campaign of criticism 
and opposition to governmental regulation in business, especially of 
wages and hours and of prices, was under way. This campaign 
continued in growing volume and determination until the general 
election of 1936. 

In September, 1935, upon petition of the state on relation of the 
attorney general and others, the Supreme Court of Wisconsin granted 
leave for an original action in that court for a declaratory judgment 
on the constitutionality of Chapter 110. The case was argued in 
November and decided in January, 1936.7 Although the constitu- 
tionality of each and every provision of the statute and of the statute 
as a whole was presented to the court and argued in detail, the court 
confined its decision to a determination that the statute is not uncon- 





"In re Petition of State ex rel. Attorney Gen. (Tavern Code Authority), 220 
Wis. 25, 264 N. W. 633 (1936). 
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stitutional for failure of the legislature to enact a sufficiently definite 
legislative standard, the defect found by the Supreme Court of the 
United States in the National Recovery Act.§ This limiting of the 
court’s decision was unfortunate, because it failed to remove ex- 
pressly a great deal of the argument, and in fact the principal argu- 
ment against the law, namely, that the regulation of wages and 
hours and prices in industry in general is beyond the constitutional 
power of either state or federal government. The state took the 
position in these following arguments in enforcement cases that 
were defended, that the court, having held constitutional the dele- 
gating to the administrative agency, in this case the governor, of the 
power to determine wages and hours and minimum prices within the 
standard of the law, had necessarily determined that the regulation 
of those matters was within the constitutional power of the legisla- 
ture. This position of the state was indirectly affirmed by the 
language of the court in a case decided June 19, 1936,® in which the 
court held that the section of this statute authorizing assessments to 
pay the expenses of the regulations was constitutional. In that case 
the court said: “If the Legislature has not that power, it obviously 
cannot delegate it.” But this did not end the argument. 

The United States Supreme Court in the meanwhile had, by a 
vote of five to four, held the New York women’s minimum wage 
law unconstitutional.1° This decision, largely by reason of the lan- 
guage of the opinion, was hailed as confirmation of the claim that the 
regulation at least of wages was beyond any constitutional power. 
Examination of the case indicates that it really went off on technical 
grounds, and that the discussion of the constitutional power was 
dictum. The state applied for certiorari upon the ground only that 
the New York law was distinguishable from the law held unconsti- 
tutional by the Supreme Court in the Adkins case.1! But the New 
York Court of Appeals had construed the state statute to be on all 
fours with the statute in the Adkins case, and construction of the 
state statute by the state court was conclusive in the federal court. 
The attorney general of New York was therefore precluded from 
arguing that they were distinguishable; and he was precluded from 





*Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. 1570 (1935). 

*State ex rel. Attorney Gen. v. Wisconsin Constructors, Inc., 268 N. W. 
238 (Wis. 1936). 

Morehead v. N. Y., ex rel. Tipaldo, 298 U. S. 587, 56 Sup. Ct. 918, 80 
L. ed. 1347 (1936). 

* Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed 
785 (1923). 
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arguing that the rule of the United States Supreme Court in the 
Adkins case should be over-ruled, for the reason that he had not 
stated any such ground in his application for writ of certiorari. 

The New York minimum wage case did not determine the con- 
stitutionality of Chapter 110 of the Wisconsin statutes for two 
other reasons. First, the New York minimum wage law held uncon- 
stitutional in the New York case was a permanent and not an “emer- 
gency” law, and the Supreme Court expressly pointed this out. The 
Wisconsin statute is an “emergency” law. Second, the court charac- 
terized the New York Statute as “‘a statute which prescribes payment 
... solely with relation to circumstances apart from the contract 
of employment, the business affected by it, and the work under 
it... .” This it would seem substantially distinguishes the New 
York statute from a statute dealing with wages as matters of compe- 
tition and trade practice, as does the Wisconsin statute. 

The argument continued in the lower Wisconsin courts, however, 
until November 10, 1936, when the Supreme Court of Wisconsin 
decided two appeals under this chapter.1* One was an appeal from 
the Circuit Court of Milwaukee County from an order over-ruling 
a demurrer to a complaint by the state for violation of the berber 
code, and an order in the same case adjudging the defendant guilty 
of contempt for violating a temporary injunction restraining him 
from violating the provisions of that code pending judgment. The 
other was an appeal from a refusal of the Circuit Court of Rock 
County to issue a temporary injunction in a case by the state for 
violation of the painters’ code, and an order overruling the state’s 
demurrer to an answer which set up the usual claims of unconstitu- 
tionality. The supreme court sustained the state in full on each of 
these appeals, but by a vote of four to three. The majority opinion 
agreed with the state’s contention that the Supreme Court of the 
United States has not determined that it is beyond the constitutional 
power of the state to regulate wages and hours and minimum prices 
when the factual record shows that these matters bear a reasonable 
relationship to unfair methods of competition and unfair trade prac- 
tices and that the regulation prescribed by the administrative agency 
is reasonably necessary to eliminate unfair methods of competition 
and unfair trade practices. 

The majority opinion was express that these are factual ques- 
tions, and that he who wishes to question the fact as determined by 





*State ex rel. Attorney Gen. v. Fasekas, 269 N. W. 700 (Wis. 1936). State 
ex rel. Attorney Gen. v. Noyes, 269 N. W. 710 (Wis. 1936). 
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the administrative agency must do so by a review of the administra- 
tive orders in the manner prescribed in the statute, namely, by an 
action commenced in the Circuit Court of Dane County and in which 
the court is limited, as in workmen’s compensation cases, to virtually 
a certiorari review.1% 

Prior to these two decisions, the state had encountered a great 
deal of difficulty in some circuits of the state in obtaining restrain- 
ing orders or injunctions, because of the doubt in the minds of 
circuit judges of the constitutionality of the law, and because of their 
failure to appreciate the necessity that review of administrative orders 
be by action in the Circuit Court of Dane County and the resulting 
disability to set up a collateral attack upon these administrative 
orders in defense to an enforcement action. Subsequent to the No- 
vember 10th decision, much of this has cleared up. 

However, in the summer of 1936, it became apparent to some 
attorneys that further attack in the Wisconsin courts upon the con- 
stitutionality of the statute would be futile, and two actions were 
commenced in the United States District Court for the Eastern Dis- 
rict of Wisconsin, one for injunction against the state officials en- 
forcing the painters code and one for injunction against the state 
officials enforcing the cleaning and dyeing code. Under the federal 
statute, a three judge court was convened to hear the applications 
for interlocutory injunctions in these cases, and a few days before 
the announcement of the November 10th decisions of the Supreme 
Court of Wisconsin, the federal court requested the attorneys for the 
complainants in the federal cases to submit their proposed findings 
and conclusions for interlocutory orders. Because these cases attack 
all provisions of the law and all provisions of the codes, and involve 
also certain defenses of acquiescence and estoppel and failure first 
to exhaust available administrative remedies; and the consequent 
chances that appeal to the Supreme Court of the United States might 
go off on minor points and without decision of the major questions, 
conferences were held between the attorneys, and agreement reached 
that the cleaning and dyeing case shall be submitted for final judg- 
ment upon the single issue of the constitutionality of the provision 
of the Wisconsin statute authorizing the prohibition of selling below 
reasonable cost as an unfair method of competition, and that the paint- 
ers’ case shall be submitted for final judgment upon the issue of the 
constitutional power of the state to regulate wages and hours as mat- 








* Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911); International H. 
Co. v. Industrial Commission, 157 Wis. 167, 147 N. W. 53 (1914). 




















REGULATION OF TRADE PRACTICES BY CODES 273 


1937] 
ters of unfair methods of competition and unfair trade practices. It 
is hoped that decision may be secured from the Supreme Court of the 
United States upon the single issue presented in each case, and 
thereby authoritative and final decision be obtained upon these two 
important questions. 

In the fall of 1936 a third action was commenced in the United 
States District Court for the Eastern District of Wisconsin, by Illinois 
cleaners and dyers selling through agents in Wisconsin at less than 
the minimum price established under the Wisconsin code, to enjoin 
the state officials from enforcing the Wisconsin statute and code. 
The case is but incidental, although important, because it goes on a 
question of interstate commerce. Its decision under the present 
wording of the Wisconsin statute would not be conclusive, even 
though against the state’s power, for the statute expressly confines its 
own scope to intrastate commerce and thereby may eliminate the 
conceded power of the state to burden interstate commerce incidentally 
by police regulation.1* In any event, two legislative remedies may be 
available, namely: (1) regulation by the state against selling a 
defective product in the state or selling without state inspection of 
the out-of-state plant,15 and (2) prohibition by congress of inter- 
state commerce sales in violation of a state police law.1¢ 

This is the present judicial status of Chapter 110, the only sur- 
vivor, either federal or state, of the crop of acts which sprang up in 
1933 and 1934 in this field. This legal history and continuing un- 
certainty cannot be related without digressing to comment upon what 
would appear to be a serious defect in our judicial system. 

Why should we have to muddle along, year upon year, in legal 
uncertainty, because we do not have, from the courts of last resort, 
complete determination of the constitutionality of great public statutes 
affecting every citizen of the country? Why should not our judicial 
system respond promptly in time of need with comprehensive de- 
cisions of what the government may do and what it may not do under 





“The Minnesota Rate Cases, 230 U. S. 352, 402, 33 Sup. Ct. 729, 741, 57 
L. ed. 1511, 1543 (1913). 

*Sligh v. Kirkwood, 237 U. S. 52, 59, 35 Sup. Ct. 501, 502, 59 L. ed. 835, 838 
(1915); Hall v. Geiger-Jones Co., 242 U. S. 539, 37 Sup. Ct. 217, 61 L. ed. 480 
(1917) ; Mintz v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 L. ed. 1245 (1933); 
Pacific States Box & Basket Co. v. White, 296 U. S. 176, 56 Sup. Ct. 159, 80 L. 
ed. 138 (1935) ; Wadhams Oil Co. v. Tracy, 141 Wis. 150, 123 N. W. 785 (1909). 

triction due to national authority to regulate interstate commerce may be 
removed by Congress. Whitfield v. Ohio, 297 U. S. 431, 56 Sup. Ct. 532 (1936). 

Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 128 (1890); 
a, aa & Collar Co. v. Illinois C. R. Co., 57 Sup. Ct. 277, 81 L. ed. 
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the constitution? Why must we live in a continual state of legal un- 
certainty, crippling government and industry alike? 

There is sore need for speeding up the judicial machinery to the 
speed of modern industry and civilization and the speed of the rest 
of government. When the wheels of civilization and government are 
not timed aright, inevitably there is a stripping of gears or a throw- 
ing of belts, delay and damage, repairs and replacement, and always 
the threat of the destruction of the machine itself. 

I do not advocate decisions advisory to the legislature, for that 
injects the judiciary into the legislative process. I think that the 
legislature should first enact what it considers necessary and within 
its power, and that a method should be devised whereby, at least in 
the case of important public statutes, the court of last resort in the 
state or in the nation, as the need for final determination may be, 
should within a comparatively short time determine constitutional 
questions, fully and completely, with power to appoint referees to 
secure whatever facts may be necessary to decision. 

It should be made clear that the administrative concept and 
procedure now held and practiced in the administration of Chapter 
110 of the Wisconsin statutes has come a long way from the concept 
and procedure apparently held and practiced under the N.R.A. and 
the 1933 W.R.A. The early days of the administration of these 1933 
statutes were days of haste and informality, and the inevitable 
inaccuracies and inequities that are the fruits of haste and informal- 
ity. The present procedure is in accord with the well-established pro- 
cedure of quasi-judicial administrative functioning under both state 
and federal statutes. The facts are gathered by oral and documentary 
evidence presented in public hearing, with full transcript and record 
kept, and the administrative findings and orders are based upon this 
record. The relaxation of the strict judicial rules of evidence and 
procedure is sufficient to meet practical requirements, while at the 
same time the rights of parties are preserved and protection given 
against arbitrary or capricious action. The courts are protected from 
the task of trying anew all the questions of fact, and the practical 
need for a practical determination of these questions in a practical 
manner, is preserved by the limited scope of court review. 

Following the January, 1936, decision of the Supreme Court of 
Wisconsin, so interpreting the Wisconsin statute that all administra- 
tive orders thereunder were required to bear reasonable relationship 
to the single legislative standard of the law, namely, elimination of 
unfair methods of competition and unfair trade practices, rehearings 
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and revision of the eleven codes in effect were undertaken. The 
hearings were extensive and occupied, altogether, nearly two months. 
Shortly after these hearings, the administrative machinery was re- 
organized. The Recovery Administrator was succeeded by a Trade 
Practice Commission of two members and a Trade Practice Review 
Board of nine members. The Code Authorities, who, under the 
codes up to that time, had been given extensive powers of enforce- 
ment and the collection and expenditure of funds, were succeeded 
by Trade Practice Committees. The administration of each code was 
placed in the hands of the Trade Practice Commission, with the - 
Trade Practice Committee in each case acting as an advisory com- 
mittee, and the Trade Practice Review Board having power to hear 
and decide appeals from acts of the Trade Practice Commission. 

In the summer and fall of 1936 seven codes, those for the Barber, 
Bowling, Cleaning and Dyeing, Mason, Concrete and Carpenter Con- 
struction, Painting, Paperhanging and Decorating, Shoe Rebuilding, 
and Window Cleaning industries, were revised into Trade Practice 
Standards for the respective industries. The revisions struck out 
provisions that the evidence did not show bore reasonable relation- 
ship to the elimination of unfair methods of competition and unfair 
trade practices, or were under the jurisdiction of another state de- 
partment. In the main, however, the essential provisions of the codes 
were retained in the revised Trade Practice Standards, redrafted so 
as to simplify and shorten the documents to about one-third of their 
former length. 

An important addition to the Trade Practice Standards for each 
industry was a section expressly giving any member of the industry 
deeming himself aggrieved by any provision of the Standards the 
tight to petition the Commission for a hearing, and to have findings 
and determination made upon his petition. The reason for including 
this was the thirty day limit upon an action for review under Sec- 
tion 110.04 (4) of the statute. It may be doubtful if refusal of the 
commission to recommend an amendment of the Standards follow- 
ing such a hearing could be reached by the review provision of the 
statute, but it seems certain that it could be reached by certiorari,!7 
and certiorari would give an equivalent review. It is important to 
bear in mind that a review of any act of the commission by the re- 





"Brown v. Oneida County, 103 Wis. 149, 79 N. W. 216 (1899); State v. 
Chittenden, 112 Wis. 569. 88 N. W. 587 (1902); State v. Williams, 123 Wis. 61, 
100 N. W. 1048 (1904) ; State v. Chittenden, 127 Wis. 468, 107 N. W. 500 (1906) 
State v. Brokers’ Board, 188 Wis. 632, 206 N. W. 863 (1926); State v. Brokers’ 
Board, 192 Wis. 396, 211 N. W. 292 (1926). 
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view board being available, no court review could be had until the 
party had availed himself of that administrative remedy.'® However, 
this may not apply to an order of the governor prescribing or amend- 
ing the Standards, because the statute gives such review to the 
court, and it may be doubtful whether the setting up of administrative 
review procedure could vary the statutory provision. The commission, 
in its report to the governor, will recommend that, if legislation in 
this field is to be continued, the administration be placed in the 
hands of a commission after the manner of other regulatory statutes. 
This will eliminate confusion with reference to the review procedure. 
The commission will recommend also a complete redraft of the law, 
shortening and simplifying it, and eliminating those provisions of 
which the court said in its declaratory judgment :!® “The language 
of the act is confusing because a considerable part of it was copied 
from the National Industrial Recovery Act now declared invalid, 
much of it was not modified to conform to the standard set up by the 
act itself, and some of the terms employed lack definite legal content.” 

The almost uniform endeavor of attorneys to ignore the admin- 
istrative and review provisions of the statute is unusual if not unique. 
It is due, no doubt, to the impression, gained from the invalidating 
of the N.R.A. and the 1933 W.R.A., that the provisions of the 
statute could be ignored on the ground that the entire legislation is 
unconstitutional, to a perhaps quite generai unfamiliarity of attorneys 
with regulatory legislation in this field, and to the fact that in most 
instances attorneys were not called in until after enforcement ac- 
tions had been commenced. 

I have not the temerity to prophesy the future of trade prac- 
tice regulation of the scope undertaken in this Wisconsin statute. 
Whether regulation of wages and hours and predatory price-cutting 
will be pursued in the field of methods of competition and trade prac- 
tices ; whether, by judicial interpretation or amendment, the constitu 
tions, state and federal, will authorize regulation in these fields upon 
broad grounds of the public welfare; or whether resort will be had 
to more voluntary methods, I do not predict. It seems fairly certain, 
however, that, at least so long as present economic unbalance pre- 





*Red “C” Oil Mfg. Co. v. Board of Agriculture of North Carolina, 222 
U. S. 380, 394, 32 Sup. Ct. 152, 156, 56 L. ed. 240, 246 (1912); Hegeman Farms 
Corp. v. Baldwin, 293 U. S. 163, 172, 55 Sup. Ct. 7, 10, 79 L. ed. 259, 264 
(1934) ; Peterson Baking Co. v. Bryan, 290 U. S. 570, 575, 54 Sup. Ct. 277, 279, 
78 L. ed. 505, 510 (1934) ; Corstvet v. Bank of Deerfield, 220 Wis. 209, 263 N. W. 
687 (1936) ; State ex rel. Attorney General v. Fasekas, 269 N. W. 700 (Wis., 1936). 

* In re Petition of State ex rel. Att. General. (Tavern Code Authority), 220 
Wis. 25, 45, 264 N. W. 633, (1936). 
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yails, in substantial degree, these matters will receive legislative and 
consequently judicial attention. 

One other point involved in these statutes needs clarifying in both 
lay and legal minds, and that is the use of the term “emergency.” 
Of this term, the Wisconsin court said:2° “As a matter of fact, 
we are unable to discover that the term as used in this section means 
more than that if a state of affairs exists which requires action 
tothe end that the evils complained of may be remedied, an emergency 
exists and the commission is authorized to proceed.” The Wisconsin 
court also held:*1 “The finding that the emergency no longer exists 
is a finding of fact, upon the making and promulgation of which 
the chapter by its terms ceases to operate; that such a power may 
be conferred upon the governor or any administrative agency seems 
to be too well established to require discussion.” 


, 


And so we have the concept that “emergency,” as used in such 
statutes as these, is but a legislative finding that new conditions have 
arisen. These conditions give rise to no new powers, but make appli- 
cable pre-existing powers, even though these powers were not pre- 
viously applicable to the particular subject matters of regulation be- 
cause not before reasonably necessary to be exercised.22_ The appli- 
cation of these powers to the particular subject matters of regulation 
continue so long as the new conditions continue in such measure as to 
make it reasonably necessary to apply regulation—permanently, if 
the conditions so long continue. 

The cases establish that when the continuance of a law is made 
to depend on the continuance of an emergency, and no one other than 
the court is authorized to find that the emergency has ceased, the 
question is open in all judicial proceedings.28 With numerous trial 
courts in every jurisdiction, this could be a troublesome and delaying 
issue. The existence of such economic conditions as are contemplated 
by the term lends itself to interminable evidence, factual, statistical, 
technical, and opinion. What court is prepared to try this issue? It is 
a question that practically and in its very nature is primarily for the 





* State ex rel. Attorney Gen. v. Lincoln Dairy Co., 221 Wis. 1, 8, 265 N. W. 
197, 200 (1936). 

*In re Petition of State ex rel. Attorney Gen. (Tavern Code Authority), 
220 Wis. 25, 43, 264 N. W. 633, 641 (1936). 

"Home Bldg. & Loan Ass’n. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 
L. ed. 413 (1934); State ex rel. Attorney Gen. v. Lincoln Dairy Co., 221 Wis. 1, 
265 N. W. 197 (1936). 

*Peck v. Fink, 2 F (2) 912 (C. A. Dis. Col., 1924) cert. den. 266 U. S. 631 
(1925); Hanauer v. Republic Building Co., 216 Wis. 49, 255 N. W. 136 (1934). 
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legislature, secondarily for an administrative agency, and only in a 
limited way a suitable one for the courts. 

The present act submits this question to the governor,‘ without 
express provision for review of his determination. I suggest that if 
legislation of this character is continued as “emergency” legislation, 
power to find that the emergency has ceased should be vested in an 
administrative agency, subject to the same limited court review pro- 
vided for other quasi-judicial acts of administrative agencies. 


ADDENDUM 


Since the foregoing was written, the Supreme Court of the United 
States, in West Coast Hotel Co. v. Parrish, has held (as con- 
tended by the state and held by the majority of the Wisconsin Court 
in State ex rel. Attorney General v. Fasekas**) that Morehead v. 
Tipaldo** did not pass upon the constitutionality in 1936 or 1937 of 
such a statute as was rejected in the Adkins case,”* because, as has 
been said, the correctness of the Adkins decision was not challenged. 
And by the addition of Justice Roberts to the minority of the court 
in the Morehead case, the minority became the majority in holding, 
not, as the minority held in the Morehead case, that the statute before 
the Court was distinguishable from the statute in the Adkins case, but 
that the statutes are not distinguishable and that the decision in the 
Adkins case is overruled. The Parrish case affirms the power of states 
te establish, upon bases of health and morals, minimum wages for 
women and minors. Whether this rule would be applied to men as 
well, and whether it will continue as the rule, the margin is too narrow, 
and the vacillation too marked, to predict with surety. The decision 
makes all the clearer the uncertainty, from statute to statute and 
from decision to decision, that the present close division in the Su- 
preme Court is causing, the impediment this uncertainty is to legis- 
lative efforts to meet social and economic conditions, and the incentive 
it is to litigation at vast public cost. The decision gives hope, but only 
hope. Meanwhile the judicial branch of government is failing to 
meet the needs of society for speedy and complete answer to consti- 
tutional questions. The fault may not be all that of the judicial 
system, but moves to take advantage of a judicial preparedness to 
give speedy and complete answer will not be made, of course, until 





“Wis. Stat. (1935) §110.02. 

* 57 Sup. Ct. 578 (1937). 

* 269 N. W. 700 (Wis. 1936). 

* 208 U. S. 587, 56 Sup. Ct. 918, 80 L. ed. 1347 (1936). 
* 261 U.S. 525, 43 Sup. Ct. 394, 67 L. Ed. 785 (1923). 
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the preparedness exists. The initial and perhaps all of the moves 
for that preparedness may have to come through the other branches 
of government, but it is to be hoped that the judiciary will lend 
co-operation in continuing the practicability, in multiplied size and 
complexity, of the democratic form of government that makes the 
judiciary an independent branch, lest the people, in disgust and 
desperation, abolish that independence. 











FEDERAL TAXATION vs. CORPORATION LAW 
GeEorGE S. HILLs 


During the past decade a number of states have adopted new or 
revised corporation laws and have given particular attention to those 
provisions which regulate the share structure and internal financial 
operations of business corporations. The new laws have been drafted 
without giving effect to federal tax policies, and rightly so, as such 
policies are aimed at the collection of revenue without respect for the 
niceties of corporation law. But as a consequence the corporation 
lawyer, who must be equally familiar with taxation, is daily con- 
fronted with a dual standard of corporate conduct. He must advise 
his clients that all actions of a corporate nature are subject to the 
laws of the state of incoporation but that such actions will be in- 
terpreted for tax purposes by a different standard. And he must 
warn his clients that the taxing authorities will have the advantage of 
judging in retrospect the propriety of their present acts, an advantage 
which often produces unforeseen results. The new corporation laws 
have also made an attempt to recognize that sound accounting prin- 
ciples are an integral part of corporation law, but as accounting prin- 
ciples have received their judicial interpretations largely in connec- 
tion with the application of revenue laws, they are to some extent sub- 
ject to a similar prejudice. 

Of primary importance throughout a study of this subject is the 
established doctrine that the legal and administrative rules of taxation 
are absolute within their own jurisdiction and not subject to foreign 
influence. Comity is granted sparingly, and only if it does not hinder 
the collection of revenue. The revenue acts! have long provided that 
net income shall be computed “in accordance with the method of 
accounting regularly employed in keeping the books,” but that “if the 
method employed does not clearly reflect the income, the computation 
shall be made in accordance with such method as in the opinion of 
the Commissioner does clearly reflect the income”. Accordingly, rules 
of accounting for other than tax purposes bind neither the Com- 





2 Revenue Act of 1936, §41, and corresponding sections of prior Acts. Regula- 
tion 94, Art. 41-3, provides that: “It is recognized that no uniform method of 
accounting can be prescribed for all taxpayers, and the law contemplates that 
each taxpayer shall adopt such forms and systems of accounting as are in his 
judgment best suited to his purpose.” But if the method adopted fails “in the 
opinion of the Commissioner” to clearly reflect income, the Commissioner is not 
bound thereby. 
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missioner of Internal Revenue nor the taxpayer, and general princi- 
ples of accounting are of no avail unless they are in conformity with 
the purposes of the Revenue Act. “Moreover, the rules of accounting 
enforced upon a carrier by the Interstate Commerce Commission are 
not binding upon the Commissioner [of Internal Revenue], nor may 
he resort to the rules of that body, made for other purposes, for the 
determination of tax liability under the revenue acts.” The Supreme 
Court so held in answer to a contention that books kept by a carrier 
in conformity with an order of the Interstate Commerce Commission 
are binding on the carrier for federal revenue purposes.? 

A corporation is the creature of its state of origin and has 
fiduciary and contractual relations with its shareholders and creditors 
which are derived from the laws of that state. The accounting of 
stated capital, of earned and unearned surplus, of share purchases, 
and of share redemptions, is a matter of internal corporate regula- 
tion which is entirely unrelated to the collection of national revenue. 
As a business organization a corporation must, for its corporate 
activities and for its commercial transactions, maintain books and 
records which will be suitable for both corporate and tax purposes. 
In many cases that necessitates two systems of accounting—one which 
is in sympathy with the prevailing federal revenue laws, and the 
other which fulfills corporate standards. The Supreme Court has 
said: “It is true that Congress cannot convert into a corporation an 
organization which by the laws of its state is deemed to be a partner- 
ship. But nothing in the Constitution precludes Congress from tax- 
ing as a corporation an association which although unincorporated, 
transacts its business as if it were incorporated.”* Corporate account- 
ing cannot be more forcible than the corporate body which it serves. 

Let us examine some of the more important conflicts and dif- 
ferences between corporation law and the law of taxation, especially 
federal income taxation. There can, of course, be no conflict of laws 
or practices unless the corporate identity is recognized and unless 





*Old Colony R. Co. v. Commissioner, 284 U. S. 552, 562, 52 Sup. Ct. 211, 
79 L. ed. 484 (1932). The same policy of absolute divorcement is found in de- 
cisions holding that depreciation approved by a state railroad commission need 
not be accepted by the tax authorities, and that bookkeeping methods which 
are correct for rate making purposes do not bind the taxpayer for purposes 
of income taxation: Wells Fargo Bank & Trust Co. v. McLaughlin, 8 F. Supp. 
1009 (N.D. Cal. 1934) ; San Joaquin Light & Power Corp. v. McLaughlin, 65 F. 
(2d) 677 (C.C.A. 9th, 1933). See also Kansas City Southern Ry. Co. v. Com- 
missioner, 52 F, (2d) 372, 378 (C.C.A. 8th, 1931), cert. den. 284 U. S. 676; New 
York Cent. R. Co. v. Commissioner, 79 F. (2d) 247 (C.C.A. 2nd, 1935). 

*Burk-Waggoner Assn. v. Hopkins, 269 U. S. 110, 114, 46 Sup. Ct. 48, 
70 L. ed. 183 (1925). 
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the transactions in question are accepted for tax purposes as the 
transactions of a corporation and not of the individuals or interests in 
control of the corporation. That recognition, which is often denied, 
will be assumed for the purposes of this article. 


Surplus for Dividends 

For income tax purposes a “dividend” is any distribution of earn- 
ings or profits accumulated since February 28, 1913, and every dis 
tribution is made “out of earnings or profits to the extent thereof, 
and from the most recently accumulated earnings or profits”. Earn- 
ings accumulated, or increase in value of property accrued, before 
March 1, 1913, may be distributed exempt from tax, but such ac- 
cumulations and increment cannot be distributed unless and until 
all earnings or profits accumulated since February 28, 1913 have 
been distributed.5 

Corporation laws relating to dividends and distributions do not, 
of course, take the year 1913 into consideration. The laws of the 
state of incorporation prescribed the funds out of which dividends 
and distributions can be made—variously from earned surplus, 
paid-in surplus, capital surplus and net earnings in spite of an im- 
pairment of stated capital. It is quite possible, therefore, that the 
source of a particular dividend or distribution will be defined differ- 
ently for income tax and for corporate purposes. Thus, a portion of 
the corporate “stated capital” or “capital” may be earned surplus tax- 
able on distribution, if derived from a capitalization of earned sur- 
plus by resolution of the board of directors transferring earned sur- 
plus to stated capital,? or by resolution declaring the payment of a 





* Finkelstein, The Corporate Entity and the Income Tax (1935) 44 Yale L. J. 
436. In New Colonial Co. v. Helvering, 292 U. S. 435, 442, 54 Sup. Ct. 788, 78 
L. ed. 1348 (1933), the Supreme Court said that: “As a general rule a corpora- 
tion and its stockholders are deemed separate entities and this is true in respect of 
tax problems. Of course, the rule is subject to the qualification that the separate 
entity may be disregarded in exceptional situations where it otherwise would 
present an obstacle to the due protection or enforcement of public or private 
rights.” 

* Revenue Act of 1936 §115, and corresponding sections of prior Acts; Reg. 
94, Art. 115. 

* Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1364. 

"It is generally provided in corporation laws that the board of directors has 
authority to transfer all or a portion of any surplus to stated capital. For example, 
Del. Laws 1929, c. 135 §14; Pa. Stat. (Purdon, 1936) tit. 15 §614; Ill. Stat. 
(Cahill & Moore, 1935) c. 32 19 §19; Cal. Civ. Code (Deering, Supp. 1933) 
§§300b, 348c; Mich. Pub. Acts 1931, No. 327 §20. Surplus is reduced and stated 
capital is increased by the amount transferred, but for tax purposes the trans- 
fer does not change the character of the funds. 
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share dividend.® Net earnings or profits from current operations may 
be considered as unearned surplus or stated capital exempt from tax- 
ation, if all accumulated earned surplus has been exhausted including 
surplus and increment existing on March 1, 1913.° The corporate 
“paid-in surplus” becomes capital for tax purposes.’° And the cor- 
porate “capital surplus” may fall under one or more tax classifications 
depending, not on bookkeeping entries,’! but upon its true nature. 
If derived from a reduction of capital which represents paid-in 
capital or a capitalization of paid-in surplus, it remains capital ex- 
empt on distribution from taxation as a dividend. But if derived 
from a reduction of capital which itself resulted from the capitaliza- 





*A share dividend is not a distribution of assets and does not diminish ac- 
cumulated earnings or accretions: Eisner v. Macomber, 252 U. S. 189, 40 Sup. 
Ct. 189, 64 L. ed. 521 (1920). But the declaration of a share dividend from un- 
issued shares effects a capitalization of surplus on the corporate books. Under 
existing corporation laws, the payment of shares having par value increases stated 
capital by the aggregate par value of the shares issued, and the payment of shares 
without par value increases stated capital by an amount fixed, variously, by the 
laws of the particular state. See discussion and collection of precedents in Hills, 
Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1363. Even in the ab- 
sence of a statute to that effect, the declaration of a share dividend capitalizes 
the surplus from which declared: Equitable Trust Co. v. Prentice, 250 N. Y. 1, 
164 N. E. 723 (1928); Bourne v. Bourne, 240 N. Y. 172, 148 N. E. 180 (1925). 
Subsequent cash dividends may be chargeable against the surplus which, on the 
corporate books, has been capitalized by the declaration of a share dividend. 
It has been held that a share dividend “was not a distribution of profits or ac- 
cretions at all, and left the accumulations of the corporation untouched and 
available for future disposal” within the provisions of the Revenue Act: Walker 
v. Hopkins, 12 F. (2d) 262 (C.C.A. 5th, 1926), cert. den. 271 U. S. 687, 46 
Sup. Ct. 638, 70 L. ed 1152 (1926). 

*In Hadden v. Commissioner, 49 F. (2d) 709 (C.C.A. 5th, 1931) the court 
held: “No earned surplus can be accumulated until the deficit or impairment 
of paid-in capital has been made good. Dividends paid while there is an operat- 
ing deficit should be deemed to be from capital or paid-in surplus even though 
there are earnings of the taxable year sufficient to pay the dividend in whole or 
in part.” Also in Aldrew Oil & Gas Co. v. Alexander, 70 F. (2d) 160 (C.C.A. 
10th, 1934), cert. den. 293 U. S. 570, 55 Sup. Ct. 81, 79 L. ed. 668 (1934), it 
was held that “earnings must first be used to restore impairment of capital” and 
that “capital may be as readily and effectively impaired by depletion, depreciation, 
or uncompensated losses as by a loss through operations”. And in Willcuts v. 
Milton Dairy Co., 275 U. S. 215, 218, 48 Sup. Ct. 71, 72 L. ed. 247 (1927), the 
Supreme Court stated that “where the capital is impaired, profits, though earned 
and remaining in the business, if insufficient to offset this impairment do not 
constitute ‘undivided profits’”. But see Long Beach Improvement Co. v. Com- 
missioner, 5 B. T. A. 590, cited in Willcuts v. Milton Dairy Co., 275 U. S. 215, 
220, 48 Sup. Ct. 71, 72 L. ed. 247 (1927). As stated on the following page, the 
Revenue Act of 1936 has attempted to change the standards of previous Acts. 

*Paid-in surplus derived from the shareholders on the issuance of shares, is 
considered to be contributed capital and not a part of earned surplus: Hadden 
v. Commissioner, 49 F. (2d) 709 (C.C.A. 2nd, 1931). 

_ ™Reg. 94, Art. 115-(3), provides in part that “due consideration must be 
given to the facts, and mere bookkeeping entries increasing or decreasing surplus 
will not be conclusive”. 
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tion of earnings or surplus otherwise taxable as dividends on distriby. 
tion, it retains that taxable status.12 

The “earnings” of a corporation distributable as dividends may 
also include items not taxable as income to the corporation, such 
as interest on municipal securities, and may exclude items not de. 
ductible in determining the corporate net income subject to tax, such 
as the charge for federal income taxes. 

In corporation law, the consideration received on the issuance of 
shares is capital to the extent of the par value of shares having par 
value, or to the extent capitalized in the case of shares without par 
value, and any excess consideration over the amount capitalized be- 
comes paid-in surplus. Most corporation laws permit the distribution 
of paid-in surplus as “dividends” but none consider paid-in surplus to 
be the equivalent of earnings or earned surplus. For tax purposes, 
however, a newly organized corporation may start life with an earned 
surplus which, is taxable as a dividend on distribution to shareholders 
if it acquired, by the issuance of shares in a tax-free reorganization, 
the assets of another corporation having an earned surplus at the 
time of acquisition.” 

Intra-corporate adjustments of capital or of earned or unearned 
surplus cannot change the status of such accounts for tax purposes. 
Even state laws are not decisive, as a distribution of “capital” pur- 
suant to authority granted by a state commissioner of corporations 
may be considered a taxable distribution of earned surplus.'* And 
corporate action by resolution of the board of directors is of no more 
effect than the “mere bookkeeping entries” which are condemned by 
the Regulations. 

This intermingling of definitions and of classifications would not 
be serious if the management and the shareholders of a corporation 
were thoroughly conversant with its various ramifications. But it is 
doubtful if that is so. Take, for instance, the statutory provisions of 
three states which permit within stated limits the payment of divi- 





“Surplus existing prior to March 1, 1913 is considered as “capital” for tax 
purposes: Southern Pacific Co. v. Lowe, 247 U.S. 330, 335, 38, Sup. Ct. 540, 62 L. ed 
1142 (1917). But the analogy ends, and it need not be restored from subse- 
quent earnings before such earnings become taxable as dividends if distributed. 

* Commissioner v. Sansome, 60 F. (2d) 931 (C.C.A. 2nd, 1932), cert. den. 287 
U. S. 667, 53 Sup. Ct. 291 (1932); U. S. v. Kauffmann, 62 F. (2d) 1045 (C.CA. 
9th, 1933); Murchison’s Estate v. Commissioner, 76 F. (2d) 641 (C.C.A. Sth, 
1935); Harter v. Commissioner, 79 F. (2d) 12 (C.C.A. 2nd, 1935). 

Faris v. Helvering, 71 F. (2d) 610 (C.C.A. 9th, 1934); cert. den. 293 U.S. 
584, 55 Sup. Ct. 99, 79 L. ed. 680 (1934). See also Walker, 26 B. T. A. 4%. 
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dends from current earnings in spite of an impairment of capital.15 
To determine whether dividends so paid were taxable as such to 
shareholders under the Revenue Act of 1934 and prior Acts, it was 
first necessary to ascertain if the corporate capital then impaired con- 
stituted “capital” for income tax purposes. If it did, the dividend 
would not be a taxable “dividend”, but if not, the dividend would 
be taxable in the same manner as if it had been paid from earned 
surplus, which implies the existence of an unimpaired corporate 
capital. Dividends from paid-in surplus are not unusual, and are 
sanctioned by the statutes of many states, and dividends from capital 
surplus or “reduction surplus” are also frequently permitted by law. 
It is improbable that corporations paying dividends from such sources 
have always advised their shareholders that the dividends were not 
taxable “dividends” .1* 

The Revenue Act of 1936 has aggravated the breach between cor- 
porate income and taxable income by providing that the term “divi- 
dend” includes any distribution by a corporation to its share-holders 
“out of the earnings or profits of the taxable year (computed as of 
the close of the taxable year without diminution by reason of any 
distributions made during the taxable year), without regard to the 
amount of the earnings and profits at the time the distribution 
was made”.17 Under prior Revenue Acts earnings of current years 
were required to restore impaired capital of current and prior years 
before they could be distributed as taxable dividends. But under the 
new law dividends payable at a time when the corporation has an 
operating deficit are taxable to the shareholders to the extent that 
they do not exceed the earnings of the entire year. Literally the 
Revenue Act of 1936 includes among taxable dividends any distribu- 
tions made from the net earnings of the current year even if such 
earnings are required to offset an impairment of capital resulting 
from losses of prior years. The validity of that provision is ques- 
tionable as it taxes as earnings to shareholders amounts which may 
actually be paid from capital. The Treasury Department has ruled, 
however, that dividends paid from current earnings are taxable even 
if such earnings are not sufficient to restore previously impaired 





*Cal. Civil Code (Deering. Supp. 1933) §346; Del. Rev. Stat. (1915) 
§1948-34; Minn. Stat. (Mason, Supp. 1936) §7492-21. 

**A number of state statutes have provisions requiring notice to the share- 
holders prior to or concurrently with the payment of any dividends out of un- 
—_ surplus. See Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 

» 1364. 

* Revenue Act of 1936, §115 (a); Reg. 94, Art. 115-1. 
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capital.1® In corporation law dividends can be paid only from the 
surplus of the corporation existing on the date of declaration, or 
from the net current earnings of a corporation with capital unim- 
paired at the beginning of the fiscal year,!® and all earnings must 
first be used to offset any impairment of capital. To the extent that 
corporate dividends are paid at a time when the corporate capital was 
impaired at the beginning of the corporate fiscal year and the net 
current earnings to the actual date of deciaration are not sufficient 
to restore the impaired capital, such “dividends” must be consid- 
ered for corporate purposes as distributions in partial liquidation 
from capital. To that extent they would be illegal dividends unless 
appropriate steps had been taken to authorize a distribution from 
capital. 

The question of corporate distributions becomes of great im- 
portance in view of the high surtax rates on undistributed surplus. 
The Revenue Act of 1936, for instance, provides a credit for divi- 
dends restricted by contract—a “written contract executed by the 
corporation” which prohibits or limits the payment of dividends or 
which requires the payment, or irrevocable setting aside, of a portion 
of earnings for the discharge of debts.2° The Regulations provide 
that “the charter of a corporation does not constitute a written con- 
tract executed by the corporation” within the meaning of the Act.?! 
Consequently, although a corporation may be prohibited from paying 
dividends, such as common dividends until all preferred shares have 
been retired, it receives no relief from the high surtax rates on un- 
distributed profits imposed by the Act.?? 


Share Dividends 

The Revenue Act of 1913 imposed an income tax on dividends, 
but the Court held that where a corporation declared a dividend on 
its common shares, payable in common shares, the dividend was not 
income within the intendment of the Act.28 The Revenue Act of 
1916 provided that a stock dividend should be considered income to 
the amount of its cash value, but the Court again held that a divi- 
dend on the corporation’s common shares paid to common share- 





*T. D. 4674, Part V. : 

*Some states, such as Delaware, Minnesota and California, permit within 
certain limits the payment of dividends from net earnings in spite of an impaif- 
ment of capital. 

* Revenue Act of 1936, §26 (c). 

™T. D. 4674. Part III. Released August 8, 1936. 

™See the able discussion by Hendricks, The Surtax on Undistributed Profits 
of Corporations (1936) 46 Yale L. J. 19. 
* Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. ed. 372 (1918). 
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holders was not income within the meaning of the Sixteenth Amend- 
ment, and, therefore, the effort to tax such dividends exceeded the 
power granted by the Amendment.** The Treasury Department 
thereupon revoked regulations to the effect that share dividends were 
income and issued amended regulations, broadly phrased, to exempt 
all income in the form of share dividends, whether the dividend shares 
were of the same class as those theretofore held by the shareholders 
or of a different class, and prescribed a method of allocating the 
original cost as between the old and the new shares for the pur- 
pose of calculating gain and loss upon subsequent realization. The 
Revenue Act of 1921 provided that “a stock dividend shall not be sub- 
ject to tax,” and all subsequent revenue acts to and including the 
Revenue Act of 1934 contained that sentence.?5 

A change came with the Revenue Act of 1936, however, which 
makes a radical departure in the treatment of share dividends. The 
Act provides that “a distribution made by a corporation to its share- 
holders in its stock or in rights to acquire its stock shall not be 
treated as a dividend to the extent that it does not constitute income 
to the shareholders within the meaning of the Sixteenth Amend- 
ment to the Constitution.”2® That amendment followed a Circuit 
Court of Appeals decision holding that a dividend of common 
shares payable to the holders of preferred shares was taxable in- 
come,?? which decision was recently confirmed by the Supreme Court 
in a holding that “where a stock dividend gives the stockholder an 
interest different from that which his former stockholdings repre- 
sented he receives income”.*® This policy has also been carried out 
in the fixing of the “dividends paid credit” for purposes of the sur- 
tax on undistributed profits. In calculating “undistributed net in- 
come”, the corporation is entitled to a credit for dividends paid dur- 
ing the taxable year, and in the case of share dividends or stock 
rights which are taxable dividends in the hands of the shareholders, 
the “dividends paid credit” is the fair market value of the shares 
or rights at the time of payment.”® 





* Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. 189, 64 L. ed. 521 (1920). 

* Revenue Act of 1921, §201;:(d); Revenue Acts of 1924 and 1926, §201 (f); 
Revenue Acts of 1928, 1932 and 1934, §115 (f). 

* Revenue Act of 1936, §115 (f); Reg. 94, Art. 115-(7). 

"Commissioner v. Tillotson Mfg. Co., 76 F. (2d) 189 (C.C.A. 6th, 1935). 
The common shares were issued in payment of dividends in arrears on the pre- 
ferred shares, but were treated as ordinary share dividends. 

“Koshland v. Helvering, 298 U. S. 441, 56 Sup. Ct. 767 (1936). 

: *The Revenue Act of 1936, 814, imposes a surtax on the “undistributed net 
income” of a corporation, which is defined as the adjusted net income minus 
> og ergy including the “dividends paid credit” provided in §27. See T. D. 

» Part V. 
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The payment of a share dividend does not constitute a distribution 
or severance of corporate assets, whether the dividend is payable to 
the holders of the same or a different class of shares. That is so for 
corporate and for tax purposes. But corporation law does not make 
the distinction imposed for tax purposes between share dividends 
paid to shareholders of the same class and share dividends paid to 
shareholders of a different class. As a result, for tax purposes a 
corporation is deemed to have “distributed” income if it distributes 
shares of its own stock to shareholders of a different class, and the 
shareholders who receive such share dividends are deemed to have 
received income from the corporation. Yet the payment of a share 
dividend to shareholders of the same class does not constitute a 
credit to the corporation for dividends paid, nor income to the 
shareholders receiving the dividend. The Board of Tax Appeals 
has recently held that a dividend of common and preferred shares 
paid in 1922 to the shareholders of a corporation having only com- 
mon stock was not a taxable dividend as it was “a mere proliferation 
of existing interests”.®° That decision seems consistent but it opens 
the door for discussion of numerous intermediate situations. 

The Revenue Act of 1936 has gone further in its quest for tax- 
able income and has allowed a “dividend paid credit” for dividends 
“paid in property other than money (including stock of the corpor- 
ation if held by the corporation as an investment)”.*! It must follow 
that a distribution of treasury shares held as an “investment” is a 
distribution of earnings whether paid to shareholders of the same or 
a different class, and that the shareholders receive income. The 
Treasury Department has ruled that treasury shares “shall be deemed 
to be held by the corporation as an investment” unless the contrary is 
shown.®? 

Under corporation law the payment of a share dividend is not a 
distribution of surplus or earnings, but is a capitalization of sur- 
plus or earnings in an amount fixed by the laws of the state 
of incorporation. In no state is that amount the “fair market 
value” of the shares distributed. In general, if the shares have a 
par value, the corporation must capitalize an amount of surplus 
equivalent to the aggregate par value of the shares issued. If the 
dividend shares are without par value, the amount of surplus to be 





* Horrmann v. Commissioner, 34 B.T.A. No. 180 (1936). 

*™ Revenue Act of 1936, §27 (c). The credit is the adjusted basis of the 
property at the time of payment, or the fair market value at the time of payment, 
whichever is the lower. 

* Reg. 94, Art. 27 (c)-1. 
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capitalized may be the amount of “preference” upon involuntary 
liquidation, the “estimated fair value”, the “value”, the “average 
original consideration” of similar shares carried as capital, or, more 
likely, such amount as may be fixed by resolution of the board of 
directors.°* Yet, for tax purposes, if the fair market value of such 
shares at the time of payment is greater or less than their par value, 
the corporation will receive a dividend paid credit and the share- 
holders will receive income equivalent to the fair market value. 
Consider the effect on corporate accounting of the changes 
wrought by the Revenue Act of 1936. A capitalization of surplus 
for corporate purposes may be a distribution of surplus for tax 
purposes both corporate and shareholder. And the amount of sur- 
plus capitalized by payment of a share dividend may be far dif- 
ferent from the amount of surplus deemed to have been distributed. 


Unrealized Appreciation 

It is a general provision of corporation law that cash dividends 
cannot be paid out of “surplus” derived from unrealized appreciation 
in value or from a revaluation of assets,’* although that restriction 
does not apply to dividends of property in kind and, in some states, to 
share dividends. It is also generally understood that the income tax 
laws are concerned only with realized gains and realized losses.®5 
The Supreme Court has recognized that the word “surplus” may rep- ; 
resent “the increase in valuation of land or other assets made upon " 
a revaluation of the company’s fixed property”,®* and the Revenue 
Act has provided that a distribution is not a “dividend” if made “out 
of increase in value of property accrued prior to March 1, 1913 
(whether or not realized by sale or other distribution, and, if realized, d 
whether prior to or on or after March 1, 1913).”%7 

Suppose a dividend is paid by the distribution to shareholders of 
securities or other assets owned by a corporation. Does it make any 
difference whether such securities were acquired by the corporation 
from earned surplus, or acquired from capital at a time when the 





* Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1363. 
“Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1348. 
“gee 94, Art. 41-2. Stoner v. Commissioner, 79 F. (2d) 75 (C.C.A. 3rd, 
935). 
oe v. Douglas, 269 U. S. 204, 214, 46 Sup. Ct. 85, 70 L. ed. 235 
"Revenue Act of 1934, §115; Reg. 94, Art. 115-2. See also Helvering v. 
Canfield, 291 U. S. 163, 54 Sup. Ct. 368 (1933), which contains a fine discussion 
of earnings, surplus and dividends, and the discussion of “undivided profits” and 
“surplus” in Edwards v. Douglas, 269 U. S. 204, 214, 46 Sup. Ct. 85, 70 L. ed. 235 
aa —y Willcuts v. Milton Dairy Co., 275 U. S. 215, 48 Sup. Ct. 71, 72 L. ed. 
7 (1927). 
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corporation had no surplus? Regulations 86** provided that “dividends 
paid in securities or other property (other than its own stock) in 
which the earnings of a corporation have been invested, are income 
to the recipients to the amount of the market value of such property 
when receivable by the shareholders”. That appears to be a reasonable 
regulation—but suppose the securities have appreciated in value since 
they were acquired, or suppose the securities were purchased at a 
time when there was no surplus or from funds obtained on the sale 
of an original capital asset. With respect to appreciation, it has been 
held that the corporation does not realize gain by virtue of the divi- 
dend payment,®® but that the shareholder has received a taxable 
dividend at the appreciated value in the absence of proof that the 
securities were not originally acquired from earnings or that the 
earnings of the corporation at the time of distribution were insuffi- 
cient to cover the value of the securities distributed.4° The Court 
stated that “its increase in value resulted from earnings out of which 
the stock was originally purchased and pro tanto was added to its 
[the corporation’s] surplus available for dividends or for any other 
purpose”, that if the corporation had earnings and profits at the 
time of distribution equal to the value of the stock distributed, “the 
distribution should be regarded as having been made from the most 
recently accumulated earnings”. Assuming, however, that the earn- 
ing and profits of the corporation at the time of distribution were no 
greater than the original cost of the securities distributed, it is argu- 
able that the unrealized appreciation in value of the securities does not 
constitute earnings or profits of the corporation from which it could 
pay taxable dividends. In that case, the dividend should be no greater 
than original cost, and the appreciation in value should be treated as a 
return of capital to the shareholders against the basis of their shares. 
The Court seems to hold that if the securities were originally pur- 
chased from earnings or profits, the unrealized appreciation in value 
of such securities would also become earnings or profits. That hold- 
ing is untenable in corporation law and should be questioned for tax 


purposes. 





™ Reg. 86, Art. 115-7. Reg. 94,,Art. 115-10 merely provides that if a dividend 
is paid “in any medium other than money, the property received other than money 
shall be included in gross income at its fair market value at the time as of 
which it becomes income to the shareholder”. 

* General Utilities Co. v. Helvering, 296 U. S. 200, 56 Sup. Ct. 185, 80 L. ed. 
154 (1935); Commissioner v. Columbia Pacific S. Co., 77 F. (2d) 759 (C.C.A. 
9th, 1935). 

“ Binzel v. Commissioner, 75 F. (2d) 989 (C.C.A., 2d, 1935); cert. den. 296 
U. S. 579, 56 Sup. Ct. 90, 80 L. ed. 409 (1935). See also Freshman, 33 B.T.A. 394. 
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The Revenue Act of 1936*! provides that if a dividend is paid 
in property, the “dividends paid credit” with respect thereto shall be 
the adjusted basis of the property in the hands of the corporation at 
the time of payment, or the fair market value of the property at the 
time of payment, whichever is lower. But the property received by the 
shareholder must be included in gross income at its fair market value 
at the time as of which it becomes income. So, if the adjusted basis 
is lower than the fair market value, the shareholders will be deemed 
to have received taxable dividends of a value greater than the divi- 
dends paid credit of the corporation. 

Neither the taxable income of a corporation nor the tax basis of 
its assets increases by reason of unrealized appreciation in value, 
yet it appears that such appreciated value assumes the character of 
earnings and profits in determining the tax liability of a shareholder 
who receives a dividend in kind of the assets which have appreciated 
in value. In corporation law surplus is a balance amount equivalent 
to the excess of the value of gross assets over the sum of liabilities 
plus stated capital. Both surplus and stated capital are dollar amounts 
which are not divisable one from the other as representative of par- 
ticular moneys or properties. Neither, and no part of either, can be 
segregated or earmarked. It is extremely doubtful whether corpora- 
tion law could recognize a special treatment for tax purposes of par- 
ticular securities or property “in which the earnings of a corporation 
have been invested”. 


Redemption of Shares 

The Revenue Act*? provides that amounts distributed in complete 
or partial liquidation of a corporation (which includes the redemption 
of shares) shall be treated as “payment in exchange for the stock”, 
but that if a corporation cancels or redeems its stock “at such time 
and in such manner as to make the distribution and cancellation or 
redemption in whole or in part essentially equivalent to the distri- 
bution of a taxable dividend”, the amount distributed shall be treated 
as a taxable dividend to the extent that it represents earnings or 
profits accumulated after February 28, 1913. Does this conflict with 
corporation law? 

In general, the several state laws permit a corporation to pur- 
chase its own shares of any class, including preferred shares, out of 
surplus, and to redeern out of stated capital or surplus any preferred 





« Revenue Act of 1936, §27 (c). 
Revenue Act of 1936, §115 (c) and (g). 


| 
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shares which by their terms are subject to redemption.*® It is possi- 
ble, therefore, that a corporation can redeem its preferred shares out 
of stated capital “at such time and in such manner” as to result in the 
receipt of a taxable dividend by the holders of the shares so re- 
deemed.*4 Although the corporate surplus remains intact after a re- 
demption of preferred shares from stated capital, the shareholders 
who receive funds so chargeable to the corporate stated capital are 
taxed as if they had received a dividend representing accumulated 
earnings or profits. Each case must be decided on its own merits. All 
are not treated as the payment of dividends,*® and even the “cancel- 
lation or redemption” for cash of shares previously issued as a share 
dividend is not necessarily equivalent to the distribution of earn- 
ings or profits.*¢ 


Accumulations 

Is there a conflict between the prerogatives of a board of directors 
with respect to the payment of dividends and the power of the fed- 
eral government to levy a surtax on improper accumulations of sur- 
plus? It is a well established principle of law that the power and 
duty to declare and pay dividends, and to create reserves and value 
assets, rests within the discretion of the board of directors, subject 
only to a rule of fairness. In the absence of fraud, gross mismanage- 
ment, oppression, or ultra vires acts by the management of a corpora- 
tion, the courts will not interfere with its internal affairs or policies.‘ 
On the other hand, the Revenue Act imposes a surtax in the nature of 
a penalty “upon the net income of every corporation . . . formed 
or availed of for the purpose of preventing the imposition of the 
surtax upon its shareholders . . . through the medium of permitting 
earnings or profits to accumulate instead of being divided or dis- 





* Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1370-1372. 

“Brown v. Commissioner, 79 F. (2d) 73 (C.A.A. 3rd, 1935); Hyman v. 
Helvering, 71 F. (2d) 342 (C.C.A. D.C., 1934); cert. den. 293 U. S. 570, 55 Sup. 
Ct. 100 (1934) ; McGuire v. Commissioner, 84 F. (2d) 431 (C.C.A. 7th, 1936). 

“For example see: Commissioner v. Babson, 70 F. (2d) 304 (C.C.A. 7th, 
1934); cert. den. 293 U. S. 571, 55 Sup. Ct. 107 (1934); Holmby Corp. v. 
Commissioner, 83 F. (2d) 548 (C.C.A. 9th, 1936). 

“Commissioner v. Quackenbos, 78 F. (2d) 156 (C.C.A. 2nd, 1935); Com- 
missioner v. Cordingley, 78 F. (2d) 118 (C.C.A. 1st, 1935); Commissioner v. 
Champion, 78 F. (2d) 513 (C.C.A. 6th, 1935). Contra: Robinson v. Commissioner, 
69 F. (2d) 972 (C.C.A. 5th, 1934). 

“New York etc. Railroad v. Nickals, 119 U. S. 296, 7 Sup. Ct. 209, 30 L. ed. 
363 (1886) ; Wabash Ry. Co. v. Barclay, 280 U. S. 197, 50 Sup. Ct. 106, 74 L. ed. 
368 (1929); Midland Savings & Loan Co. v. Dunmire, 68 F. (2d) 249 (C.CA. 
10th, 1933); In re Brantman, 244 Fed. 101 (C.C.A. 2d, 1917); City Bank 
Farmers Trust Co. v. Hewitt Realty Co., 257 N. Y. 62, 177 N. E. 309 (1931); 
Liebman v. Auto Strop Co., 241 N. Y. 427, 150 N. E. 505 (1926). 
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tributed”. The fact that “the earnings or profits are permitted to 
accumulate beyond the reasonable needs of the business, shall be 
prima facie evidence of a purpose to avoid surtax upon share- 
holders”.*® The “reasonable needs” of a business appear to be as 
diverse and inconstant as the thoughts and actions of the familiar 
“reasonable man”. The Regulations*® contain several suggestions of 
corporate activities which were considered to be within or without 
the standard of reasonableness—but the point of authority, and not 
questions of fact, is pertinent to this discussion. 

In approaching the question of authority, the courts have been 
unable to isolate one from the influence of the other. For instance, 
the imposition of a surtax on accumulations of surplus does not con- 
stitute “an attempt by Congress under the guise of tax to exercise 
a power not delegated to the United States but one reserved to the 
states” or an attempt to regulate “the affairs of corporations which 
are chartered by states”. Nor is it an interference with the discretion 
of the board of directors to declare and pay dividends or to accumu- 
late a surplus for legitimate business needs.5° The management “must 
be given, even in federal tax matters, some discretion and some 
latitude as to what constitutes the reasonable needs of the corporate 
business”, and “it may well be doubted if the federal government, 
for the purpose of increasing its taxes, can absolutely destroy or 
arbitrarily limit this discretion resting in the directors of a corpora- 
tion organized under state law”.5! On the other hand, “companies may 
accumulate what profits they please so long as they do not do so to 
defeat the fiscal policies of the United States. Their business, whose 
regulation is wholly for the states, does not include the manipulation 
of dividends to avoid taxes; by definition that has nothing to do with 
the normal management of their affairs.”5? 

Granting the constitutionality of the surtax,®* a number of ques- 
tions still arise in connection with its application and consequences. 
For instance, is a board of directors chargeable with mismanagement 





“Revenue Act of 1936, §102. For corresponding prior Acts see Revenue 
Act of 1934, §102; Revenue Acts of 1932 and 1928, §104; and Revenue Acts of 
1926, 1924, 1921 and 1918, §220. 

“Reg. 94, Art. 102-3. 

* Williams Inv. Co. v. United States, 3 Fed. Supp. 225, 232 (Ct. Claims 1933). 

"R. C. Tway Coal Sales Co. v. United States, 3 Fed. Supp. 668, 671 (W.D. 
Ky. 1933); affd. 75 F. (2d) 336 (C.C.A. 6th, 1935). 

"United Business Corporation v. Commissioner, 19 B.T.A. 809, 62 F. (2d) 
ms a 2d, 1933); cert. den. 290 U. S. 635, 54 Sup. Ct. 53, 78 L. ed. 552 

"Keck Inv. Co. v. Commissioner, 77 F. (2d) 244 (C.C.A. 9th, 1935); cert. 
den, 296 U. S. 633, 56 Sup. Ct. 156, 80 L. ed. 450 (1935). 
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and neglect if its corporation is subjected to the penalty of a surtax, 
or is there a margin of discretion in the board of directors between its 
power to declare or withhold dividends and its duty to conduct the 
affairs of the corporation without incurring unnecessary charges, 
The duty of directors is to the shareholders as a whole, and not to 
those shareholders who have special reasons to avoid or postpone the 
payment of individual surtaxes. If the directors accumulate an ex- 
cessive surplus for the purpose of assisting one or more shareholders 
to avoid or reduce the payment of individual surtaxes, the directors 
are chargeable with mismanagement by the aggrieved shareholders, 
An action should lie to recover from the directors the amount of any 
penalty paid by the corporation. 

On the other hand, it does not follow that all excessive accumula- 
tions give rise to a cause of action for waste as only those founded on 
the intention to avoid individual surtaxes make possible the assess- 
ment of a penalty surtax. A refusal or failure to distribute surplus 
may rest on any one or more of a number of reasons or circumstances 
which would give a court of equity grounds for directing a distribu- 
tion. If the directors have a definite motive unrelated to surtaxes, 
such as the impairment of the collateral or market value to force a 
particularly obstreperous shareholder to sell his shares, it is without 
the bounds of the Revenue Act and should not be cause for assessing 
the penalty. “The condemned purpose in the forming or utilization 
of corporations described in the section is the avoidance by stock- 
holders of surtaxes”.54 Motive is a question of fact, but rarely are 
its known or anticipated consequences limited to the particular objec- 
tive in mind. Suppose the directors have knowledge that their at- 
tempt to force out a minority shareholder will result in the accumula- 
tion of a surplus beyond the “reasonable needs of the business”. Can 
that knowledge, without an intent, be made the basis of an assessment 
of penalty on the corporation? It is quite probable that the courts, in 
holding the objective to be improper, would also hold the corporation 
responsible for the consequences of its acts. 


Interest or Dividends 

Interest paid is deductible from gross income in computing the 
taxable net income, whereas dividends paid are not deductible. As a 
consequence, it is to be expected that many attempts would be made 





“U.S. v. R. C. Tway Coal Sales Co., 75 F. (2d) 336, 337 (C.C.A. 6th, 1935). 
In A.D. Saenger, Inc. v. Commissioner, 84 F. (2d) 23 (C.C.A. Sth, 1936) the 
court stated that “the purpose with which the corporation is formed or used 
determines whether it is within the class thus peculiarly taxed”. 
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to justify the deduction as “interest” of payments which are, in 
justice to the facts, dividend payments. The Regulations have been 
apprehensive, and have provided that “so-called interest on preferred 
stock, which is in reality a dividend thereon, cannot be deducted in 
computing net income’’.55 

In determining whether a particular class or series of payments 
constitutes deductible interest or non-deductible dividends, the courts 
have disregarded as not decisive the words and designations con- 
tained in the articles of incorporation or resolutions pursuant to which 
the payments are made. Preferred shares declared by the board of 
directors to be “certificates of indebtedness . . . payable upon pre- 
sentation and demand, at par and accrued interest” remain preferred 
shares, and payments made thereon are dividends although carried in 
a “stockholders’ interest account”.5® Preferred shares redeemable at 
the option of the shareholder are not creditor obligations and the 
dividends thereon are not interest.57 Preferred shares known as “de- 
benture stock”, issued at a discount of 50%, with redemption at the 
end of ten years, and protected by a covenant against indebtedness, 
are shares of stock and not evidences of borrowed money.®® The 
“capital stock” and “pass-book stock” of a building and loan associa- 
tion bearing “interest” and carrying a withdrawal privilege are not 
obligations on which interest payments are deductible.5® Even shares 
of stock which have been issued in violation of law are shares of stock 
for tax purposes and the dividends paid thereon are not interest. 
On the other hand, a true debtor-creditor relationship, even if incor- 
rectly evidenced by shares of stock, can be maintained as such, and 
so-called “dividends” are deductible as interest.61 And “debenture 
bonds”, which are subordinated both as to principal and interest to 
the claims of all other creditors, should be treated as obligations and 





"Reg. 94, Art. 23 (b) 1. 

“Elko Lamoille Power Co. v. Commissioner, 50 F. (2d) 595 (C.C.A. 9th, 
1931). 

ome & Investment Corporation v. Burnet, 57 F. (2d) 444 (C.A. D.C. 
1932). 

“Kentucky River Coal Corp. v. Lucas, 51 F. (2d) 586 (W.D. Ky. 1931) 
afd. 63 F. (2d) 1007 (C.C.A. 6th, 1932). 

” Fidelity Savings & Loan Ass’n. v. Burnett, 65 F. (2d) 477 (1933), cert. den. 
290 U. S. 652, 52 Sup. Ct. 69, 78 L. ed. 565 (1933). 

“ Angelus Building & Investment Co. v. Commissioner, 57 F. (2d) 130 (C.C.A. 
9th, 1932), cert. den. 286 U. S. 562, 52 Sup. Ct. 644 (1932) (Shares issued without 
permit of state corporation commissioner). 

“Arthur R. Jones Syndicate v. Commissioner, 23 F. (2d) 833 (C.C.A. 7th, 
1927). See also National Cottonseed Products Corp. v. Commissioner, 76 F. (2d) 
839 (C.C.A. 6th, 1935). 
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not as preferred shares.*? An issue of “debenture preferred stock” 
containing many features of an ordinary issue of debentures, author- 
ized by the articles of incorporation and issued in that form “to pre- 
serve the corporation’s credit”, becomes an obligation of the corpora- 
tion for income tax deductions.*®* 

No one can object to the treatment of dividends and interest on 
a basis of fact rather than pretense. If a debtor-creditor relationship 
does not exist between the shareholder and the corporation, any 
amounts paid to the shareholder as “interest” are in fact dividends, 
Yet if there is in fact a debtor-creditor relationship, the “shareholder” 
is a creditor to whom payments constitute interest deductible in the 
computation of net income. 

It does not follow, however, that the revenue policies of Congress 
can change the contractual relationship between shareholders of 
different classes or the relative priorities between shareholders and 
creditors. The declaration for tax purposes that certain payments 
designated as “interest” are in effect “dividends” does not change a 
true creditor into a shareholder. There appears to be no case in which 
the court has been called upon to adjudge a simple shareholder- 
creditor relationship and also the taxable status of that relationship, 
but it is quite evident that a decision which followed established pre- 
cedents would not hesitate to hold that corporation law and tax law 
are strangers in that respect. 


Treasury Stock 

A radical change has been made in the treatment of treasury 
shares. Regulations issued under the Revenue Act of 1932 followed 
prior Regulations in providing that “a corporation realizes no gain 
or loss from the purchase or sale of its own stock”.®4 The Regula- 
tions were amended in 1934 to provide for recognition of gain or loss 
depending upon “the real nature of the transaction”. If a corpora- 
tion “deals in its own shares as it might in the shares of another cor- 
poration, the resulting gain or loss is to be computed in the same man- 
ner as though the corporation were dealing in the shares of another. 
So also if the corporation receives its own stock as consideration upon 
the sale of property by it, or in satisfaction of indebtedness to it, 





™ Commissioner v. O.P.P. Holding Corp. 76 F. (2d) 11 (C.C.A. 2nd, 1935) 
and cases cited therein. 

* Commissioner v. The Proctor Shop, Inc., 82 F. (2d) 792 (C.C.A. 9th, 1936). 

“Reg. 77, Art. 66. For prior Regulations see Reg. 74, Art. 66 (1928); Reg. 
69, Art. 543 (1926); and Reg. 65, Art. 543 (1924). 
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the gain or loss resulting is to be computed in the same manner as 
though the payment had been made in any other property.”® 

This abrupt change of policy followed a decision in the Circuit 
Court of Appeals*® which reversed the established and uniform rul- 
ing of the Board of Tax Appeals that a corporation can realize no 
gain or loss from the purchase or sale of its own shares. A corpora- 
tion received shares of its own stock in settlement of a patent in- 
fringement suit and retired such shares by reducing its authorized 
capitalization. The court held that the corporation received gain, and 
considered the transaction as “equivalent to the payment of the debt 
in cash and the investment of the proceeds by the corporation in its 
own stock”. The court did, however, temper its decision by pointing 
an exception in the case of a “capital transaction, i.e., if the shares 
were acquired or parted with in connection with a readjustment of the 
capital structure”. 

It is true that the assets of a corporation may increase or de- 
crease as a result of successive purchases and sales of its own shares 
and it may be that some corporations “traffic” in their own shares as 
if they were the shares of another corporation. For purposes of taxa- 
tion such transactions need not be considered within the strict con- 
fines of corporation law. But what transactions are “capital transac- 
tion” free from the taint of “trafficking”? The Court speaks of a 
“readjustment of the capital structure,” but the Regulations do not 
attempt to define that term.*7 Suppose one corporation acquires the 
business and assets of another by consolidation or merger and the 
assets so acquired include shares of stock of the acquiring corpora- 
tion. Although the acquisition of shares is an incident to a funda- 
mental corporate transaction, it is probably not a capital transaction. 
Or suppose a corporation desires to reduce its outstanding shares 
and offers to purchase for retirement one-half the holdings of each 





“Reg. 94, Art. 22 (a)-16. T.D. 4430, May 2, 1935. 

“Commissioner v. S. A. Woods Machine Co., 57 F. (2d) 635 (C.C.A. Ist, 
1932) ; cert. den. 287 U. S. 613, revg. 21 B.T.A. 818. See also Allyne-Zerke Co. 
v. Commissioner, 83 F. (2d) 525 (C.C.A. 6th, 1936), sale of assets for cash and 
shares; Commissioner v. Boca Ceiga Development Co., 66 F. (2d) 1004 (C.C.A. 
3rd, 1933), sale of land by corporation to shareholder; Houghton v. Dutton Co., 
26 B.T.A. 52, acceptance of shares in partial settlement of account previously 
written off as bad debt; Niagara Share Corp., 30 B.T.A. 668. 

"Reg. 94, Art. 22 (a)-16. The only exception is that of original issue: “The 
teceipt by a corporation of the subscription price of shares of its capital stock 
upon their original issuance gives rise to neither taxable gain nor deductible loss, 
Whether the subscription or issue price be in excess of, or less than, the par or 
stated value of such stock”. Stock premium is surplus for dividend purposes, 
although it is not a product of corporate earnings. Equitable L. A. Soc. v. U. P. 
RR. Co., 212 N. Y. 360 (1914). 
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of its shareholders. Being one of several methods of reducing the 
share structure, that purchase is probably a capital transaction. Any 
readjustment of shares which applies to all shareholders alike should 
fall within the capital transaction exception, but it need not follow 
that all purchases or sales of shares from or to one or more separate 
shareholders are without the limits of a capital transaction. Each case 
must, for tax purposes, stand on its own facts. 

In a recent case®* a corporation exchanged real property for cash 
and shares of its own stock at $100 a share. The Commissioner ap- 
plied a book value of $119 a share and assessed an additional tax 
on the resulting gain. In upholding the assessment, the Court found 
a novel interpretation and stated that: “It may well be that a corpora- 
tion taking its cash and buying its own stock makes neither gain 
nor loss by the mere purchase. That is true of any purchase for cash, 
But where in a business exchange for its real estate it receives in 
part its own stock, it is converting by sale a previous purchase, and 
if what it receives has a fair market value the gain or loss realized 
in the exchange must be measured and taxed. It is not the purchase 
of the stock but the sale of the real estate that is regarded.” The 
Court further stated that treasury shares were “the corporation’s 
property” and that there was gain on their acquisition, although from 
the standpoint of a creditor “the corporation gets nothing for its 
property when it gets its own stock”. 

Another recent decision®® arrives at the same result. The corpor- 
ation, having received its own shares as partial consideration in a 
sale of its assets contended “that since the shares surrendered to it 
were cancelled, they were not assets in its hands, that the benefit sus- 
tained accrued to the individual stockholders, and not to the corpor- 
ation”. The court recognized that the value of the remaining shares 
had been substantially enhanced, but held that the shares received 
were “property” within the meaning of the Revenue Act and should 
be included in gross income. The Revenue Act of 1936 treats treas- 
ury stock as property to the extent of allowing a “dividends paid 
credit” for dividends paid during the taxable year “in property other 
than money (including stock of the corporation if held by the corpor- 
ation as an investment )”.7° 

The General Counsel has justified this change of policy in a 
language unknown to the corporation law. He states that “there has 





* Dorsey Co. v. Commissioner, 76 F. (2d) 339 (C. C. A. 5th, 1935); cert. den. 
296 U. S. 589, 56 Sup. Ct. 101, 80 L. ed. 416 (1935). 

® Allyne-Zerke Co. v. Commissioner, 83 F. (2d) 525 (C.C.A. 6th, 1936). 
™ Revenue Act of 1936, §27 (c). 
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been much discussion as to the correct generic name to apply to a 
corporation’s own stock during the period it is held as an investment, 
but . . . names can make little difference, since the essential fact 
is that the corporation in its ownership of the stock owns and posses- 
ses a group of legal rights and powers which is but another name 
for legal property, and from the trafficking in this legal property 
there can result” gain and loss.7! The courts, too, have not hesitated 
to call treasury shares “property”. 

Can a corporation have “ownership” in itself? Can it possess 
“legal rights and powers” or “legal property” or “property” derived 
solely from itself? Corporation law holds it can not. Treasury 
shares do not have voting rights, dividend rights, or distribution rights 
on liquidation, so what rights, if any, remain? Perhaps the “right” 
of the corporation to reissue its treasury shares for a valuable con- 
sideration if its charter law permits—but that is a mere incident 
of incorporation which is applicable to unissued as well as issued 
shares. Treasury shares are not a corporate “asset’’?? and cannot 
be considered as an asset in computing net assets or surplus available 
for dividends or share purchases.7* They have no more value to the 
corporation than ordinary unissued shares, which is nil. They are 
not a property, interest or claim and not a form of self-ownership. 
On a dissolution of the corporation they would, of course, produce 
nothing for creditors. The mere fact that shares have once been 
issued does not place a value on them after they have been repossessed 
by the issuing corporation, and the mere fact that they have been 
acquired for a consideration does not mean that something of in- 
trinsic value has been purchased. 

The acquisition of its own shares by a corporation may be out 
of earned surplus, unearned surplus, or stated capital, depending 
solely on the laws of the state of incorporation applicable to the class 
of shares acquired or to the purpose of the acquisition. The consider- 
ation received on a resale of treasury shares or on a reissuance of 
reacquired shares which have been restored to the status of author- 





"G.C.M. 12955, XITI-20-6800. 

"Hills, Stated Capital and Treasury Shares, The Journal of Accountancy, 
March, 1934; Borg v. International Silver Co., 11 F. (2d) 147 (C.C.A. 2nd, 1925); 
Houston Bros. Co. v. Commissioner, 21 B.T.A. 804 (1930); Morse v. U.S., 174 
Fed. 539 (C.C.A. 2nd, 1909), cert. den. 215 U. S. 605, 30 Sup. Ct. 406, 54 L. ed. 
346 (1909) (contra on collateral issue). 

___™To clarify this point several recent corporation laws contain statutory pro- 
ubitions against the carrying of treasury shares as an asset: Ill. Rev. Stat. 
(Cahill and Moore. 1935) c. 32. {2 (M); Minn. Stat. (Mason. Supp. 1936) 
log Cal. Civil Code (Deering, Supp. 1933) §342b; R. I. Laws of 1932, 
C. 1941, §3., 
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ized but unissued shares, will necessarily be credited to stated capital, 
stated capital deficit, or unearned surplus.’* It is accepted accounting 
practice not to include treasury share profits in net earnings or earned 
surplus. As a result, the taxable net income of a corporation which 
has “trafficked” in its own shares may be greater or less than its 
corporate net income—and a corporate capital transaction has be- 
come an income tax revenue transaction. 


Basis 

Corporate values can be and often are different from the tax 
basis of the same properties for gain or loss, depreciation and other 
revenue purposes. The term “basis” means that amount which a tax- 
payer is entitled to deduct as return of capital in case value is received 
for the use or disposition of property. The Revenue Act*® provides 
that “the basis of property shall be the cost of such property; ex- 
cept that—”, and the exceptions prove the statement that book 
values or market values in corporate accounting represent the taxable 
basis only by circumstance. An exception applies to property acquired 
by gift, by a transaction involving continuity of control, by involun- 
tary conversion, or as paid-in surplus, and to property acquired dur- 
ing affiliation or prior to the effective date of the Sixteenth Amend- 
ment. Let us follow a simple example. An individual owns a certain 
plant which cost him $50,000 ten years ago, but which has a present 
fair market value of $150,000. He transfers the property to a corpora- 
tion in exchange for all of its authorized shares. No gain or loss 
is recognized to the individual or to the corporation from the transac- 
tion, but the tax basis of the property in the hands of the corporation 
is $50,000, and not $150,000. Being a transfer to a controlled corpor- 
ation the basis, or “substituted basis”,7® in the corporation is the 
same as it would have been in the hands of the transferor.”7 But 
for corporate purposes the property has a value of $150,000 and an 
equivalent amount of par value shares could legally be issued therefor. 
The tax basis or substituted tax basis is from time to time subject 
to increase by reason of capital expenditures and to decrease for de- 
preciation, depletion, amortization and the like, resulting in an “ad- 
justed basis” from which revenue consequences are measured.”® 





™See treatment of this subject in Hills, Model Corporation Act (1935) 
48 Harv. L. Rev. 1334 at 1373. 

™ Revenue Act of 1936, $113 (a); Reg. 94, Art. 113 (a)-2. 

™ Revenue Act of 1936, §113 (b) (2). 

™ Revenue Act of 1936, §113 (a) (7). 
™ Revenue Act of 1936, §113 (b). 
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In this respect most corporations must maintain a dual system of ' 
accounts for at least a portion of their properties. Few, if any, 
large corporations have acquired all their properties without under- i 
going a reorganization or other transaction which brings forward 
the basis of the transferor. Consequently, gain and loss from a sale : 
or other disposition of property, depreciation, obsolescence, amortiz- ‘ 
ation’? and other income accountabilities will differ for income tax 
and for corporate purposes by reason of a substituted basis. In the 
above example depreciation for corporate purposes would be on a { 
corporate cost of $150,000, or three times the depreciation allowable 
as an income tax deduction on a tax basis of $50,000. Accordingly, 
the corporate net income is less than the taxable net income to the 
extent of the greater charge for depreciation. On the other hand, 
the corporate net income would exceed the taxable net income if the 
tax basis for depreciation were greater than the corporate book 
value, which would be the result if the basis in the hands of the 
transferor had been higher than the fair value of the property at 4 
the time of transfer. } 
Frequently, as a result of compromise or departmental ruling, a 
taxpayer corporation must adopt a tax basis which is less than the 
book value used for corporate valuation and for corporate deprecia- : 
tion or amortization. Such a reduction is not necessarily derived from 
law but more often from a difference of opinion as to values. It does, ; 
however, produce the same effect as the establishment of a “sub- 1 
stituted basis” and throws the corporate books and the corporate | 
income out of line with the tax basis and the taxable income. That 
alignment may also be broken by a variance in the rates of depreci- 
ation used by the corporation and those allowed for tax purposes, 
which variance usually results from a difference of opinion as to the i 
useful life of a property. 
A tax basis, once established, is immune from corporate in- 
fluence, and a revaluation of assets for corporate purposes does not 
alter the tax basis. Nor does a change or adjustment of the tax basis, 
or the establishment of a “substituted basis” or a different opinion 
basis, change the corporate values or the corporate basis for intra- } 
corporate accounting. The corporate management, faced with an 
income tax status which is inconsistent with its corporate status, 





"Revenue Act of 1936, $114; Reg. 94, Art. 114-1 provides that: “The basis 
upon which exhaustion, wear and tear and obsolescence are to be allowed in 
respect of any property shall be the adjusted basis provided in Section 113 (h) 

“4 os purpose of determining the gain upon the sale or other disposition of such 
‘operty”’. 
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must carry water on both shoulders and satisfy both demands. By 
circumstance either status may be more advantageous to the corpora- 
tion than the other, but the management is forced to respect its dual 
standards. The Treasury Department recently undertook to change 
the administration of depreciation allowances*® with the avowed 
purpose of collecting an estimated eighty-five million dollars annually 
in addition to the taxes normally collected, based on an average reduc- 
tion of depreciation allowances by 25%. A reducfion of the de- 
preciable basis or of the depreciation rates would be reflected in a 
greater taxable net income. 

The corporate management cannot, for corporate purposes, adopt 
the basis or the rates required for tax purposes merely because 
they have been allowed by the Treasury Department. It must depre- 
ciate at a higher or at a lower rate if in its opinion the rates allowed 
for tax purposes are not sound. Nor can a corporation adopt for fed- 
eral tax purposes the depreciation or amortization fixed by a public 
service commission under which it must operate.*? Even the laws 
of a foreign government have no standing before the Commissioner 
of Internal Revenue. In a recent case®? the Commissioner refused 
to recognize a depletion allowance granted by Canadian taxing au- 
thorities to a Canadian mining company. The Court, in upholding 
the Commissioner, said: “The sustained depletion and the earned 
surplus of the corporation must be computed according to the 
revenue laws of the United States ;” and that: “The administration 
of the Canadian Taxing Act granting allowance for depletion con- 
ferred no rights and incurred no obligations upon him [the taxpayer] 
so far as his tax liability to the United States was concerned, ai 
least none that the Commissioner here could recognize.” It is not 
hard to realize that a private corporation operating under the author- 
ity of its private board of directors is indeed a puny adversary. 

But a corporation is accountable to its shareholders and to its 
creditors as well as to its government. The laws of the state of 
incorporation, and not federal income tax laws, govern the pay- 
ment of dividends and the calculation of the funds from which divi- 
dends can legally be paid. By statute in some states, and by 4 
number of court decisions, proper allowances must be taken for de- 
preciation, depletion and obsolescence in the determination of cor- 





“"T. D. 2244, dated Feb. 28, 1934. 

Old Colony R. Co. v. Commissioner, 284 U. S. 552, 562, 52 Sup. Ct. 211, 
76 L. ed. 484 (1932); San Joaquin Light & Power Corp. v. McLaughlin, 65 F. 
(2d) 677 (C.C.A. 9th, 1933). 

* Untermyer v. Commissioner, 59 F. (2d) 1004 (C.C.A. 2nd, 1932); cert. den. 
287 U. S. 647, 53 Sup. Ct. 92 (1932). 
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porate net income or surplus legally available for the payment of 
dividends.** For corporate purposes such local laws and precedents 
are not subject to attack. They are as decisive in their own realm 
of corporate supervision as are federal tax rules in the collection 
of revenue. 

This conflict of accounting systems leads to serious and un- 
expected results, as exemplified by a recent decision involving taxable 
income resulting to a shareholder from the redemption of shares.84 
The Commissioner contended that certain dividends previously paid 
on such shares had been paid from capital (in the tax rather than 
the corporate sense) and that the basis of the redeemed shares should 
be reduced accordingly. It appeared that depreciation during the 
years in question aggregated $4,631,335 for tax purposes, $2,023,208 
for purposes of corporate accounting, and $1,757,633 according to 
expert testimony as to the “actual depreciation”. It was held that 
the question of whether certain dividends had been paid from capital 
depended upon the amount of depreciation allowable, and the court 
confirmed the finding that after deduction of $4,631,335 as deprecia- 
tion “the balance of surplus was insufficient to meet dividend require- 
ments”. Consequently, although the shareholder had previously re- 
ported as “dividends” all payments so designated by the corporation, 
he was denied, for tax purposes in a later year, the right to treat 
all of such payments as dividends but required to treat a portion as 
return of capital. 


Deferred Items 


Suppose a corporation sells its 6% ten-year bonds at a net price of 
9% of par, the difference of 10% being represented by bond dis- 
count and selling expense. The Supreme Court®® has affirmed the 
principle that a corporation, being on an accrual basis for tax pur- 
poses, can amortize its bond discount and expense over the life 





“Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1348-1350; 
People v. Stevens, 203 N. Y. 7, 23 (1911); City of Knoxville v. Knoxville Water 
Co., 212 U. S. 13, 29 Sup. Ct. 192 (1909). 

“Wells Fargo Bank & Union Trust Co., v. McLaughlin, 78 F. (2d) 934 
(C.C.A. 9th, 1935) ; cert. den. 296 U. S. 638, 56 Sup. Ct. 171 (1935). 

“ Helvering v. Union Pacific Co., 293 U. S. 282, 55 Sup. Ct. 165, 79 L. ed. 
363 (1934). In Great Western Power Co. v. Commissioner, 297 U. S. 543, 55 Sup. 
Ct. 576, 80 L. ed. 401 (1936), it was further held that when bonds previously sold 
at a discount are retired by exchange for bonds of another issue and by paying a 
premium, the unamortized discount and expense of issuance allocable to the re- 
tired bonds and the premium paid and expenses incurred in the exchange should 
be amortized over the term of the bonds delivered in the exchange. 
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of the bonds. The Regulations are mandatory.8® The Court holds 
that discount and expense “are factors in arriving at the actual 
amount of interest paid for the use of capital procured by a bond 
issue” and that “the difference between the capital realized by the 
issue and par value, which is to be paid at maturity, must be added 
to the aggregate coupon payments in order to arrive at the total 
interest paid”. Thus the corporation has an annual interest charge 
of 6% plus an annual charge for amortization of discount and ex- 
pense equivalent to 1%, making a total of 7% a year. In accounting 
and income tax practice only the 6% represented by coupons is con- 
sidered to be interest. The amount of discount and expense is capital- 
ized and carried as a suspense item or deferred charge under the 
general caption of “assets”. By some legerdemain the cost of money 
becomes an accounting asset, and an obligation to pay in the future 
becomes something of present accounting value. Being an “asset” it 
plays a part in the computation of surplus, which is the excess of net 
assets over the legal or stated capital.*7 Thus surplus apparently avail- 
able for distribution to shareholders includes amounts subsequently 
payable to bondholders. 

Is it not proper and even necessary for corporate purposes to elim- 
inate debt discount and expense as an asset and reduce surplus ac- 
cordingly by charging items as an expense of the year in which in- 
curred 7&8 The answer is one of expediency, or one of time, as the 


* Reg. 94, Art. 22 (a)-18 provides for proration or amortization of premium 
and discount. Expense in connection with the issuance of securities is treated the 
same as discount: Great Western Power Co. v. Commissioner, 297 U. S. 543, 56 
Sup. Ct. 576, 80 L. ed. 401 (1936). Bond discount and expense are treated in 
the provision for “dividends paid credit” under the Revenue Act of 1936 as 
income rather than capital items. If a dividend is paid in obligations of the 
corporation, there is allowed as a credit for the year of distribution an amount 
equivalent to the lesser of the face value or the fair market value of the obliga- 
tions at the time of distribution. In the year of redemption the corporation is 
entitled to a further dividends paid credit equivalent to the excess of the redemp- 
tion price over the fair market value at the time of distribution “diminished 
by any amounts which were allowed as deductions for amortized bond discount 
or bond issue commissions or expenses allocable to the obligations redeemed in 
computing the net income of the corporation for any taxable year”. T. D. 4674, 
Part IV, Released August 8, 1936. 

" Edwards v. Douglas, 269 U. S. 204, 46 Sup. Ct. 85, 70 L. ed. 235 (1925); 
“The word ‘surplus’ is a term commonly employed in corporate finance and 
accounting to designate an account on corporate books. . The surplus account 
represents the net assets of a corporation in excess of all liabilities including its 
capital stock.” 

* Accountants will answer that a full charge against surplus contradicts the 
very nature of discount and expense in that discount and expense are deferred 
charges which should be amortized over the life of the bonds. That is argument 
by definition. They will also answer that interest payable in the future is @ 
charge against surplus only when due and that the same rule should apply to dis- 
count and expense. That would require a reduction of the principal amount 
































































FEDERAL TAXATION VS. CORPORATION LAW 305 


1937] 
practice of carrying such items as an asset is incidental to the desire to 
amortize.8® But by what authority can a corporation defer its lia- 
bilities or expense and reflect in surplus an “asset” which is not a pres- 
ent asset, an “asset” which may have “no market value or tangible 
existence”,®® or an “asset” which is merely a functional amount in the 
scheme of double-entry bookkeeping ? 

Deferred charges as an asset must be tested in the light of statu- 
tory limitations imposed on the payment of dividends. Can dividends 
be declared and paid from a surplus computed on the basis of net 
assets in excess of stated capital if deferred charges are included as 
an asset, or from that part of surplus which represents deferred 
charges? There appear to be no cases directly in point, but the | 
New York Court of Appeals has discussed prepaid expenses in 
language likewise pertinent to a study of deferred charges.®1 An 
action was brought to rescind a purchase of stock on the ground that 
two dividends paid in 1925 had been paid out of capital, and not out 
of surplus as represented. It appears that the corporation showed a 
deficit on its books at the beginning of the year but that the deficit had 
been transformed into a surplus by the corporation crediting itself 
with an item of “engineering and developing expenses charged off in 
1924, deferred to future operations”, which represented 80% of cer- 
tain expenses incurred during 1924 and capitalized by resolution of 
the board of directors as “deferred engineering and sales develop- 
ment”. The corporation had also credited itself with certain “sundry 





of indebtedness by the amount of discount and expense, as those items cannot be i 
both principal and interest. Using an analogy, accountants may also answer that i 
if the corporation had received par for its bonds and immediately thereafter had \ 
paid as interest an amount equivalent to the discount and selling expense, such i 
payment would constitute a prepaid expense or deferred asset subject to amortiza- } 
tion. The fact remains, however, that the corporation has incurred a liability of 
par in exchange for a present consideration of 90% of par. Its net assets have ‘ 
been reduced by that 10%, its legal or stated capital has not been changed thereby, 
and its surplus has suffered a diminution. It is not sufficient to answer that the i 
balance sheet is that of a going concern which lives through the years and projects 
its income and expense accordingly. Surplus is the traditional margin for the 
protection of creditors, the measure of net assets in excess of stated capital 
which is legally available for distribution to shareholders. The very existence and 
nature of statutory dividend restrictions destroys that answer. 

“Old Mission v. Helvering, 293 U. S. 289, 55 Sup. Ct. 158, 79 L. ed. 367 
(1934): “Amortized bond discount is deductible from the taxpayer’s gross in- 
come only by way of anticipation of payment of the bonds at maturity. It is 
then that the taxpayer pays the difference between the amount realized upon the 
sale of the bonds and their par value, which is the subject of the amortization.” 

” Accounting Terminology, published by American Institute of Accountants, 
1931, defines “deferred charges” as: “These represent costs or expenses which are 
not charged against the income for the period in which they were incurred but 
ate set up as assets which are to be amortized, although they may have no mar- 
ket value or tangible existence.” 
™Haebler v. Crawford, 258 N. Y. 130, 179 N.E. 319 (1930). 
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adjustments” and a purchase of treasury shares. In holding that the 
dividends had been paid out of capital, the court said: 


“Tn the absence of some explanation by defendant that real increase 
of corporate property resulted from these various expenditures or 
some evidence even that such a system of bookkeeping accords with 
sound accounting practice, courts are not warranted in concluding 
that the mere incurring of these items of expense tended to swell 
the corporate assets. No witness attempted to justify acts which on 
their face appear to invert the normal trend of thought whereby 
outgo is believed to be the contrary of income and spending the 
opposite of thrift. No doubt, prudent outlay may often enlarge in- 
come and not infrequently it creates valuable and enduring assets, 
However, on this record there is no evidence of wise or even for- 
tunate spending or the acquisition of additional value, either per- 
manent or temporary.” 


The conclusion is obvious that a financial statement contains a 
material misstatement of fact if it purports to show as “surplus” an 
amount which is not a surplus in fact. The term “surplus” is gen- 
erally understood and legally defined as descriptive of that amount 
which is free of any undisclosed restrictions or qualifications and can 
be distributed as dividends. A corporation, for its own corporate 
purposes unrelated to federal tax policies, must give careful consid- 
eration to the propriety of adopting accounting practices which ap- 
pear to violate the tenets of corporation law. 

Although debt discount and expense can be amortized whether 
incurred before or after the effective date of the Sixteenth Amend- 
ment,®? only debt premium received by a corporation subsequent 
to that date need be amortized as income.®* The Supreme Court 
has considered a case®* in which bonds were issued at a premium 
prior to 1913 by a corporation which kept its books on a cash basis. 
Following the adoption of the Sixteenth Amendment the Interstate 
Commerce Commission ordered that the premiums be amortized. 
“The company complied under protest, extinguished by appropriate 
entries the ratable proportion of the premiums for the years prior to 
1914, and thereafter reported to the Commission as income a yearly 
ratable proportion of the remainder of the premium, but entered 
the same on its books in the profit and loss account (a surplus ac- 





" Helvering v. Union Pacific Co., 293 U. S. 282, 55 Sup. Ct. 165, 79 L. ed. 
363 (1934); Commissioner v. Great Western Power Co., 79 F. (2d) 94 (C.CA. 
2nd, 1935). 

* Reg. 94, Art. 22 (a)-18. 

“Old Colony R. Co. v. Commissioner, 284 U. S. 552, 52 Sup. Ct. 211, 76 


L. ed. 484 (1931). 
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count) and not as income.” This satisfied the Interstate Commerce 
Commission, but not the Commissioner of Internal Revenue as the 
corporation did not include amortization of premiums in its gross 
income or deduct such amortizations from the interest paid on its 
bonds. The Commissioner added the amortized amount to income 
and found a deficiency in tax. The Court was confronted with a 
three-way conflict involving corporate income, taxable income, and an 
accounting theory of “effective rate” of interest which it described 
as “some esoteric concept derived from subtle and theoretic analysis”. 
Its decision is an admirable example of the confusion which has 
been wrought by revenue legislation. First, premiums were generally 
held to be taxable gain for the year in which received. Second, they 
were not gain in this case as they had “become capital prior to the 
adoption of the Amendment and could not be reached by a subse- 
quent income tax act”. Third, premiums received subsequent to 1913 
must be amortized for tax purposes, although the amortization re- 
quirement “cannot operate to contradict the definition of a premium 
as gain or income”. And fourth, “the premium received by the cor- 
poration is acquired capital rather than income”. 


Again there is a conflict between corporation law and federal 
income tax rules. Debt premium, which for corporate purposes is 
described by the Supreme Court as “acquired capital rather than 
income”, is nevertheless income to the corporation for tax purposes, 
to be amortized or not depending on whether it was acquired before 
or after March 1, 1913. The New York Court of Appeals has held, 
to the contrary, that premium on capital stock becomes surplus avail- 
able for immediate distribution as a dividend.®5 

During the development of corporation law little thought has | 
been given to accounting principles. For dividend purposes the cor- 
poration is substantially on a “cash basis” for items of income and on 
an “accrual basis” for items of deduction. Accrued but uncollected 
interest or rents cannot be considered in computing earnings or sur- 
plus available for dividends, but all deductions must be taken for 
accrued taxes, depreciation and the like from gross earnings in the 
computing of net income for such purpose. As the evolution of 
corporation law proceeds, it is quite possible that dividend standards 
will be modified to recognize the accounting attributes of a going 
concern. 





"Equitable L. A. Society v. U.P.R.R. Co., 212 N. Y. 360, 106 N.E. 92 (1914). 
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CONCLUSION 


The foregoing discussions are merely exemplary of the radical 
conflicts between corporation law and federal tax legislation. There 
are, of course, many others. At first glance it is quite apparent that 
such conflicts will always exist and that their importance depends 
largely on whose ox is being gored. Conclusions must be segregated 
among the three interested parties—the Government, the corporation 
and the shareholder. 


The Government 

In all revenue legislation the Government holds an advantage 
over the taxpayer, whether corporate or individual. By force of 
law certain transactions result in gain or loss; others are tax-free; 
and still others are taxable to one and tax-free to another. Defini- 
tions, rules of accounting and administrative practices established for 
the collection of revenue are decisive for that purpose. The Govern- 
ment has disregarded the corporate entity, it has taxed as income to 
the shareholders a distribution of that which is not income to the 
corporation, and it has defined as taxable income of the corpor- 
ation proceeds which are not income for corporate purposes. Such 
rules and regulations as best suit the collection of revenue have been 
established without regard for the niceties of corporation law. 

It must be recognized that the indiscriminate application of uni- 
form accounting practices is necessary in revenue legislation. The 
realization of income cannot depend upon intra-corporate or inter- 
corporate activities except to the extent that such activities fall within 
fixed accounting principles. To standardize the realization of in- 
come and equalize tax accountabilities among various forms of busi- 
ness organization, it is essential that revenue legislation disregard 
certain transactions which would normally have tax consequences. 
Thus, it is understandable that the basis of property in the hands of 
an individual does not change on a transfer of such property to a 
corporation controlled by that individual. For tax purposes the basis 
of the property is the same as that of the transferor, although its 
basis for corporate purposes is the market or actual value at the 
time of transfer. 


The Corporation 

The corporate taxpayer under federal revenue legislation has 
three distinct and separate duties by virtue of its being (a) a tax 
payer, (b) a creature of the state of its incorporation, and (c) a dis- 
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tributor of income or assets to its shareholders. It stands in the 
delicate position of being accountable to its shareholders while 
serving two governmental masters. 

As a taxpayer, the corporation must maintain accounts suitable 
for tax purposes, file returns, and pay a tax based on those transac- 
tions which result in gain or loss for tax purposes. That gain or loss 
may not be accountable as such for corporate purposes or may be 
accountable to a greater or lesser degree. For example, depreciation 
allowed as a deduction from gross income for tax purposes may be 
based upon the cost of the depreciable property to a former owner, 
which cost has no standing on the books maintained by the corpora- 
tion for corporate purposes. 

As a corporation, it is subject to the laws under which it was 
incorporated. Those laws define stated capital and place limitations 
on the payment of dividends and the distribution of assets to share- 
holders. But a corporation may, under certain conditions, be re- 
quired to pay a heavy surtax on its undistributed taxable income at 
atime when it is prohibited by corporation law from paying dividends 
or from making a distribution to its shareholders. Corporation law 
also requires that each corporation make provision for adequate de- 
preciation, depletion and other amortizations in the computation of 
surplus available for the payment of dividends. The basis for cor- 
porate amortization is the corporate book value and not the tax 
basis, which may be a greater or a lesser amount. 

As a vehicle through which property is distributed to shareholders, 
a corporation occupies a unique position. That which it distributes 
may be income to the shareholder or may be a return of the share- 
holder’s capital. The status of each payment depends, not on cor- 
porate accounting, but on its position for corporate tax purposes. 
Thus, a redemption of preferred shares may be considered a distri- 
bution of earnings taxable to the shareholder as a dividend. 


The Shareholder 


A shareholder who receives cash or securities from a corpora- 
tion, as distinguished from one who receives the proceeds of transac- 
tions in corporate securities, must depend upon the corporation for 
a large part of the information necessary to determine whether 
such cash or securities constitute taxable income to the shareholder. 
A “dividend” check may be income to the shareholder taxable as a 
dividend received, or it may be a return of capital applicable against 
the shareholder’s basis, or it may be part income and part return of 
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capital. A check received on redemption of shares may be considered 
a dividend for tax purposes. Shares issued as a share dividend may 
be taxable income or a non-taxable distribution of shares, depending 
upon the capitalization of the corporation or upon the existence of a 
simultaneous offer to take cash instead of shares. Thus, the taxabil- 
ity of corporate distributions to shareholders depends to a large ex- 
tent upon facts within the corporation itself which are not ordinarily 
available to shareholders. 

Those facts within the corporation which are necessary to de- 
termine tax liability are not the same facts which the corporation 
ordinarily reports to its shareholders in an annual or interim state- 
ment. Statements to shareholders are prepared in accordance with 
corporate accounting, and do not disclose the other system of account- 
ing which the corporation must maintain for federal income tax 
purposes. Suppose a corporation capitalizes its earned surplus by 
the payment of a share dividend. For tax purposes that surplus re- 
mains intact, and is taxable as a dividend if distributed to sharehold- 
ers, including those shareholders who received the share dividend. 
Yet, for corporate purposes, all statements issued to shareholders 
subsequent to the share dividend will show an increased capitalization 
in lieu of the earned surplus. Those who become shareholders after 
the capitalization of surplus cannot ascertain from current statements 
that a part of the corporate capital is actually earned surplus for tax 
purposes. Furthermore, if a shareholder wishes to appraise the value 
of his shares, he can find nothing in the corporate statements, except 
a reserve for accrued taxes, to show the corporation’s tax account- 
abilities. The reported net income is the corporate net income, which 
is not the income subject to tax. The tax basis for depreciation and 
amortization, or for gain or loss on a sale, is not disclosed. Proper- 
ties may be carried at “cost less depreciation”, but that is only the 
corporate cost less the corporate depreciation. 

As the annual charge for federal income taxes has now become 
such a large item in the financial operations and appraisement of the 
average corporation, it seems quite necessary that shareholders be 
informed of the taxable status of its principal corporate assets and be 
advised periodically of its income tax liability. The problems of the 
shareholder would be simplified if all shareholders were kept in 
possession of pertinent facts. The corporation is better able to under- 
stand its own position, and its taxable status is less dependent upon 
the acts or status of its shareholders. In a closely held corporation 
there is usually an understanding by each of the position of the 
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other, but in the case of larger corporations having widely distributed 
shares, the corporations are less dependent upon their shareholders 
and the shareholders relatively more dependent upon their corpor- 
ation. 

It seems desirable that corporations should undertake to transmit 
to their shareholders timely and pertinent information respecting 
their financial dealings with the corporation. The payment of cash 
or stock dividends, the purchase or redemption of shares ,the split-up 
or consolidation of shares, and the issuance of options or of sub- 
scription or purchase rights may result in unexpected taxable gains to 
the shareholders. Also, corporate changes incident to a recapitaliza- 
tion, consolidation, merger or sale of assets may bring about unusual 
tax consequences to both the corporation and its shareholders. Fat- 
tual information alone is of little value unless interpreted for tax 
purposes, and it is understandable that the corporate management 
would hesitate to advise its shareholders on tax matters under the 
present system of tax administration. But some method should be 
found whereby the corporation can give its shareholders reliable in- 
formation on the taxability to them of any cash or securities which 
they receive from the corporation, insofar as such information is in 
the possession of the corporation. 

The sanctity of law would not be violated by making provision 
for the granting to taxpayers of a final determination which would 
be binding on the Government and on the taxpayer insofar as a 
particular distribution, redemption or other corporation to share- 
holder transaction is concerned. And if such determination could be 
reached prior to the act or prior to the date upon which tax returns 
must be filed, its usefulness would be assured. It would not be 
necessary to provide machinery for predetermination in all cases, 
but provision could be made for application to the Commissioner of 
Internal Revenue for a prompt ruling upon presentation of the facts 
and a showing of merit in the application. In fairness to the share- 
holder taxpayer, this recommendation is not unreasonable. It would 
at least tend to alleviate the present dread of so many shareholders 
that the tax authorities may, at some distant date, find a cause for 
assessing additional taxes based on past transactions of the cor- 
poration which were unknown to them. The purpose of prede- 
termination is not to assist those who are capable of self deter- 
mination, but to aid those who must report their incomes without 
@ knowledge of the facts upon which their tax liability will be 
based. Shareholders who file their returns on the agreed basis 
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would be precluded from changing their position and the Goy- 
ernment would also be forever bound, but shareholders who dissent 
from the agreement and file their returns on a different basis would 
have the privilege of review insofar as their own tax liability is con- 
cerned. The practicability of this suggestion would be questionable in 
the absence of a common and genuine desire on the part of both 
taxpayers and tax collectors to speed the determination and ack- 
nowledgment of tax liability. The average taxpayer has that desire, 
and for the common good it appears worthy of trial. 

It also seems desirable that the financial statements issued by 
a corporation to its shareholders should contain, insofar as ascertain- 
able, direct information on the tax basis of principal assets, which are 
subject to sale in the ordinary course of business and a reconciliation 
of the corporation income with the taxable income. Accompanying 
each distribution of cash, securities or other property rights, the 
corporation should report to the recipients all facts in its possession 
which have a bearing on the tax consequences of that distribution. 
Income taxes are of such great importance in the financial life of 
corporations and shareholders that corporation law should recognize 
a duty on the part of all corporations to disclose to their shareholders 
all information useful in the prompt determination of tax liabilities, 
























SOME RECENT PROPOSALS FOR CONSTITUTIONAL 
AMENDMENT 


JANE Perry CLARK 


The overwhelmingly important issue of the times is whether 
power exists in government to meet and cope with the growth and 
the concentration of economic power. Since the Suprenie Court 
weeded out the roots of federal authority in regard to the Railroad 
Retirement Act, the N.I.R.A., the A.A.A., and the Guffey Coal Act,! 
it has become clearly apparent that the federal government has no 
power to control certain social and economic difficulties. Until the 
effect of the New York minimum wage decision was changed and it 
was decided that states do have power to enact minimum wage legis- 
lation,” states were also effectively prevented from certain types of 
social and economic regulation. As a result, those who realize the 
necessity for such control have come to believe that the Constitution 
must be re-interpreted by a liberal court in accordance with present- 
day needs, or must be amended to make it more clearly responsive 
to those needs. Those who advocate the reinterpretation theory main- 
tain that a narrow view is a perversion of the intention of the fathers, 
who were in favor of a broad national power to act for the general 
welfare of the people. All that is necessary, in this view, is to return 
to the concept of the fathers.* Those who disagree with this insist 
that even if the courts, by one means or another, are persuaded to use 
judicial self-restraint in interpretation of the Constitution, neverthe- 
less, courts are always subject to the winds of political change and 
new uncertainties may always be substituted for present ones. The 
advocates of constitutional amendment furthermore see the necessity 
for clearer definition of the functions and responsibilities of govern- 
ment than is provided by the present constitutional phraseology. 





*Railroad Retirement Board v. Alton Ry. Co., 295 U. S. 330, 55 Sup. Ct. 8 
(1935); A.L.A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 
Sup. Ct. 837 (1935); United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312 
(1936) ; Carter v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855 (1936). 

*Morehead, Warden v. Tipaldo, 298 U. S. 587, 56 Sup. Ct. 918 (1936); West 
Coast Hotel Co. v. Parrish, 57 Sup. Ct. 578 (1937) (in substance overruling the 
holding of unconstitutionality in the Tipaldo case). 

*Cf., for example, Corwin, The Commerce Power versus States Rights (1936) 
passim; Brant, Storm Over the Constitution (1936) passim; Wallace, Whose Con- 
stitution (1936) passim; Beard, The Kind of a Constitution Its Makers In- 
tended, Roosevelt Record, April 25, 1936, p. 3. et. seg.; Acheson, Address before 
Maryland State Bar Association, Atlantic City, N. J. July 4, 1936; Corwin, 
President and Court, a Crucial Issue, N. Y. Times Magazine, Feb. 14, 1937. 
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Of late this latter group has grown by leaps and bounds. Indeed, 
discussions of the possibility of amendment have become common 
in the hustings and the market-place.* Yet to agree on the necessity 
for amendment is not to travel far along the road, which is long and 
full of pitfalls. There may be agreement on the necessity for amend- 
ment and no agreement on the form that amendment shall take. One 
is reminded of the saying of Benjamin Franklin that “Every Body 
cries, a Union is absolutely necessary; but when they come to the 
manner and Form of the Union, their weak noddles are perfectly 
distracted.”5 The noddles of the wise as well as of the weak have 
been sorely puzzled by the manner and form to be taken by a pro- 
posed amendment. Some of those who agree on the necessity for 
amendment have thrown up their hands when it comes to attacking 
the problems of formulation. Thus after the Supreme Court had 
dealt the death-blow to the N.I.R.A., Professor Raymond Moley 
advocated the idea of amendment but wisely refrained from re- 
sponding to the challenge of Mr. Walter Lippman to word a pro- 
posal for such amendment.* Over a year later, when further judicial 
slaughters had occurred, the National Federation of Settlements, 
meeting on December 6, 1936, voted to back “a constitutional amend- 
ment to make assurance doubly sure that the bottom has not dropped 
out of our American scheme of government, in dealing with social 
and economic needs”.? The National Consumers’ League, meeting the 
fourteenth of the same month, voted to back “an appropriate consti- 
tutional amendment to permit without question effective federal 
and state social and labor legislation;” but at that time it moved 
only so far along the path as to recommend the appointment of a 
committee of constitutional law experts to draft a proposed amend- 
ment and to cooperate with other groups interested in similar pro- 
posals. The National Committee for Clarifying the Constitution by 





“In Who Wants a Constitutional Amendment, New Republic, July 15, 1936, 
E. M. Crowell states that as a result of the decision in the Tipaldo case, of 124 
editorials of varying shades of political and economic opinion, the line-up was 
as follows: 57 urged submission of an amendment, while 22 discussed in 
terms the possibility of submission; 4 opposed submission but expressed fear 
that the decision would precipitate such action; 20 discussed the probability of 
the submission of an amendment becoming a campaign issue in the 1936 campaign, 
while 4 warned against haste in submission. 

°3 Franklin, Writings (A. H. Smyth, ed.) 242. 

*Moley, Beyond the NRA, Today, June 8, 1935; Lippman, A Way to Com- 
mit Suicide, Ibid., July 27, 1935; Moley, A Reply to Mr. Lippman, Ibid., August 3, 
1935; Lipman, A Reply, Ibid., Aug. 31, 1935; Moley, The Constitution as on 
Issue, Ibid., Sept. 7, 1935. 
Resolution passed by the board of directors of the National Federation of 
Settlements, December 6, 1936. Survey Graphic, January 1937, p. 5. 
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Amendment, soon after its formation, held a conference at Detroit 
on February first, 1937, but made no specific proposal at that time. 

So great were the difficulties and political implications of the 
possibilities for amendment to the Constitution that the platforms 
of both major political parties in 1936 feared political suicide 
if they espoused any particular plan. They only warily skirted the 
margins of the discussion without seriously wetting their feet. The 
Republicans in their platform stated that they “would resist all 
attempts to impair the authority of the Supreme Court” while the 
Democrats promised “such clarifying amendments as will assure 
the power of the states and of Congress within their respective 
spheres to enact such laws as they find necessary”.® 

It is probable that the political difficulties were so great in the 
way of formulation of an amendment, and the procedural troubles 
so enormous in the way of its passage and ratification that President 
Roosevelt abandoned the idea of “clarifying amendments,” for the 
present at least. Instead, on February 5, 1937, he suggested what he 
deemed to be a way around the difficulty by reform of the federal 
judicial system through an act of Congress. The Constitution pro- 
vides only that there shall be one Supreme Court and such inferior 
courts as Congress may from time to time establish; and that the 
Supreme Court shall have original jurisdiction in all cases affecting 
ambassadors, other public ministers and consuls, and those in which 
a state shall be a party. Within those limits, Congress may proceed 
as it wishes to organize the federal judicial system, and to decide 
on its jurisdiction. The President therefore decided to utilize the 
power of Congress to create a different court arrangement by sug- 
gesting that when any judge of a court of the United States, ap- 
pointed to hold his office during good behavior, has reached the age 
of seventy and has held a commission as judge at least ten years, 
he may retire or resign. If, however, he does not do either within 
six months after reaching seventy, the President, “for each judge who 
has not so resigned or retired, shall nominate, and by and with the 
advice and consent of the Senate, shall appoint, one additional judge 





*Text of Republican Platform, New York Times, June 12, 1936; Text of 
Democratic Platform, Ibid., June 26, 1936; Borah Opposes Amendment on 
Women’s Pay, N. Y. Herald Tribune, June 8, 1936, 3:7; Thompson, The Pro- 
posed Constitutional Amendment, Ibid., June 9, 1936, 23:8; Ibid., 14:1; Krock, 
Democrats Now Face Issue of Constitutional Change, N. Y. Times, June 2, 1936, 
14:6. For socialist attitude, cf., Court Curb Urged by Socialist Chief, N. Y. 
Times, May 9, 1936, 11, L. 

* Art. ITI, §§1 and 2. 
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to the court to which the former is commissioned”.’° The number 
of judges of any federal court may be permanently increased by the 
number so appointed, but the number of judges of the Supreme 
Court is not to be made more than a total of fifteen by such increase. 

A storm of objection rose against the President’s suggestion so 
that the controversy over judicial power soon supplanted even 
murders as front-page news. The opposition was divided among 
those who do not believe in change in the present organization of the 
Supreme Court and those who believe that while change is necessary, 
the slower process of constitutional amendment is clearer and more 
definite. Even some of those who agree with the President’s sug- 
gestion realize that changes of judicial structure by one Congress 
are always subject to further change by later Congresses. Further- 
more, even if future Congresses leave the substance of a plan the 
same as now proposed, there is, in the opinion of these people, no 
assurance that future Presidents will appoint “liberal” judges, or 
that a judge once “liberal” will always be so in all cases. Last of all, 
whatever judges are appointed now or in the future, they will work 
in the dark unless the constitutional situation is clarified by con- 
stitutional amendment. If the courts are enlarged, there is even 
greater need for the judges to have clear constitutional provisions 
with which to work, for difficulty of discussion is increased by in- 
crease in the size of a court. 

It is not surprising that the National Committee for Clarifying 
the Constitution by Amendment, at its meeting in Washington on 
February 22, while voting unanimously to support the President's 
proposals, nevertheless decided to pursue the question of amendment 
further. Then whatever courts exist, and whatever judges are added 
or appointed, the right will be clear for the federal and the state gov- 
ernments to enact labor and social legislation in accordance with 
the needs of the complicated industrial and economic system today. 
Indeed, it has even been suggested about this time that “a movement 
for constitutional amendment must be launched now, so that when 
the rejuvenated court again grows ossified, we shall not have to fight 
the same battle all over again”. 

This is not the first time of recent days that proposals have 
been made to change the jurisdiction or organization of the courts, 
and the number of judges in particular. There was a proposal in 1936 





* Text of Judiciary Bill, N. ¥. Herald Tribune, Feb. 6, 1937, 6:3-7. No addi- 
tional judge is to be appointed if the judge who is of retirement age dies, resigns 
or retires prior to the nomination of an additional judge. 
™ Purging the Supreme Court, The Nation, Feb. 13, 1937, p. 174. 
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to increase the number of Supreme Court judges from 9 to 15,}? 
while another would have increased the number to 11, any 8 of whom 
would constitute a quorum.?% 

Proposals have been launched to “curb the courts” by either 
constitutional amendment or legislative action, the advantage of the 
former in the eyes of its proponents being that it is mere permanent 
and less susceptible to change. In hope of preventing the wasteful 
procedure of enacting laws and establishing machinery for admin- 
istration and enforcement and getting that machinery under way, 
only to have the whole structure topple because of judicial interpreta- 
tion, two suggestions were made in the 74th Congress and reiterated 
in the 75th Congress for securing opinions on constitutionality in 
advance. Either house of Congress or the President was to be 
authorized to secure an opinion of the Supreme Court in writing 
upon the constitutionality of any Congressional act.1* A further pro- 
posal, made in realization of the amount and pressure of the work 
of the bench, provided that such a request should be given preference 
so that the Court should render an opinion as soon as “may be con- 
sonant with the due and orderly function of the Supreme Court”.® 
The practical task of giving opinions in advance and in vacuo rather 
than in specific cases would be difficult and enormous. Nor would 
advisory opinions necessarily prevent subsequent judicial pronounce- 
ments in regard to constitutionality. 

A group of suggestions would pare and prune the jurisdiction 
of the federal courts in general. One such change would expedite 
matters by allowing appeal directly to the Supreme Court from any 
order of a federal court prohibiting any federal employee from carry- 
ing out the provisions of any federal law.1® Another proposal would 
provide exemption of all questions concerning the constitutionality of 
acts of Congress from the original jurisdiction of lower federal 
courts and even of state courts.17 This suggestion, made by Senator 





"H.R. 10102, 74th Cong., 2d. Sess. (1936). 

*H. R. 10362, 74th Cong., 2d. Sess. (1936). 

“H. J. Res. 317, and H. J. Res. 344, 74th Cong., 1st Sess. (1935). H. J. Res. 
132, 75th Cong. 1st Sess. (1937), H. R. 8309, 74th Cong., 1st Sess. (1935), pro- 
posed that the Supreme Court give an opinion on constitutionality at the request 
of the Attorney General. 

*H. J. Res. 374, 74th Cong., Ist Sess. (1935). 

*H. R. 3593, 75th Cong., Ist Sess. (1937). 

*S. J. Res. 149, 74th Cong., 1st Sess. (1935); “Legislation by the Judiciary,” 
speech of Hon. G. W. Norris, in the Senate, Feb. 12, 1936; H. J. Res. 277, and 
H. J. Res. 287, 74th Cong., Ist Sess. (1935). This required, however, the concur- 
rence of 7 justices. H. R. 8054, 74th Cong., Ist Sess. (1935) and H. R. 10839, 
74th Cong., 2nd Sess. (1936) were proposals for legislation, not constitutional 
amendment, giving the Supreme Court exclusive jurisdiction to invalidate an act 
of Congress; H. R. 9478, 74th Cong., 2d Sess. (1936) prohibited the courts from 
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Norris, would in theory give the Supreme Court original and exclu- 
sive jurisdiction in constitutional matters. The proposal has the advan- 
tage of preventing the anomalous situation in which laws which never 
reach the Supreme Court for adjudication are considered constitu- 
tional in one district and unconstitutional in another, for all decisions 
in regard to constitutionality would be in the hands of the Supreme 
Court. The objections are obvious, that the burden of the Supreme 
Court would be greatly increased and that it would in practice be 
impossible to prevent the lower courts from deciding matters of 
constitutionality, if those lower courts are to have any jurisdiction 
whatsoever. The beginning of the 75th Congress saw several sugges- 
tions for acts, rather than for constitutional amendments, providing 
for rigid restriction of the powers of those courts in regard to con- 
stitutional matters. One of these forbade any inferior federal court 
to consider any plea which attacks the constitutionality of an act 
of Congress and furthermore provided that in no case on appeal 
should even the Supreme Court pass on or consider any plea which 
raised the question of the constitutionality of an act of Congress.'* 
Other suggestions would allow the Supreme Court to pass on the 
constitutionality of an act of Congress, and would allow inferior 
federal courts to issue restraining orders or injunctions against the 
enforcement of any act of Congress only after the Supreme Court 
had previously decided the act in question to be unconstitutional, “as 
applied in substantially equivalent circumstances”.!® 

Then there is a group of suggestions which would, to a certain 
extent at least, further shackle the hands of the Supreme Court itself. 
Senator Norris would allow the Court power to render a decision of 
unconstitutionality only if more than two-thirds of the members 
of the Court agree, and only if the action requesting a judgment re- 
garding constitutionality is begun within six months after the passage 





passing on the constitutionality of acts of Congress; H. R. 10315, and H. R. 
10128, 74th Cong., 2d Sess. (1936) prohibited the courts from passing on the 
constitutionality of acts respecting the general welfare, etc.; H. R. 10663, H. R. 
10664, H. R. 10764, H. R. 10765, H. R. 10804, H. R. 10805 forbade federal judges 
to invalidate the Railroad Retirement Act of 1935, the excise tax on carriers, the 
act establishing the T.V.A., the Guffey Coal Act, the Securities Exchange Act, 
the Public Utility Act. 

*H. R. 2284, 75th Cong., Ist Sess. (1937). 

*H. R. 2295, 75th Cong., ist Sess. (1937) §1. S. 1174 of the same session 
was a similar proposal, offered as an amendment to §264 of the Judicial Code. 
In H. R. 2295 the Attorney General was authorized (Sec. 6) in his discretion 
to direct that an Act of Congress shall not be enforced until the Supreme Court 
had determined its constitutionality. “As applied in substantially equivalent cir- 
cumstances” means under such facts and circumstances as make the decision of 
the Supreme Court plainly applicable to the case under consideration by the 
court (Sec. 7 (b)). 
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of the law. This last section was designed to prevent administrative 
waste and expense and to determine with certainty whether a law was 
in force or not from its early stages. 

The requirement of concurrence of two-thirds of the members of 
the Court arises, of course, from the objections made to the narrow 
margin of the 5-4 deciscion. Organized labor in particular has spon- 
sored this type of requirement”® because of its dread of the narrow 
margin by which labor cases have been decided in some instances. 
The proposal may take several forms. For instance, another pro- 
posal of the 74th Congress required the concurrence of three-fourths 
of the membership of the Court to declare a law unconstitutional,” 
while an early proposal of the first session of the 75th Congress re- 
iterated an old idea by requiring the concurrence of “seven or more”.”” 
Most suggestions of this sort emphasize the fact that as Congress 
has the power to alter the judicial structure and jurisdiction so it 
has the power to require any kind of majority within the Court 
which it wishes. So for the most part the suggestions are in the 
form of proposed legislation rather than constitutional amendment.” 
While such proposals, if adopted, would doubtless reduce the number 
of laws held unconstitutional, they would not in any specific case give 
assurance that a particular law would be upheld. Futhermore, they 
might result in a kind of informal bargaining among members of 
the court. 

A more drastic restriction of the courts is found in the idea 
of removing from them the power to pass on the constitutionality of 
legislation. So it has been proposed that the federal courts may 
not exercise the power of judicial review,24 while the even greater 
limitation has been suggested that “no court of the United States, 
or of any State” shall declare any Congressional law unconstitutional 
or void. Furthermore, this proposal would have all laws of the 
United States remain in force until repealed by Congress or vetoed 





*Cf. for example, Labor to Urge Plank Curbing Supreme Court, N. Y. 
Herald Tribune, June 9, 1936. The A. F. of L. in its Tampa Convention in 
November, 1936 referred various proposals to its Executive Council for study, 
Report of Proceedings, American Federation of Labor, Ninth Day, November 27, 
1936. p. 696. 

™H. J. Res. 277, 74th Cong., 1st Sess. (1935). 

*S. 1098, 75th Cong., 1st Sess. (1937). 

*H. R. 7997, H. R. 8100, H. R. 8123, 74th Cong., 1st Sess. (1935) and 
S. 3739 and S. 3912, 74th Cong., 2d Sess. (1936) required the concurrence of 7 
to invalidate Congressional acts; H. R. 8168, 74th Cong., Ist Sess. (1935) re- 
quired the unanimous vote of the Supreme Court to invalidate an act of Con- 
Bress ; H. R. 10196, 74th Cong., 2d Sess. (1936) required that in the exercise of 
its appelate jurisdiction. nv Congressional act may be held unconstitutional by the 
Supreme Court without the concurrence of 7 or more justices. 

“H. J. Res. 296, 74th Cong., 2d Sess. (1936). 
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or repudiated by the action of the legislatures of three-fourths of 
the states. The second section of the same proposal, designed even 
more firmly to establish Congressional liberty of action, repealed 
the Tenth Amendment. Perhaps, in an era of the reemergence of the 
idea of states’ rights, the practical difficulties in the way of the 
enactment of such a suggestion led to a modification of the idea 
in a similar proposal made the following year. This new suggestion 
was indeed succinct: “No court shall have the power to set aside as 
unconstitutional any law passed by the Congress of the United 
States.”25 This idea would sound the knell of all judicial review 
and raises the very serious question of whether it is wise to give 
Congress or the states complete freedom to enact any and all laws 
as they see fit, unrestrained in any way. To many it will seem that 
such a suggestion throws out the baby with the bath, if indeed it does 
not do something much more serious to the whole American system 
of government. 

One group of suggestions, for the most part arising in 1937 after 
the President’s proposal, would change the tenure of federal judges. 
Senator Norris would limit the tenure of both Supreme Court judges 
and those of lower federal courts to nine years. Senator Burke would 
allow voluntary retirement at the age of seventy and compulsory re- 
tirement at seventy-five, while Senator Ellender would make all 
federal judges retire at seventy.”® 

Last of all, it may be provided that the decisions of the Court 
holding acts of Congress unconstitutional may be overridden, by a 
two-thirds vote of both houses of Congress, similar in operation to 
the President’s veto. The suggestion was made in the 74th and 75th 
Congresses, that if two-thirds of each house of Congress vote to up- 
hold a law, and if the President approves, the law is constitutional, 
despite decisions of the Supreme Court to the contrary.** Not con- 
tent with reference back to Congress and to the President, there are 
those who advocate popular referenda on Supreme Court decisions 
and so return to the old idea of Theodore Roosevelt that judicial de- 





HJ. Res. 462, 74th Cong., 2d Sess. (1936). In this connection should be 
mentioned the proposal to enact a law providing that the declaration by a judge 
that an act of Congress is invalid is to be a ground for removal, H. J. Res. 301, 
74th Cong., Ist Sess. (1935) and H. R. 10663, 10664, 10764, 10765, 10804, 74th 
Cong., 2d Sess. (1936). H. J. Res. 109, 75th Cong., 1st Sess. (1937) would estab- 
lish popular election of judges of lower federal courts. 

* Court Debate Looses Flood of Amendments, N. ¥. Times, March 21, 1937. 

*H. J. Res. 565, 74th Cong., 2d Sess. (1936); this is the substance of the 
Wheeler—Bone amendment of 1937. N. Y. Times, March 20, 1937. 
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cisions may be “recalled”.*® The idea is that if the Supreme Court de- 
clares a law of Congress or of a state unconstitutional, candidates for 
reelection to Congress will promise their constituents to vote to over- 
ride or to sustain the decision if reelected. After debate, its length 
depending on the elapsed period between the date of the decision and 
the next regular Congressional election, the new Congress would be 
seated and the question of recall of the judicial decision submitted. 
If two-thirds vote to override the Supreme Court decision, that de- 
cision is voided. The need for a “cooling off” period is indicated 
in the somewhat cumbrous suggestion that no judgment of the 
Supreme Court concerning unconstitutionality shall take effect until 
the expiration of a period of not more than twelve months after the 
rendition of the opinion. If Congress within that period, by a reso- 
lution concurred in by one quarter of the members of each house, 
declares that the constitutional question be submitted to the people, 
the judgment of the Supreme Court is not to take effect until after 
the regular Congressional election next following the date of the 
vote to concur in the house of Congress other than that in which the 
resolution originated. If the majority of those voting at such election 
signify disapproval of the judgment, it shall not take effect and the 
law in question is deemed to be constitutional from the date of its 
enactment. If the majority signify approval of the court judgment, 
the law is thereby unconstitutional from the date of the court de- 
cision.2® One suggestion would allow the initiation of legislative 
measures by popular vote, and would forbid Congress to amend, or 
the President to veto, or the courts to declare invalid any such 
popularly initiated legislation.*° To many, such suggestions seem at 
best naive, for the realization has grown that the problems of the 
interrelationship between constitutionality and economic life are of 
too great complexity for such handling. 

Those who favor changing the judicial system insist that as long as 
the power of judicial review is retained in one form or another, the 
courts will have opportunity to construe away powers granted or limi- 
tations imposed. On the other hand, there are many who think that 
instead of attacking the Supreme Court or the judicial system in 





* Progressive Platform of 1912, which stated “. . . when an act, passed under 
the police power of the State, is held unconstitutional under the State Constitu- 
tion by the courts, the people, after an ample interval of deliberation, shall have 
an opportunity to vote on the question whether they desire the act to become 
ow : ze such decision.”—quoted Krock, In Washington, N. Y. Times, 

eb. 26, 1937. 
”H. J. Res. 509, 74th Cong. 2d Sess. (1936). 
”H. J. Res. 28, 75th Cong., 1st Sess. (1937). 
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general, the fair and clear way to proceed is to amend the Consti- 
tution, to decrease limitations on the power of the states and of 
Congress and to extend the potential power of both or either. 

may, therefore, be made in the limitations developed under the “due 
process” clause of the Fifth and Fourteenth Amendments for positive 
action by both federal and state governments. Change may also be 
made in the somewhat less important limitations of the “equal pro- 
tection of the laws” of the Fourteenth Amendment regarding action 
by states. Then there are various procedural reforms which have 
been advocated in regard to constitutional amendments, such as 
changes in the method of ratification of amendments, or of the elec- 
tion of the President. 

Amendments, viewed in another light, may be general or simple 
and specific and dealing only with one problem. The pitfalls into 
which such general constitutional phrases as “due process of law” 
have led, give pause for thought that an amendment couched in gen- 
eral terms may carry not only unforeseen but also entirely unforesee- 
able implications. The famous prediction that the Fourteenth Amend- 
ment would never be used save in the service of emancipation of 
the negroes raises a warning finger as to the possibility of the un- 
foreseen implications of general terms. Nor are the political difficul- 
ties inherent in a general grant of power lightly to be dismissed. 
Here the Child Labor Amendment hoists its warning flag, for al- 
though the grant is one of power to deal with a specific subject, never- 
theless it is in general terms,*! the fear of which increased the political 
battle over that amendment. There are those who think that this 
amendment is not general enough and that “. . . a nation-wide discus- 
sion of the general principles of enlarging federal power would be 
more likely to lead to an intelligent result than a nation-wide discus- 
sion of the merits of some specific and complicated measure which 
very few people could understand”’.*? 

The alternative is a series of simple, clear-cut amendments deal- 
ing with particular subjects, even more specifically than the child 





™The Special Committee to Oppose Ratification by States of the Federal 
Child Labor Amendment and to Promote Adoption of a Uniform Child Labor Act 
by the States of the American Bar Association in its Committee Report to be 
presented for action at the 59th Annual Meeting stated (pp. 334-335): “. . . this 
pending amendment is needlessly broad and sweeping in its language and scope.” 
On March 29, 1937, Senator Vandenberg introduced an amendment attempting to 
limit the phraseology of a child labor amendment by granting power to Congress 
to “limit and prohibit” (not regulate) labor of persons under 16 (not 18) and 
only if such labor is “for hire”. This amendment would have to be submitted to 
state conventions. N. Y. Times. March 29 and 30, 1937. 

™ Garrison, The Constitution and Social Progress (1936) 10 Tulane L. Rev. 
333. 
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labor amendment. Professor Thomas Reed Powell has remembered 
that “leg over leg the dog went to Dover and got there. . . . The 
way of the dog may be suggested as one worth emulating by those 
eager to arrive.”** In similar vein, Dean Clark of Yale has said: “We 
should not expect too much from any one step, but if my general 
thesis is sound, the process of amendment should be a continuing 
one.”** On the other hand, even if Dover is more surely reached by 
the road of specific amendments, the Constitution will carry with it a 
heavy burden of numerous amendments, directed for the most part to 
the effort to bring to life legislation slain by judicial interpretation 
rather than at any attempt to outline “fundamental” principles of 
government. 

One of the tasks of those who favor attacking the problems of 
amendment in other ways than through change in the judiciary is to 
try to restrict judicial application of such vague phrases in the Con- 
stitution as “due process of law” and “the equal protection of the 
laws”. The former especially has come to be a stumbling-block to the 
development of certain social legislation, for judicial interpretation 
has extended its meaning beyond the original concept of due process 
as limited to the fair procedure of trials in court. The phrase, by 
taking a substantive connotation under its wing, has effectively limited 
development of legislation designed to protect those in the com- 
munity in need of protection against economic exploitation. Those 
who are anxious for the government to extend its aid to such groups 
advocate restriction of the application of due process in both the 
Fifth Amendment in regard to federal action and the Fourteenth 
Amendment in regard to state action. 

The great and serious objection to any change in “due process” 
is that it has been a bulwark against the infringement of civil liber- 
ties by both Congress and the State legislatures. This has been par- 
ticularly true in regard to the guarantee of the Fourteenth Amend- 
ment which has been useful in stemming the tides of prejudice 
manifested in such legislation as that forbidding aliens to engage 
in private employment in the state of Arizona,®° as that preventing 
the teaching of German under certain circumstances in the state of 
Nebraska,?¢ and as that prohibiting the existence of private schools 
in the state of Oregon.87 Any tampering with the due process clause 





», Powell, Commerce, Pensions and Codes, II (1935) 49 Harv. L. Rev. 193. 
», Address before National Consumers’ League, Dec. 15, 1936. 

ue pruax v. Raich, 239 U. S. 33, 36'Sup. Ct. 16 (1915). 

~ Meyer v. Nebraska, 262 U. S. 390, 43 Sup. Ct. 625 (1923). 

Pierce v. Society of Sisters, 268 U. S. 510, 45 Sup. Ct. 571 (1925). 
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except of the most careful sort might allow infringement of civil 
liberties®® to an extent unthinkable even to liberals otherwise ip 
favor of amending the Constitution in accordance with the needs of 
the day. Thus, for instance, Dean Lloyd K. Garrison so greatly feared 
the possibility of losing the usefulness of the “due process” guaran- 
tee that he long hesitated to interfere with it in any way.8® Appar- 
ently, the Nebbia case*® also had raised the hopes of those who 
looked for a liberal interpretation of the phrase on the substantive 
side. That case stated that neither the Fifth Amendment in the 
federal field nor the Fourteenth in the state field prohibit “govern- 
mental regulation for the public welfare. They merely condition the 
exertion of the admitted power, by securing that the end shall be 
accomplished by methods consistent with due process. And the 
guaranty of due process . . . demands only that the law shall not be 
unreasonable, arbitrary, or capricious, and that the means selected 
shall have a real and substantial relation to the object sought to be 
attained. . . . So far as the requirement of due process is concerned, 
and in the absence of other constitutional restriction, a state is free to 
adopt whatever economic policy may reasonably be deemed to pro- 
mote public welfare, and to enforce that policy by legislation 
adapted to its purpose. . . . If the laws passed are seen to have a 
reasonable relation to proper legislative purpose, and are neither 
arbitrary nor discriminatory, the requirements of due process are 
satisfied.”’*1 

Unfortunately the hopes raised by that decision were destined 
to be blasted at least temporarily by the judgment in the Tipaldo 
case,** where it appeared that “due process” guaranteed the right to 
contract for a starvation wage. In his dissent, Mr. Justice Stone 
strongly indicated his belief that “The Fourteenth Amendment has 
no more embedded in the Constitution our preference for some par- 
ticular set of economic beliefs than it has adopted in the name of lib- 
erty, the system of theology which we may happen to approve.”** After 
that decision, Dean Garrison, in common with many others, began to 
think that “the vague and general pronouncement” of the due process 





* Cf. H. R. 3996, 75th Cong., 1st Sess. (1936), which would use the due pro- 
cess and equal protection clauses for the victims of lynching. 

"In The Constitution and Social Progress, op. cit., pp. 352-3, he stated that 
> dangers of change were so great that he advocated leaving “due process’ 

lone. 

“ Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 104 (1934). 

“Td. at pp. 525, 537. 
“ Morehead, Warden v. Tipaldo, 298 U. S. 587, 56 Sup. Ct. 918 (1936). 
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clause in the Fourteenth Amendment needed revamping. So in his pro- 
Dean Garrison, in common with many others, began to think that 
“the vague and general pronouncement” of the due process clause 
in the Fourteenth Amendment needed revamping. So in his pro- 
posal to amend the Constitution,** he now added a new section. This 
constitutes a limitation on due process in both the Fifth and Four- 
teenth Amendments for insofar as due process applies to economic 
regulations enacted by the states or by Congress, it is to relate to pro- 
cedural matters only.*5 The aim of this proposal is to leave the 
larger content of due process in effect as applied to other than statutes 
regulating economic matters. It is intended, of course, that this limi- 
tation would not interfere with the use of the guarantees of due 
process in other subjects such as those concerning civil liberties. Of 
similar intent is the restriction found in the Costigan proposal of the 
74th Congress, that “due process shall be construed to impose no lim- 
itation upon legislation by the Congress or by the several states on any 
of the subjects referred to” in the section of the amendment increas- 
ing the power of Congress in regard to labor matters, “except as to the 
methods or the procedure for the enforcement of such legislation”.*¢ 

The matter may be attacked in another way. On February 25, 
1937, Senator Borah interrupted the bitter altercation over the Presi- 
dent’s proposals to change the structure of the federal courts by the 
suggestion of repealing the Fourteenth Amendment altogether. In 
his amendment, Senator Borah had adopted the proposal of Dean 
Clark of Yale that due process of law “shall have reference only to 
the procedure of executive, administrative, or judicial bodies charged 





“Id. at p. 636. 
“The original proposal consisted of only one section: “Congress shall have 
power to promote the economic welfare of the United States by such laws as 
in its judgment are appropriate and to delegate such power in whole or in part 
to the States. Existing State powers are not affected by this Article, except as 
Congress may occupy a particular field.”—The Constitution and Social Progress, 
0p. cit., p. 352. This‘ is the language of H. J. Res. 93, 75th Cong., Ist Sess. (1937). 
““When applied to economic regulations enacted by the States or by Con- 
gress, the term ‘due process of law’ as used in this Constitution shall be deemed to 
telate to procedural matters only.” The original wording was “the term due process 
only to procedural matters.” 
“S. J. Res. 3, 74th Cong., 1st Sess. (1936) §2. The first section reads: 
“The Congress shall have power to regulate hours and conditions of labor and to 
blish minimum wages in any employment and to regulate production, industry, 
business, trade, and commerce to prevent unfair methods and practices therein. 
Section 3 maintains the power of the states in regard to the same subject matter, 
unless State legislation interferes with the legislation of Congress. This proposal 
was introduced again as H. J. Res. 617, 74th Cong. 2d Sess. (1936), and as H. J. 
Res. 18, 75th Cong., 1st Sess. (1937). 
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with the execution and enforcement of the law.*? In the effort stil] 
further to guarantee the civil liberties of individuals in the United 
States, Senator Borah adopted another idea of Dean Clark that the 
privileges of the First Amendment, dealing with freedom of speech, 
of the press, of religion and of assembly be extended to include state 
action. 

These proposals minimize the dangers apparently inherent in 
grants of increased federal and state power. Thus, for instance, in 
Mr. Charlton Ogburn’s proposed amendment which grants Congress 
power to enact legislation affecting the general welfare of the peo- 
ple, there is a section: “defenses involving deprivation of property 
without due process of law and the obligation of private contracts 
shall not be interposed to any suit brought under any law made under 
this power”. Other suggestions, made before the Tipaldo decision, 





“The Borah proposal reads as follows: “Sec. 1. The Fourteenth Article of 
Amendment to the Constitution of the United States is hereby repealed. 

“Sec. 2. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty or property without due process of law; nor 
deny to any person the equal protection of the law. Due process of law as herein 
used shall have reference only to the procedure of executive, administrative or 
judicial bodies charged with the execution and enforcement of the law. 

“Sec. 3. No State shall make or enforce any law respecting an establishment 
of religion or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press or the right of the people peaceably to assemble and to 
petition the State or the government for a redress of grievances. 

“Sec. 4. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons in 
each State, excluding Indians not taxed. 

“Sec. 5. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution in the several States, as provided in the Con- 
stitution, within seven years from the date of the submission thereof to the States 
by Congress.”” New York Times, Feb. 26, 1937, 1:10 and 4:2. 

Dean Clark preferred the form above but suggested as a possible alterna- 
tive: “The due process of law provisions of the Fifth (and Fourteenth) 
Amendment(s) to this Constitution, as applied to regulations of industry, com- 
merce, or agriculture shall have reference only to the procedure of executive, 
administrative, or judicial bodies charged with the execution and enforcement of 
the law.” 

“The due process of law provisions of the Fifth and Fourteenth Amendments 
to this Constitution shall have reference only to the requirement that every per- 
son in any manner aggrieved by an act of another shall be entitled to a fair 
and impartial trial or hearing and adjudication of his grievance according to the 
recognized processes of law; and they shall not have reference to the actions 
of legislative bodies in enacting laws regulatory of industry, commerce, or agricul- 
ture.” Section 3 of his proposal reads as follows: “The provisions of Article I, 
in addition to and amendment of this Constitution, shall apply to and govern 
the actions of the several states as well as of Congress.” 
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would restrict the Fourteenth Amendment to natural persons rather 
than to corporations or other artificial persons.*® 

The Adkins decision*® scotched state power to enact minimum 
wage legislation, but the Tipaldo judgment seemed to many people 
effectively to have killed it until the Supreme Court reversed itself 
in the Parrish decision. The memorable decision in the Tipaldo case 
was handed down on June 1, 1936, and the press immediately turned 
to the possibility of constitutional amendment as the only salvation for 
minimum wage laws.®° During the next days, three proposals were 
introduced in Congress to permit the states once more to do what 
the courts had now forbidden them to attempt. The first proposal, 
like the New York law which had been declared unconstitutional, 
would allow for the provision by the states of fair minimum wages 
for women and minors.*! The next suggestion included others than 
women and minors, for it provided that “each state shall have the 
power to fix fair minimum rates of wages for persons employed in 
industry for services of equivalent value”.5? The third proposal was 
the most inclusive of all, for it suggested that the “States shall have 
power to enact legislation with respect to either or both minimum 
wages and maximum hours of employment of all persons, adults, 
women |sic] or minors,” in any intrastate industry, trade or occu- 
pation. Such legislation may be enacted by the states severally or by 
common or joint action of two or more states by means of an inter- 
state compact which in this case needs no congresssional approval. 
Reference is made to the due process clause of the Fourteenth Amend- 
ment by the provision that “no such legislation shall be held invalid 
by reason of any provision of the Constitution except with reference 
to questions of procedure in the enactment or enforcement of such 
statutes or rules.or regulations thereunder’’.®* 

Nor was it long before Governor Landon, as the potential nom- 
inee of the Republicans for President in the 1936 campaign, insisted 
on going a step beyond the verbiage of the platform by sending the 
convention word: “I shall favor a constitutional amendment per- 
mitting States to adopt such legislation as may be necessary ade- 
quately to protect women and children in the matter of maximum 





“S. J. Res. 208 and H. J. Res. 520, 74th Cong., 2d Sess. (1936). 

“ Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394 (1923). 

” Note 4, above. 

"“H. J. Res. 618, 74th Cong. 2d Sess. (1936), June 2nd. Also H. J. Res. 
30, 75th Cong., 1st Sess. (1937). 

"H. J. Res. 620, 74th Cong. 2d Sess. (1936), June 3rd. 
"H. J. Res. 621, 74th Cong., 2d Sess. (1936), June Sth. 
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hours, minimum wages, and working conditions. This obligation we 
cannot escape.’’54 

There are many who believe that a constitution drafted in terms 
fitted to look after the needs of a century and a half ago is no 
longer adequate to deal effectively with the problems of economic and 
social life which stretch far beyond the confines of state borders, 
They remember that, although John Marshall would have construed 
the term “interstate commerce” in support of a strong national goy- 
ernment, court interpretation has gradually whittled down the mean- 
ing of the term so that today Congress has not the power to regulate 
wages, hours, and production of agricultural and manufactured 
goods. In order to meet the needs of the day, Congress may regulate 
in such fields only by a kind of “legislative bootlegging whereby im- 
portant additions to the substantive powers of Congress are let in 
through the back door’5> of the commerce clause, the taxing or 
other clauses of the Constitution. Such amendment as will clearly 
confer on Congress the power to deal with the economic and social 
problems of the day is called for in a number of directions. 

One amendment, proposed in the 74th Congress, would grant Con- 
gress power, in interstate and foreign commerce, to provide for con- 
ciliation, arbitration and the settlement of industrial disputes of all 
persons except farmers. Congress might furthermore regulate and 
control the production of any agricultural, mineral or manufactured 
product of whatever description which moves in or affects such 
commerce.5¢ This proposal does nothing to help get out of the 
morass into which attempted definitions of “interstate commerce” and 
particularly “affecting interstate commerce” have led.57 So Dean 
Clark of Yale would enlarge the definition of commerce among the 
states to include matters hitherto declared beyond the purview of 





“New York Times, June 12, 1936. 

™ Cushman, op. cit., note 30. 

"S. J. Res. 185, 74th Cong. 2d Sess. (1936). 

™ Manufacturing and mining are not interstate commerce: Kidd v. Pearson, 
128 U. S. 1, 9 Sup. Ct. 6 (1888) ; United States v. E. C. Knight Co. 156 U. S. 1, 
13 Sup. 249 (1895). Agricultural production is not interstate commerce: United 
States v. Butler, 297 U. S. 1, 56 Sup. Ct. 374 (1936). Transactions or activii 
affecting interstate commerce are interstate commerce only to a limited extent: 
Hammer v. Dagenhart (the Child Labor case), 247 U. S. 251, 38 Sup. Ct. 581 
(1918) ; A.L.A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. 
Ct. 837 (1935). Furthermore, even in interstate commerce, Congress may pro- 
vide for minimum wages and maximum hours only in an emergency: Wilson v. 
New, 243 U.S. 332, 37 Sup., Ct. 298 (1916). Congress may provide for reasonable 
maximum hours for interstate carriers, Baltimore and Ohio Ry. v. Interstate Com- 
merce Commission, 221 U. S. 612, 31 Sup. Ct. 621 (1911) but not for com- 
pulsory pensions for interstate commerce workers, Railroad Retirement Board v. 
Alton Ry. 295 U. S. 330, 55 Sup. Ct. 758 (1935). 
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Congress. He would include “the production, manufacture or dis- 
tribution of industrial or agricultural commodities which are destined 
to be or have been transported from one state to another,” or “which 
compete with commodities which are destined to be or have been so 
transported”.5®* So the limitation of the Kidd, the Child Labor, the 
Schechter and the Butler cases would be removed. 

Other proposals attempt to attain similar results, but avoid even 
the use of the words “commerce between the states” or “interstate 
commerce”. Senator Costigan in effect would abolish any distinction 
between interstate and intrastate commerce by giving Congress power 
to “regulate hours and conditions of labor and to establish minimum 
wages in any employment and to regulate production, industry, busi- 
ness, trade and commerce to prevent unfair methods and practices 
therein” .5® 

The difficulties of obtaining ratification of the Child Labor 
Amendment and the temporary impasse created by the Tipaldo de- 
cision were responsible for a new attempt to regulate the labor of 





"Section 1. The second and third sections are set out in note 47, above. He 
suggests the following alternative phrasing: 

“Commerce among the several states includes the production, manufac- 
ture, or distribution of industrial or agricultural commodities or any economic 
activity which affects such commerce whether directly or indirectly. 

“The Congress shall have power to regulate and control, by means of 
taxation, spending, and otherwise, the production, manufacture, or distribu- 
tion of agricultural or industrial commodities or services for the purpose of 
effectuating a national policy or whenever in its judgment the states cannot 
separately regulate effectively because of interstate or foreign competition or 
because of limitations on the jurisdiction or financial resources of the several 
states. 

“The power of Congress to regulate commerce among the states and 
with foreign countries shall include the power to regulate the manufacture 
or production of industrial or agricultural commodities destined in whole 
or in part for such commerce or for use in the manufacture of other com- 
modities for such commerce, the sale or distribution within the states of com- 
modities which are destined for or had been in such commerce, and the 
manufacture, production, sale, or distribution of commodities which, though 
not destined for or previously in such commerce, compete with goods which 
are destined for or have been in such commerce; and the power to regulate 
shall include the power to prescribe any terms or standards of manufacture, 
production, sale, or distribution and any terms, incidents, or qualifications, 
other than racial, religious, or political, for the employment relationships in- 

} volved therein. 

“And the power to regulate or control (commerce) (production, manu- 
facture, or distribution) shall include the power to regulate and control the 
financing of enterprises engaged therein, (and the terms, conditions, standards, 
or incidents of employment of labor therein) (and the power to impose 
obligations for the advancement of the social welfare).” 

} as S. J. Res. 3, 74th Cong., 1st Sess. (1935) §1. Section 3 states that 
. - +. Nothing in this article shall be construed to impair the regulatory power of 
. the several states with respect to any of the subjects referred to in section 1, 
f except to the extent that the exercise of such power by a state is in conflict with 
legislation enacted by the Congress pursuant to this article.” 

















330 WISCONSIN LAW REVIEW (Vol. 12 


young persons and women. The suggested amendment would give 
Congress power to “limit, regulate and prohibit the labor of persons 
under eighteen years of age, and to limit and regulate the labor of 
women, in mines, quarries, mills, canneries, workshops, factories, or 
manufacturing establishments”.® 

Senator Ashurst and Congressman Faddis would simply and suc- 
cinctly give Congress “power to make laws to regulate agriculture, 
commerce, industry and labor”.* This is such a specific grant of power 
to Congress, that it is limited only by court definitions of the terms 
“regulate”, “agriculture”, “commerce”, “industry” and “labor”. Other 
similar proposals of the 74th and 75th Congresses would extend Con- 
gressional power equally far or even farther. One would give Con- 
gress power to enact laws “uniform in their geographical operation to 
regulate commerce, business, industry, finance, banking, insurance, 
manufacturing, transportation, agriculture and the production of 
natural resources.” Workmen’s compensation, retirement funds and 
occupational disease funds and insurance systems were also author- 
ized on the same basis. Last of all, by this proposal, Congress would 
be able to delegate its legislative power to the President or his 
agents.®2 The difficulties of legislation uniform in geographical oper- 
ation when such uniformity might not be necessary or desirable are 
obvious, as are the problems raised by a large degree of delegation 
of legislative power to executive authorities. 

Another proposal would give Congress power to regulate hours 
and conditions of labor and to establish minimum wages in any em- 
ployment and to regulate production, industry, business, trade and 
commerce to prevent unfair methods and practices therein.** Here 
the broad avenue of interpretation of “unfair practices” would be 
traveled by the court but no one knows in what direction. 

One suggestion would limit the power granted to Congress to the 
existence of an emergency, during which time Congress shall have 





“H. J. Res. 99, 75th Cong., 1st Sess. (1937). Section 2 provides that the 
power of the states is unimpaired by this article, except that the operation of state 
laws shall be suspended to the extent necessary to give effect to legislation enacted 
by Congress. Section 3 provides that the article will be inoperative unless it shall 
have been ratified as an amendment to the Constitution within 7 years from the 
date of its submission to the states by Congress. 

"S. J. Res. 285 and H. J. Res. 629, 74th Cong., 2d Sess. (1936); H. J. Res. 
64, 75th Cong., 1st Sess. (1937). Section 2 is similar to section 3 in note 60, 
above, save that ratification must be by the state legislatures. 

@H. J. Res. 323, 74th Cong., ist Sess. (1935). 

“Section 1 of S. J. Res. 3, 74th Cong., 1st Sess. (1936), H. J. Res. 617, 74th 
Cong. 2d Sess. (1936), and H. J. Res. 18, 75th Cong., Ist Sess. (1937). Section 
2 has already been discussed. See note 46, above. Section 3 leaves the regulatory 
power of the states uninterfered with except to the extent that state legislation is 
in conflict with Congressional legislation. 
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power to regulate production and marketing of any and all commod- 
ities, to prescribe minimum wages for labor and to prescribe max- 
jmum hours of labor.*¢ Court interpretations of what is an “emer- 
gency” have been noted®® and under such an amendment would 
doubtless continue in even greater number. 

Senator Benson would leave few gifts ungiven in his grant of 
power to Congress to “regulate, limit and prohibit the labor of 
persons under eighteen years of age; to limit the worktime and es- 
tablish minimum compensation of wage earners in any or all occupa- 
tions; to protect by law the right of all employees to organize and 
bargain collectively with their employers ; to provide for the relief of 
the aged, invalided, sick, and unemployed in the form of periodical 
grants, pensions, benefits, compensations, or indemnities from the 
public treasury; to establish, acquire, operate, or regulate agencies 
for the marketing and processing of agricultural products; to estab- 
lish, acquire, and operate such natural resources, properties, and 
enterprises in manufacturing, mining, commerce, transportation, 
banking and public utilities as are essential to the social and economic 
welfare of the people, such enterprises to be governed democratically 
for the benefit of the public by commissions consisting of representa- 
tives of workers, consumers, and technicians; and to legislate gener- 
ally for the social and economic welfare of workers, farmers, and 
consumers”.®6 Congressman Marcantonio flings the door similarly 
wide to Congressional control of all aspects of life.®7 


Other less extreme proposals would increase Congressional au- 
thority by means of the general welfare clause of the Constitution.** 





“Section 1 of H. J. Res. 55, 74th Cong., Ist Sess. (1935), and H. J. Res. 
162, 75th Cong., 1st Sess. (1937). Section 2 leaves the powers of the states 
unaltered except for state legislation conflicting with Congressional legislation. 

“Clark, Emergencies and the Law (1934) 49 Pol. Sc. Q. 

“S. J. Res. 249, 74th Cong., 2d Sess. (1936) $1. Section 2 leaves the powers 
— states unaltered except for state legislation conflicting with Congressional 
W. 

““The Congress shall have power to establish uniform laws throughout the 
United States to regulate agriculture and industry; to regulate, limit, and prohibit 
the labor of persons under eighteen years of age; to limit the work time and 
establish minimum compensation of wage earners; to provide for the relief of the 
aged, invalided, sick, and unemployed wage earners and employees in the form 
of periodical grants, pensions, benefits, compensation, or indemnities from the 
Public Treasury, from contributions of employers, or from one or more of such 
Sources, to establish and take over natural resources, properties, and enterprises in 
manufacture, mining, commerce, transportation, banking, public utilities, and 
other business to be owned and operated by the Government of the United 
States or agencies thereof for the benefit of the people, and generally for the 
social and economic welfare of the workers, farmers, and the consumers.” H. J. 
Res. 440, 74th Cong., 2d Sess. (1936) §1. 

“Art. I, §8. 
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Of this type is the resolution reading: “To promote the general 
welfare the Congress shall have power to reduce the number of hours 
of service per day and days per week for which contracts of employ- 
ment may be lawfully made”.®® This would promote the general 
welfare in only two ways, and in connection with contracts. 

The force of the blow of the decision in the Butler case early in 
1936 once more focused attention on the nebulous meaning of “gen- 
eral welfare’. Indeed, the decision in that case cast it under even 
greater clouds of doubt. Four days after the decision, and again the 
following year, the simple expedient was suggested in Congress that 
a semi-colon be inserted in the general welfare clause of the consti- 
tution after the first occurrence of the word “excises”.7° A variation 
of the idea provided that among the powers of Congress, the word 
“and”, just preceding the “necessary and proper’ clause, was to be 
removed and in its place the following substituted: “to make ali 
laws to promote the general welfare of the United States and to 
determine the necessity for such laws; and”.71 The aim of both 
of these proposals was to make the power of Congress to lay and 
collect taxes one thing, but the power of Congress to provide for 
the general welfare of the United States would then be a separate and 
distinct authorization. Although the vagueness of the clause might be 
somewhat clarified, there would still remain the important questions 
of definition, and of whether Congress or the courts in the last analysis 
constitutes the arbiter of what is the “general welfare”. 

This same objection applies to Dean Garrison’s proposal which 
would give Congress power to promote the economic welfare” of 
the United States by such laws as in its judgment are appropriate and 
to delegate such power in whole or in part to the states. The power 
is limited to economic matters to prevent the passage of such sump- 
tuary legislation as regulation of drinking, or other strictly personal 
matters. Nevertheless, if the thing to be regulated is economic, it 
should be within the scope of the amendment, even if the regulation 





“H. J. Res. 48, 74th Cong., 1st Sess. (1935); H. J. Res. 23, 75th Cong., Ist 
Sess. (1937). 

H. J. Res. 446, 74th Cong., 2d Sess. (1936); H. J. Res. 103, 75th Cong., 
Ist Sess. (1937), $1. Section 2 provides this amendment must be ratified within 
5 years, by conventions in the several states. 

™S. J. Res. 8, 75th Cong., 1st Sess. (1937). 

™ Professor Charles Bunn of the University of Wisconsin would substitute the 
phrase “to promote the general welfare by such laws relating to economic activ- 
ities’ for “the economic welfare”. The change was suggested by Dr. Alexander 
Meiklejohn. Bunn, Production, Prices, Incomes, and the Constitution (1936) 1 
Wis. L. Rev. 310, 322. 
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is intended as a general improvement in other ways.” 

Some of the suggestions would give Congress power to control 
agriculture, while others limit the power to industrial and commercial 
matters. So it has been proposed that Congress shall have power to 
regulate the sale and marketing of all agricultural commodities.”* 
Senator McAdoo would give Congress power to enact laws in aid of 
agriculture and for its reasonable regulation,75 thus throwing down 
the gauntlet to the courts to determine what is “reasonable”. Con- 
gressman Dickstein would add to the grants of power made to Con- 
gress in Article I, Section 8, of the Constitution a further power 
to make all laws necessary to promote agriculture throughout the 
United States, including all transactions in agricultural commodities 
and control over farm production.7® This is also the effect of the 
Ashurst-Faddis resolution.77 One suggestion of Congressman Hobbs 
would again make the sky the limit of Congressional control and 
would throw the door wide to inflation: 


“.. . the Congress is hereby given full and complete power to 
regulate the production of any and all farm products and to buy 
and sell such of the same as are capable of being stored for an 
indefinite period of time without material deterioration. Sec. 2. 
That for the purpose of buying such farm products a sufficient 
amount of currency shall be issued by the United States of 
America to buy all of such farm products, such currency to be 
based upon and backed by the deposit with the Government of the 
products so purchased; that the price at which such products 
shall be purchased during each harvesting season shall be a parity 
price for each product to be determined and fixed periodically by 
the Secretary of Agriculture, but to be not less in any case than 
the cost of production plus a reasonable margin of profit. Sec. 3. 
That the Government of the United States of America shall 
dispose of such products so acquired either by barter or sale, at 
home or abroad, and that as the money realized from this source 
is received, the issue of farm products currency with which the 
products so disposed of were. purchased, shall be retired. Sec. 4. 
That the Government of the United States of America shall em- 
ploy qualified agents to supervise the export trade in each of the 
farm products so purchased, and shall place at the disposal of 


"Cf. Railroad Retirement Board v. Alton Railroad Co., note 1, above, and 
Bunn, note 72, above. 

“Section 1 of S. J. Res. 221, 74th Cong., 2d Sess. (1936), and S. J. Res. 11, 
75th Cong., ist Sess. (1937). Section 2 provides for ratification by the legislatures 
of % of the states, within 7 years from the date of submission to the states. 

S. J. Res. 225, 74th Cong., 2d Sess. (1936). Section 2 provides for ratifica- 
tion by convention in the states, as provided by the Constitution, within 7 years 
from the date of the submission of the amendment to the states by Congress. 

we J. Res. 429, 74th Cong., 2d Sess. (1936). 

See note 61, above. 
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such supervisors the service of the consular agents of the United 
States in every foreign nation. Sec. 5. That the Congress shall 
from time to time, out of the funds in the Treasury of the United 
States not otherwise appropriated, appropriate sufficient amounts 
as may be necessary to defray the necessary expenses of the oper- 
ation of the system set up in this article for the acquisition and 
disposal of such farm products and to pay such losses as may be 
sustained in its operation”.7§ 


It is interesting to note that many of the proposals for amendment 
to the Constitution would retain the federal system. So Dean Garri- 
son “would favor amending the Constitution so as to give Congress 
general power to legislate in the economic field with the right to 
delegate such power in whole or in part to the states. This power 
of delegation would make it possible for national economic legislation 
to take the form of a general framework with the details to be filled 
in by state legislation. Administration would be in the federal govern- 
ment where states did not act within a prescribed period of time. 
In some matters detailed national legislation and direct national 
administration would probably be necessary, but in other matters a 
combination of declared national policy with supplementary state 
legislation thereunder and state administration subject to national 
standards would undoubtedly be practical and would work better 
than centralized control from Washington. An amendment per- 
mitting both methods and leaving the choice of means to Congress 
would give us adequate powers of self-government with as much 
decentralization as possible’.7® Dean Garrison’s suggestion, that 
Congress shall have power to promote the economic welfare of the 
country by such laws as in its judgment are appropriate and to del- 
egate such power in whole or in part to the states, would permit the 
federal arrangement to continue, while lodging authority primarily 
in Congress. Under this proposal, the existing state powers would not 
be changed, except as Congress might occupy a particular field. Con- 
gress might delegate many matters to the states for control and ad- 
ministration or both. The disadvantage of the idea appears to be that 
if Congress enacted legislation, as for examples in regard to the con- 
trol of minimum wages, where federal standards might possibly be 
lower than those of one or more states, inconsistent state laws would 
fall, even if they required more than the federal standard.*° 





™H. J. Res. 454, 74th Cong., 2d Sess. (1936). Ratification must be by the 
legislatures of 3% of the states within 10 years. 
"The Nation, June 3, 1936, p. 698. 
* Art. VI. §8; Gibbons v. Ogden, 9 Wheat. 1 (1824). 
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Other proposals than the Garrison amendment are based on re- 
tention of the idea of federalism. The Costigan resolution states 
that nothing in it is to impair the regulatory power of the states con- 
cerning any subject in the amendment except to the extent that the 
exercise of such power is in conflict with Congressional legislation,** 
while the Kvale,82 Marcantonio,8* Benson,84 and Treadway®® pro- 
posals contained similar arrangements under which the operation of 
state laws is to be suspended only to the extent necessary to give 
effect to legislation enacted by Congress. 

Dean Clark is reasonably certain that the court would read into 
his proposed amendment a retention of state powers, but thinks pos- 
sibly it should be added®® that state laws regulating the activities dis- 
cussed in his amendment shall not be invalid unless so declared by or 
inconsistent with a statute of the United States. 

As far back as 1912 Theodore Roosevelt emphatically stated in 
the Outlook: “Our system of constitutional amendment is so cum- 
brous and complicated that . . . there would be interminable delay 
before the needed amendment could be adopted; and then there 
would have to be legislation under the amendment and then another 
series of lawsuits and another series of decisions by the same courts 
that had rendered the objectionable decision in the first place.’’87 
In the view of some, the most important subject of attack is the 
complexity of the amending process. What we need is a Constitution 
readily susceptible to constant change in accordance with changing 
needs, for the nature of economic and social life make it impossible 
to adopt amendments which are of permanent validity. Therefore it 
has been suggested that a two-thirds vote of both houses of Con- 
gress be necessary to introduce an amendment and that when such 
an amendment is proposed or if a convention is called for proposing 
amendments, the proposed amendment is to be ratified by a “majority 
of the electors in the three-fourths of the States of the Union. The 
elections to pass on aforesaid amendments must be held by the States 
of the Union within one year of their proposal. It shall be the duty 
of the Governors of the States of the Union to hold such elections as 





" §3, 
"S. J. Res. 55, 74th Cong., Ist Sess. (1935); H. J. Res. 162, 75th Cong., 1st 
Sess. (1937) §2. 
“H. J. Res. 440, 74th Cong., 2d Sess. (1936) §2. 
“H. J. Res. 249, 74th Cong., 2d Sess. (1936) §2. 
“H. J. Res. 99. 75th Cong., Ist Sess. (1937). 
“ At the end of §1. 
“Jan. 1912, pp. 40, 45. 
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prescribed by law in their respective States.”®* It has even been 
suggested that amendments be proposed as well as ratified by the 
voters.®® 

Other proposals would clarify if not expedite the amending pro- 
cess. One would require every amendment to be submitted for ratifi- 
cation to conventions in the states unless it is specifically provided 
otherwise in the resolution of proposal.®° President Butler of Colum- 
bia would also provide that any amendment proposed in the future 
is to be deemed ratified when ratified by three-fourths of the states 
or rejected and no longer capable of ratification by any state when 
more than a quarter of the states have rejected the amendment. Nor 
would he allow any state to change its vote from negative to posi- 
tive any more than from positive to negative.®! This would prevent 
ratification of the pending Child Labor Amendment. 

It is difficult to find one’s path amidst the welter of proposals. 
Many of them too sensitive to the exigencies of the present economic, 
political and judicial situation, are blind to the warning issued long 
ago by Alexander Hamilton: 


“ . . we are not to confine our view to the present period, but 
to look forward to remote futurity. Constitutions of civil gov- 
ernments are not to be framed upon a calculation of existing 
exigencies, but upon a combination of these with the probable 
exigencies of ages, according to the nature and tried course of 
human affairs. Nothing, therefore, can be more fallacious than 
to infer the extent of any power, properly to be lodged in the 
national government, from an estimate of its immediate necessity. 
There ought to be a capacity to provide for future contingencies as 
they may happen ; and as these are illimitable in their nature, it is 
impossible safely to limit that capacity”.®? 





*H. J. Res. 166, 75th Cong., 1st Sess. (1937), §2. Cf. $198; S. J. Res. 15; 
H. J. Res. 34, 74th Cong., ist Sess. (1935); S. J. Res. 186; H. J. Res. 421, 74th 
Cong., 2d Sess. (1936); S. J. Res. 26, 75th Cong., 1st Sess. (1937); Fraenkel, 
What Can be Done About the Constitution and the Supreme Court? (1937) 37 
Col. L. Rev. 212. 

”H. J. Res. 196, 74th Cong., Ist Sess. (1935), and S. J. Res. 22, 75th Cong., 
Ist Sess. (1937). 
* H. R. 2900, and H. R. 6463, 74th Cong., Ist Sess. (1935). 
™“Some Problems for Our Government, “ ‘Address of N. M. Butler, Sept. 6, 




















ACCOUNTING SYSTEMS FOR LAW OFFICES* 
Davip R. LEVIN 


INTRODUCTION 


Every one recognizes today that an adequate system of accounting 
books and records is a sine qua non to the successful operation 
of any business, whatever it may be. This truth applies as much to 
the legal profession as it does to any other field of endeavor. Ir- 
respective of how small or large the law office may be, every lawyer 
or law partnership should keep and maintain adequate and correct 
books and records of accounts of its business transactions, including 
accounts of its assets, liabilities, proprietary interest, income, ex- 
pense, agency and trust and other necessary and proper accounts, 
based upon generally accepted accounting theory and practice. It 
should be recognized that the factual knowledge which is facilitated 
by accounting methods is of value only when it is based upon ortho- 
dox and reasonably conservative accounting theory and procedure. 
It is elementary that as the lawyer enlarges the scope of his prac- 
tice, as attorneys associate together in larger firms, the more vital 
does the accounting system become in the successful operation of 
the law office. 

The suggestions which are submitted herewith are based in part 
upon accounting procedure that is actually being used in the larger 
law firms today and in part upon generally accepted theory and 
procedure which ought to be applied to the law office. It should be 
noted that the suggestions and the forms outlined were designed 
for general use, and may very easily be modified to fit individual 
needs. 


I. GENERAL NATURE OF THE LAW FIRM 


Because the ideals of the legal profession demand full personal 
responsibility on the part of its members, it is the universal custom 
among lawyers to utilize either the individual enterprise or the part- 
nership form of business organization. The unit may consist of one 
or two lawyers with a single stenographer or it may be composed of 
humerous senior partners, junior partners, who may or may not 





*The author is grateful to Professor Fayette H. Elwell, Director of the 
School of Commerce, University of Wisconsin, for his very kind and valuable 
criticism and suggestions in the preparation of this article. 
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share in the partnership profits, a large number of staff lawyers on a 
fixed salary basis, senior and junior clerks, secretaries of all kinds, 
and a host of office assistants. 

The partnership agreement is generally the starting point for the 
law firm. It contains provisions covering the admission of new part- 
ners, conditions, responsibilities assumed, rights granted to each, 
division of profits of the firm, procedure to be followed upon the 
admission of new members of the firm or the dissolution in the event 
of the disability, death or retirement of a partner, matters pertain- 
ing to goodwill, contributions of capital, books and records of ac- 
count and their maintenance, and the general rules to govern business 
transactions. While it is true that the law firm is a continuing entity 
in the eyes of the general public, it is obvious that any change in the 
personnel of the individual partners results in a change in the legal 
status of the partnership, causes a dissolution of the old firm, aad 
gives rise to a new one, so that a given firm may very correctly be 
conceived as a succession of partnerships over a long period of time. 


II. GENERAL NATURE OF ACCOUNTING BooKs AND REcorps 


No matter how simple or how complicated the accounting system 
used may be, it should be based upon the double-entry system of 
accounts, and should contain such attributes of cost accounting theory 
and practice as will facilitate an adequate control of personnel to- 
gether with actual costs of services rendered and charges made to 
clients. 


III. CLASSIFICATION OF ACCOUNTS 


The following classification of the accounts used in the typical 
accounting system for a law office is based upon the Dewey Decimai 
System: (Peculiar items therein will be dealt with in the following 
section. ) 


1. ASSETS 


11. Current Assets 
111. Cash 
1111. Petty Cash Fund 
1112. Cash in Bank, General Bank Account 
1113. Cash in Bank, Trust Funds Account 
112. Accounts Receivable 
1121. Advances and Disbursements for Clients Billed 
11211. Court Costs 
11212. Filing Fees 
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11213. Service Charges 
11214. Witnesses’ Fees 
11215. Publication Costs 
11216. Federal Stamp Taxes 
11217. Judgments Paid 
11218. Printing Fees 
11219. Miscellaneous Costs 
1122. Advances and Disbursements for Clients Not Billed 
11221. Court Costs 
11222. Filing Fees 
11223. Service Charges 
11224. Witnesses’ Fees 
11225. Publication Costs 
11226. Federal Stamp Taxes 
11227. Judgments Paid 
11228. Printing Fees 
11229. Miscellaneous Costs 
1123. Miscellaneous Accounts Receivable 
11231. Reserve for Bad Debts 
113. Notes Receivable 
1131. Clients’ Notes Receivable 
1132. Partners’ Notes Receivable 
1133. Employees’ Notes Receivable 
1134. Miscellaneous Notes Receivable 
12. Fixed Assets 
121. Furniture & Furnishings 
1211. Reserve for Depreciation, F & F 
122. Law Library 
1221. Reserve for Depreciation, Law Library 
123. Securities 
1231. Stocks 
1232. Bonds 
1233. Other Choses-in-Action 
124. Office Equipment 
1241. Reserve for Depreciation, Off. Equip. 
13. Deferred Assets 
131. Prepaid Expenses 
1311. Rent Prepaid 
1312. Unexpired Insurance 
1313. Unexpired Subscriptions 
1314. Miscellaneous Minor Prepaid Expenses 
132. Stationery & Office Supplies Inventory 
133. Legal Forms Inventory 
134. Advances 
1341. Advances to Partners 
1342. Advances to Employees 
1343. Advances to Foreign Representatives 
1344. Advances to Others 
14. Intangible Assets 








15. 


21. 


22. 


23, 


31. 


32. 


33. 


41. 


42. 


51. 
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141. Organization Expenses 
142. Copyrights, Trade Marks, Patents, etc. 
Escrow Assets 


2. LIABILITIES 


Current Liabilities 
211. Accounts Payable 
2111. Partnership Accounts Payable 
2112. Credit Balances in Clients’ Accounts 
212. Notes Payable 
213. Trust Fund Liability 
214. Escrow Liability 
Accrued Liabilities 
221. Accrued Expenses 
2211. Accrued Taxes 
2212. Accrued Salaries & Wages 
2213. Other Accruals 
Deferred Income 


3. PROPRIETARY INTEREST 


Partners’ Capital Accounts (Individual Investment Accounts) 
311. P.S. Jackson Investment 

312. L.F. Jones Investment 

313. D.T. Jackson Investment 

Partners’ Drawing Accounts (Individual Drawing Accounts) 
321. P.S. Jackson Drawing 

322. L.F. Jones Drawing 

323. D.T. Jackson Drawing 

Profit & Loss Accounts 

331. Professional Income & Expense 

332. Administration 

333. Non-Professional Income & Expense 

334. Appropriations 


4. INCOME 


Professional Income 

411. Clients’ Fees 

412. Retainer Fees 
Non-Professional Income 
421. Interest Income 

422. Discounts on Purchases 
423. Other Income 


5. EXPENSE 


Professional Expenses 
511. Direct Professional Expenses 
5111. Salaries of Partners 
5112. Salaries of Clerks 
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5113. Traveling Expenses 
5114. Automobile Expenses 
51141. Upkeep 
51142. Depreciation 
5115. Telephone, Telegraph & Cables 
5116. Life Insurance Premiums 
$12. General Administration 
5121. Salaries of Office Assistants 
5122. Wages of Stenographers 
5123. Rent of Offices 
5124. Light & Heat | 
5125. Repairs to Furniture & Furnishings ; 
5126. Depreciation, Furniture & Furnishings 
5127. Repairs to Office Equipment 
5128. Depreciation, Office Equipment 
5129. Insurance 
51290. Taxes 
51291. Stationery & Printing Used 
51292. Legal Forms Used 
51293. Other Office Supplies Expense 
51294. Postage 
51295. Donations & Contributions 
51296. Subscriptions 
51297. Dues 
51298. Water, Ice & Towels | 
51299. Entertainment for Clients 
512990. Office Upkeep 
512991. Time Clock Service 
512992. Publicity { 
512993. Foreign Office Expense | 
512994. Bad Debts 
512995. Miscellaneous Expenses 
52. Non-Professional Expenses 
521. Interest Expense 
522. Miscellaneous Expense 


IV. COMMENTS ON THE CLASSIFICATION OF ACCOUNTS 


It is a very common practice for attorneys to act either as express 
trustees for the estates of other persons, or as implied trustees or 
custodians of liquid assets consisting mostly of cash. Money which 
is thus intrusted to the law firm should be deposited in separate trus- 
tee bank accounts so as not to become merged or confused with the 
general funds of the firm. So important is this principle of dealing 
with trust funds that it is dealt with specifically in one of the Can- 
ons of Legal Ethics: | 


“Money of the client or collected for the client or other trust 
property coming into the possession of the lawyer should be 











WISCONSIN LAW REVIEW 





[Vol. 12 


reported and accounted for promptly and should not under any 
circumstances be commingled with his own or be used by him.” 


The individual attorney or the law firm is liable for any negligence 
in the handling of such trust funds. This concept of trust funds 
assumes an added significance in the event of a bank failure. If the 
general and trust funds of the law firm are intermingled, and the 
bank has no actual or constructive notice of the precise nature of the 
special funds, then the cestui que trust has no preferred claims in 
the event of the liquidation of the bank; at best, such a cestui has 
only a general claim. However, if the funds are set aside and 
designated as trust or special funds, as they properly should be, 
then the cestui que trust has a preferred claim in liquidation.? 

The account of “Escrow Assets” is rather peculiar to the legal 
profession. Such assets resemble trust funds, but may be distin- 
guished from them. Escrow assets arise in the following manner: 
two individuals, acting independently, decide to do business with one 
another ; to facilitate the transaction between them, a third party is 
necessary either because the parties do not trust each other for the 
faithful performance of the mutual obligations each assumes or 
because the performance is not to take place until some time in 
the future. Under such circumstances, a firm of lawyers is often 
selected by both parties—by one, the other agreeing—to act as the 
“escrow agent” for them. Such escrow assets may consist of cash 
funds, deeds, contracts, copyrights, patents, etc. Where such items 
are recorded on the books at all, it is imperative that the law firm 
segregate such escrow assets from its general assets, since the firm 
acts merely as a custodian of such deposits. 

The offsetting liability account to these “Trust” and “Escrow” 
assets consists of the “Trust Fund Liability” and “Escrow Liability” 
accounts, classified under the current liabilities. Obviously the only 
significance these latter accounts have is to afford an offsetting credit 
to the trust funds debit, on the double entry basis. The off-setting 
liabilities accounts must be shown, however, to indicate their proper 
status, because the law firm is not the equitable or real owner of 
these assets. 

The account “Disbursements Not Billed” is a bona fide account 
receivable because the actual cash was expended to bring it into be- 





* American Bar Association, Opinions on Committee of Professional Ethics and 
Grievances (1936) Canon 11. 

*In re Warren’s Bank: Comm. of Banking v. Chi., Milwaukee., St. Paul and 
Pacific R. Co., 209 Wis. 121, 244 N. W. 594 (1932). 
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ing, and although such disbursements have not formally been pre- 
sented for payment to the clients who owe them, the expenditures 
are nevertheless real assets of the firm. 

It should be noted that in addition to the accounts of “Advances 
& Disbursements Billed” and “Advances & Disbursements Not 
Billed” shown in the classification, there should be considered the 
value of services rendered to clients which have already been billed 
to them and also the value of services which have not been billed. 
With reference to services rendered but not yet billed, it may be said 
that proper procedure ignores such values because of their speculative 
nature. It is obvious, that it would be extremely impractical to at- 
tempt to value such unbilled services, because even the lawyer in 
charge of a particular case can not foresee what turn of events may 
make it desirable to bill a much higher or lower fee than was orig- 
inally contemplated by all the parties concerned. 

It is not to be thought, however, that actual costs of a given 
case are ignored ; as will be indicated in a later section, a strict con- 
trol is always maintained over billed and unbilled services rendered. 
Neither billed nor unbilled services appear on the general books of 
account since it is advisable for law firms to operate on a cash rather 
than upon an accrual basis. As will be later suggested, a cost record 
should be maintained for this purpose and services rendered should 
be indicated in the cost records at cost. 

The law library constitutes the most essential single tool of the 
law practitioner and is perhaps the largest single item of capital in- 
vestment in his office. Although current purchases for the law 
library are not deductible as such for federal income tax purposes, 
yet the tax law permits a reasonable amount to be deducted each fiscal 
period as depreciation on such library. It is important, therefore, to 
keep accurate record and account of whatever items are deemed to 
constitute a law library and of reasonable depreciation thereon. 

It may appear somewhat peculiar that a “Securities” account is 
found among the assets of the law firm. It is no doubt unusual for a 
partnership of lawyers to purchase securities as an investment on 
behalf of the partnership, but the item may easily be accounted for. 
Such securities often come into the possession of the firm as compen- 
sation for legal services rendered, in whole or in part, in the or- 
ganization or reorganization of corporations. It is apparent that 
their value is speculative until some later date and are merely 
“paper” claims until the securities are liquidated. 














WISCONSIN LAW REVIEW [Vol. 22 

Securities accepted from clients in lieu of fees may be recorded 
in several ways: (a) A cash fee may have been ascertained and 
assessed and the securities accepted in lieu thereof; or (b) it may 
be that the fee was originally considered to consist of a given number 
of shares of stocks or bonds. In the former situation, the considera- 
tion received, when liquidated, may be less than, equal to, or greater 
than the fee originally assessed for the services rendered. In the lat- 
ter case, for purposes of record, a value must be placed upon the 
securities—a nominal value of $1.00 is often used. Under either 
method outlined, the valuation given the securities must be offset by 
a credit for the same amount to the deferred income account. 

Copyrights, trade marks, patents and other related items which 
find their way into the hands of the lawyer do so through a procedure 
similar to that suggested in the case of securities. When a lawyer, in 
behalf of the inventor, secures a patent, he is often given an interest 
therein as his compensation, since the owner of the patent is often 
not in a position to pay cash for the legal services rendered in con- 
nection therewith. As to the valuation of these intangibles on the 
books, orthodox accounting principles dictate that they be valued on 
a strictly cost basis. 

The firm usually receives periodic issues of legal digest systems 
and case reports of various types and may subscribe for a number 
of current magazines for the waiting room. For federal income tax 
purposes, if the expenditure is a bona fide revenue expense, such as 
the magazines are, it is deductible ; otherwise, as may be the case with 
Northwestern Reporter subscriptions, the same are really capital 
outlays and should be depreciated over the approximate service life 
thereof. 

The “Dues” account consists of fees to the purely professional 
and business organizations, wherein membership is maintained for 
professional reasons. 

It is generally unethical for the lawyer to advertise his “wares” 
through any material medium whatsoever, so that perhaps the item of 
“Publicity” has little place in the accounts of the law office. But 
there are other ways of advertising which are generally deemed 
legitimate. Listing in Martindale’s Index of Lawyers is one of such 
methods. 

The “Bad Debt” item is a rather curious one. It may arise when 
an advancement or disbursement is made by the firm on behalf of a 
client and is never repaid or realized by the firm. It does not include 
an account which has been billed, but has proved to be uncollectible 
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for some reason or other. Since most law firms operate on a cash 
basis, no cognizance is taken on the general books of any services 
rendered which have not been paid for. A cost record may be used 
to indicate the status of unpaid services rendered. Nor is the “Bad 
Debts” account to be confused with the charitable services which 
the professional man renders without any billing whatsoever; such 
charitable services are incidental to every profession and should never 
be recognized in the accounting records. 


V. THe AccountinGc SYSTEM—GENERALLY 


Every accounting system has its procedural inception in a num- 
ber of primary records which constitute the original evidence of every 
transaction; these primary records may consist of check book stubs, 
orders, drafts, invoices, receipts, vouchers, checks, notes, and others. 
These original evidences should be used wherever possible, since 
the need for verification of all transactions is as vital when applied 
to the accounting system of the law office as it is when applied to a 
manufacturing enterprise. 

The following list of accounting records may be used to advantage 
in the law office :8 


General Journal General Ledger 

Cash Receipts Journal Accounts Payable Ledger 

Cash Disbursements Journal Unbilled Disbursements Ledger 
Petty Cash Journal Private Ledger 

Private Journal Trust Funds Ledger 

Check Register* Expense Ledger 

Notes Receivable Register Voucher Register 


Notes Payable Register 


Journals and ledgers may consist of bound books, loose-leaf books, 
loose-leaf files, or even card or ticket files. It would seem that the 
loose-leaf system of books is best suited to the needs of law office 
accounting. 


VI. CorrRELATION OF OFFICE ROUTINE AND THE ACCOUNTING 
REcORDS 


When a new client or an old client with new business comes into 
the law office, he may ask for a particular lawyer in the firm; that 





*The list is not meant to be exhaustive and other records may be used where 
individual needs so dictate. 

*The Check Register, Notes Receivable Register, and the Notes Payable 
Register are only memorandum records and are therefore only supplementary to 
the general books of account. 
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Jackson, Jones, & JAcKson, Attorneys 


NEW MATTER 
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Form 1. New Matter SHEeEtT® 
lawyer will usually take his case, unless pressure of other cases or 
other considerations make it desirable for another to handle the case. 
Irrespective of who is assigned the case, however, a “New Matter” s 
form, Form 1, is made out as completely and accurately as possible. 
This form initiates the case into the office machinery; two or more is 
copies may be made, one of which is retained by the lawyer in charge a 
of the case, and is transferred whenever the case is reassigned to " 
another ; the other copy is duly filed in the case files, to become a part to 
of the permanent files of the case. Each new matter is assigned a la 
fo 


* Adapted from Law Office Management, Special Committee of Bar Asso- 
ciation of the City of New York (1931). ent 
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number on such sheets by an office clerk, and thereafter this file num- 
ber is always used to identify the case in all the accounts and records 
of the office. 

Each lawyer generally keeps an office diary in which daily en- 
tries are made concerning every case and matter he deals with. Some 
offices maintain large and voluminous office diaries to keep a daily 
account of all matters of any importance which must be executed 
day by day. At the end of each day, a clerk assigned to the duty, 
prepares an office memo slip, called a “Tickler”, Form 3, and directs 
the same to the attorney in charge of the litigation; should the latter 
have forgotten about the step to be taken or the nature thereof, the 
“tickler” serves as reminder. This office diary may also serve as the 
source from which entires are made in a Case Register containing 
a series of case dockets for each case handled through the office. 
Form 2 is an illustration of a typical case docket. By means of this 
Case Register, and accurate and complete record in summary form is 
maintained of the exact status of each case, the attorney in charge 
thereof, and what has been done to date. This is truly a valuable 
record in the law office. 

The accounting for stenographic work may be controlled on a 
cash basis. Such costs are a direct element in the cost of a particular 
case. Each stenographer or secretary is required to report, on a folio 
basis all stenographic work properly chargeable to clients, for entry 
in the clients’ accounts, at standard folio rates, determined on a cost 
basis. Legal documents are generally divided into folios in order to 
facilitate the assessment of costs thereon. Form 4 is suggested as the 
Stenographer’s Charge Ticket. 

The folio rate will differ, of course, for record and carbon copies. 
These standard rates may be fixed either upon the basis of public 
stenographers’ folio rates, or upon the basis of figures arrived at 
through analysis of the combined expenses for salaries, typewriter 
€quipment, maintenance and office supplies for a period of six 
months or a year, or upon a salary basis plus a given percentage for 
general overhead. It would seem that the last method suggested 
is the preferable, because the firm is interested in actual costs, 
tather than normal or standard costs. It may be desirable, however, 
to compare the standard folio rates with the rates the firm uses, and 
to account, if possible for whatever variation exists. In the larger 
law firms, this item may assume considerable proportions and there- 
fore is worth checking. In smaller firms, these costs may be ignored 
entirely. 
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Jacxson, Jones, & Jackson, Attorneys 
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Managing Clerk 


(Please note below disposition of matter and return to the 
Managing Clerk) 
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Form 3. THe “TIcKLER’® 



































JACKSON, JONES & JACKSON Date: 
Attorneys 
Stenog: 
Client Office No: 
Prepared under direction of; 
Remarks: 
Short Title: Record Folios Carbon 
Tyne of Work Dictated | Copy 
| ieee — _. 
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Form 4. STENOGRAPHER’S CHARGE SLIP 





*Adapted from Law Office Management, Special Committee of the Bar 
Association of the City of New York (1931). 
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An adequate and well maintained filing system contributes largely 
to the successful operation of the law office. Cases must be properly 
indexed and so classified that they are available at a moment’s notice, 
Designated office clerks collect and classify new material, condense 
the files of “closed” cases as much as possible and relegate them 
to the basement filing or storage rooms, for future use; “dead” ma- 
terial should be destroyed. 


Consecutive numerals may be used for the firm files, with cross- 
indexed alphabetical indexes. Personal files for firm members are 
also maintained alphabetically. Any new matter which comes into 
the office is given its number ; where a given case expands into several 
matters for the same client, the original number is preserved as far 
as possible, with subclassifications. That is to say, a given number 
may be 36901, and new matter thereunder would be 36901-A, 
36901-B and so on. The file number is usually assigned by a clerk 
when the “New Matter” sheet (Form 1) is completed. 

Each file is itself classified, but within each file, there exists an 
independent classification, to facilitate the finding of materials. Such 
classications within the files are as follows: 


(1) New Matter Sheet 
(2) Correspondence (including telegrams, cables, etc.) 
(3) Documents of all sorts 
(4) File for copies of court papers (fastened and indexed) 
(5) Original papers to be filed in Court. 
(6) Summaries of Law of the Case 
(7) Summaries of Facts of the Case 
(8) Duplicates 
(9) Drafts and proofs 
(10) Client’s Papers 
(11) Final Disposition of Case 


VII. Time RECORDING AND VALUATION 


In order to ascertain the exact cost of every case, it is important 
that a complete and accurate record of the time spent by every 
member of the firm be maintained. Whether or not the actual amount 
billed to the client, including fees and disbursements, has any rela- 
tion at all to the actual costs of the case is of no significance. As 
with any other field of endeavor, a starting point—i.e., cost—is 
essential to the successful operation of the law office. 

Since it is advisable for most law firms to operate on a cash 
basis, neither billed nor unbilled services rendered appear on the 
general books of account. However, it is suggested that a cost record 
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be maintained in order to indicate services rendered at cost. These 
cost records are statistical in the sense that they are not controlled 
by any account on the general books. 

Each lawyer may be required to fill out a Weekly Summary 
Time & Expense Report, Form 5. In larger offices, this form may 
be modified so as to be rendered daily rather than weekly, if needs so 
dictate. This record is loose-leaf in form, being made out in duplicate, 
the original and duplicate being of different colors. The original 
should never be taken from the files, while the duplicate may be 
used by those who prepare the statements for clients. To be of any 
value, the form must be accurately and completely executed every 
day, the exact number of hours expended on each case, for every day 
of the week, including Sundays and holidays, if any. Also, what- 
ever expenses are paid or whatever receipts are received in connection 
with the case must be recorded on this sheet. This record affords 
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Form 5. ATTORNEY’s WEEKLY SUMMARY TIME & EXPENSE REPORT 
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the basis of billings to clients. (As suggested in Section IV, no 
attempt is made to value or record in any way unbilled time—that is 
to say, “work in process” in the law office is never recorded on the 
books. ) 

It may be advisable to utilize a Case Cost Account Record, Form 
6, which is a form wherein all the elements of cost of a particular 
case are collected to form the basis for billings to clients; it is often 
difficult and cumbersome to ascertain directly the elements of cost 
of a particular case from the individual Weekly Summary Time and 
Expense Reports, Form 5.7 Periodically, from these time records, 
summaries of the billed and unbilled services rendered on each case 
is ascertained for each lawyer. This will clearly show summarized 
information about “work in process” of each lawyer and of each case 
and may indicate the extent of the time unprofitably spent. 
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Form 6. Case Cost AccouNT 


A rate card is made up for each member of the entire staff and is 
used by the clerk in charge of the cost ledger in making extensions. 
A “cost per hour” figure of the time of each lawyer is first de- 
termined. This may be ascertained by different methods depending 
upon the individual status of the lawyer in the firm. The cost rates 
should be revised annually unless otherwise required. In the case of 
some of the senior partners, the rate may have to be determined 
somewhat arbitrarily; generally, the yearly salary of the partner 
divided by the number of days of his productive employment in the 
firm will yield the rate. The usual number of productive hours, after 
allowing for vacations, holidays and iliness is somewhat between 1500 
and 1800 hours. A moments thought will indicate that this rate 
may actually underestimate the worth of the senior partners to the 





* Where Form 6 is used, the information in Form 5 is the source from which 
Form 6 is compiled. 
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firm, but some rate must be determined for cost purposes and the 
one suggested is perhaps the most nearly accurate. In the case of the 
junior members, law clerks, stenographers, bookkeepers, and others, 
the rate may be easily determined by dividing the annual salary of 
each by the fixed productive hours per year of each. 

It often happens that members of the staff are compelled to 
work after regular hours to complete a given case. Generally, no 
extra compensation is given for such overtime, although the extra 
expense, such as “supper money”, is sometimes paid by the firm. 
Whatever time does accrue over the regular time is added to the 
length of the vacation periods, if full time is otherwise required of 
that particular individual. In the case of clerks and stenographers, 
overtime is frequently off-set by “time off” of the regular schedule. 

In some law offices, a much simpler procedure is used. A Charge 
Slip, Form 7, is utilized as the initial record of all charges to clients ; 
it is generally made up by the office staff at the direction of each in- 
dividual member of the firm. These charge slips are then numbered 
to insure that none of them are later lost or mislaid. The charges 
are then posted to the individual accounts in the Cash Journal; the 
total of all charge slips is the basis for a debit to a Receivables 
Account and a credit to a Services Account. If the amounts billed 
are less than or exceed the amounts charged through these charge 
slips, the accounts are adjusted accordingly. This procedure has 
much to commend itself, as it avoids many of the complications in- 
cident to the more detailed procedures. 


CHARGE SLIP 
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Form 7. CLIENT’s CHARGE SLIP 


The handling of overhead is somewhat of a problem in the law 
office. The total overhead expense may be divided by the chargeable 
time of the permanent staff of lawyers only and the result will yield 
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a productive hourly rate for overhead. This is then allocated to each 
case on the basis of hours spent thereon. It is a common practice 
in some law firms to add a certain portion of the overhead to the 
cost of each lawyer’s time per hour. This latter method is some- 
what inaccurate and may not reflect the true elements of cost. The 
size of each firm will largely determine the method to be used. 

With respect to standard charges for certain services rendered by 
the lawyer, every law firm has a general list of charges, for leases 
of various kinds, contracts, notices, and so on. Each attorney in 
charge of the case uses his own judgment generally based on cost, 
in the determination of the fee. In the more important cases, as in 
a sizeable personal injury case, the lawyer in charge will generally 
consult with the other members of the firm. Factors taken into-con- 
sideration in such cases are the client’s ability to pay, the amount 
recovered for him, the type of case, costs thereof, and other factors. 

The client’s statement is generally supervised by the lawyer in 
charge of the matter to be billed, because he knows most about the 
charges. The bill is prepared in duplicate and is the standard form 
of statement. Form 8. The original is sent to the client for collec- 
tion while the duplicate remains in the permanent office file.® 


VIII. THe System GENERALLY 


Form 9 illustrates the client’s ledger sheet, to which are charged 
and credited the proper amounts. It is deemed advisable to separate 
Disbursements from Services, since prepayments of disbursements 
are not part of gross income of the firm in any sense whatsoever, but 
are necessary incidents to the practice of law. In fact, if the two were 
shown in one amount, excessive disbursements in individual cases 
or jn the aggregate might easily distort an analysis of costs. 

Disbursements are indicated in the attorney’s Time and Expense 
Reports for each case. But there may very well exist certain ex- 
penditures made on behalf of the client which were not handled 
through the attorney. Every person making an expenditure is re- 
quired to file with the bookkeeper a voucher, Form 10, indicating the 
purpose of the disbursement, the amount, date, by whom made, 
and the case to which it is incidental. When the expenditure is small, 
the person making it advances it and is later reimbursed, upon the 
presentation of the voucher and evidence of payment. With the ex- 
ception of these small expenditures, all outlays should be approved by 





: *The “code” at the top of the duplicate statement usually does not appear 
in the original which is sent to the client. 
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Totel 


I hereby certify that I personally disbursed the amount and/or 


worked overtime as above set forth, and acknowledge receipt thereof es 


indicated. 





Office No: Authorized: 





Form 10. Petry CasH VoucHErR® 


certain designated individuals to allocate accountability and responsi- 
bility. The following scheme may be adopted, with individual vari- 
ations to suit individual needs: 

(1) All salaries and adjustments should be approved by the 
partners or any one of them designated for the purpose. 

(2) Current and normal office expenses may be made with the 
approval of the head office clerk up on to $25.00 (or a smaller 
amount. ) 

(3) Extraordinary expenditures over $25.00 should be author- 
ized by a partner. 

(4) Disbursements for clients may be made by the attorney 
in charge with approval of his superior unless the same exceeds a 
given amount, i.e., $100 or less. 

(5) A partner’s expense up to a certain sum may be incurred 
upon his own signature, but another partner must approve anything 
in excess thereof. 





* Adapted from Law Office Management, Special Committee of the Bar 
Association of the City of New York (1931). 
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Disbursements made by the firm, either on its own account or 
on behalf of its clients, should be supported by properly approved 
youchers, in order to afford the basis for voucher register entries. 
These may be in the form of invoices, payrolls, receipts and the 
like. The disbursements are generally recorded through the Cash 
Disbursements Journal and are posted to the individual clients’ ac- 
counts. Typical sheets from the Cash Receipts and Cash Disburse- 
ments Journals are illustrated in Forms 11 and 12. It will be noted 
that the General Funds, in both the Cash Receipts and the Cash 
Disbursements Journals are carefully segregated from the Trust 
Funds. With this one exception, the Journals are similar to those 
used in the average business enterprise. 

A Petty Cash Journal may be used where numerous petty ex- 
penses are made from time to time and it is not desirable to record 
each individual item in the Cash Disbursements Journal. An imprest 
fund is established, varying from $50 to $200, depending upon the q 
needs of the particular office, by means of a proper authorization 
and a check actually drawn and cashed. This amount is charged to j 
the imprest fund account (Petty Cash) and is credited to the proper I 
bank account on which it is drawn. The clerk in charge of the fund 
may then make expenditures from this petty cash fund as necessary, 
such fund being reimbursed periodically for actual expenditures as 
evidenced by proper vouchers. At the time petty cash fund is re- 
plenished, a charge is made on the books to the various types of 
expenses as evidenced by the vouchers presented therefor. Thus 
the fund account in the ledger is always maintained at the stated 
amount, either in the form of actual cash or properly approved vouch- | 
ers for expenditures or a combination of both. 

All payments of cash should be made by check, except the inci- 
dental items which are handled through the petty cash fund on the 
imprest system. Likewise, all receipts should be deposited daily. 
Such a procedure results in permanent records of all cash transactions 
and facilitates verification and the audit of an item which is par- 
ticularly susceptible of misappropriation, i.e., cash. 

Approvals of vouchers should be indicated in some way on the 
voucher; a rubber stamp is often used designated as follows; 
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All vouchers should be numbered consecutively and entered in a 
Voucher Register, which contains columnar division in standard 
form, with the date, voucher number, name, amount, payment date, 
check number and general remarks. This record is not controlled by 
the general ledger. 


The General Journal and General Ledger, standard in size and 
form, are generally used only for the opening, closing, adjusting en- 
tries and exceptional items and postings thereof. Subsidiary ledgers 
may consist of Unbilled Disbursements Ledger, Trust Funds and 
Expense Ledgers. Each is controlled by a general account in the 
general ledger. Forms 13, 14 and 15 represent standard forms of 
the Notes Receivable Journal, Ledger Sheets, and Voucher Register 
respectively. A Private Journal and Ledger may also be kept where 
the accounts with individual partners are desired to be kept con- 
fidential. An expense distribution book is a standard columnar book 
having columns to accomodate the various expense items in the 
classification of accounts. 


IX. AccouNTING STATEMENTS AND REPORTS 


In a fairly large office, the following statements and reports may 
be issued as indicated : 


I. Weekly 
(a) Cash Receipts and Disbursements (in detail, as to each week with 
cumulative totals for the month and year.) 
II. Monthly 
(a) Balance Sheet (Containing all assets, liabilities, determined and 
contingent, and proprietary interest.) 
(b) Statements of Accounts Receivable from Clients, (showing dates of 
billings.) 
(c) Advances 
(d) Statement of income and Expense 
(e) Statement of the Partners’ Accounts and reconcilation of changes. 
(f) Bills Rendered during period 
(g) Statement of Collections 
III. As Required: 
(a) Statement of Securities owner 
(b) Statement of Trust Funds 
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Form 13. Notes RECEIVABLE JOURNAL’? 
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ADDRESS: 
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Form 14. STANDARD LEDGER SHEET FOR ACCOUNTS PayaBLe!! 





VOUCHER REGISTER 





Month of: Page No. 
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Form 15. VoucHErR REGISTER!” 


CONCLUSION 


The fundamental thesis of this paper is that an adequate system 
of accounting books and records is an absolute essential in the mod- 
ern law office. Every lawyer and law partnership should maintain an 
accurate record of all business transactions, including accounts of 
assets, liabilities, proprietary interest, income, expense, agency and 
trust funds, and all other necessary and proper accounts. The forms 
and practices herein suggested were designed for general usage and 
may very easily be modified to meet individual needs. 





* Adapted from Paton, Accountants’ Handbook, (1936) 283. 
™ Recommended by Charles R. Hadley Co., Los Angeles. 
* Adapted from Paton, Accountants’ Handbook (1936) 846. 

















STATUTE LAW 


CriIMINAL LAw—COMMENT ON FAILURE OF ACCUSED TO 
TestIFy.—The proposal that the prosecution be permitted to com- 
ment on an accused’s assertion of his constitutional privilege not 
to testify has been approved by the committee on crime of the State 
Bar Association of Wisconsin,! the American Bar Association,? 
the Attorney General’s Conference on Crime,? the American Law 
Institute, Minnesota Crime Commission,5 and by many other crime 
commissions and studies,* beginning as early as the Missouri Crime 
Survey in 1926. 

The proposition approved by the American Law Institute was, 
“The judge, the prosecuting attorney and counsel for the defense 
may comment upon the fact that the defendant did not testify”.? 
The American Bar Association approved of a resolution “That by 
law it should be permitted to the prosecution to comment to the 
jury on the fact that a defendant did not take the stand as a wit- 
ness; and to the jury to draw reasonable inferences”. The New 
York Crime Commission recommended that the change be made by 
striking out of the present New York statute® the provision that 
failure to testify shall create no presumption against the defendant.!° 
It might be desirable also to insert in place of the stricken words 
a positive grant of the power to comment, as follows: “and if he 
does not testify, the judge, the prosecuting attorney, and counsel 
for the defense may comment on such fact”. 

The Supreme Court of the United States has decided’! that 
the instruction of a state court that an unfavorable inference may 
be drawn from the silence of the accused is not rendered unconsti- 
tutional by the due process clause of the Fourteenth Amendment. 
Turning now to state laws and constitutions two articles’? afford 
able summaries of the situation. From them we see that nowhere 





*Report, February 8, 1935. 

*56 A.B.A. Rep. 137-152; (1934) 20 A.B.A.J. 651-4. 

*21 A.B.A.J. 10, Resolution VII, provision 6 (Jan. 1935). 

*9 Proc. Am. L. Inst. 202-218 (1930-1931). 

‘Report (1934) pp. 1, 44 ff. 

*For a good collection of these, see Discussion of Proposed Criminal Law 
Enforcement Reforms, New York County Lawyer’s Association, pp. 74 ff. 

9 Proc. Am. L. Inst. 202, 218 (1930-1931). 

*56 A.B.A. Rep. 137, 152. 

*Gilbert’s New York Annotated Criminal Code & Penal Law (1933), §393 
provides, “The defendant in all cases may testify in his own behalf, but his 
neglect or refusal to testify does not create any presumption against him”. Wis- 
consin has a similar statute, namely, Wis. Stat. (1935), $325.13 which provides, 
“In all criminal actions and proceedings the party charged shall, at his own re- 
quest, but not otherwise be a competent witness; but his refusal or omission to 
testify shall create no presumption against him... .” 

*New York Crime Commission Report, p. 73 (1930). 

“Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 97 (1908). 

* Reeder, Comment Upon Failure of Accused to Testify (1932) 31 Mich. L. 
Rev. 40; Bruce, The Right to Comment on the Failure of the Defendant to Testify 
(1932) 31 Mich. L. Rev. 226. 
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was the accused a competent witness before the eighteen-sixties, and 
the legislation which made him competent nearly always provided 
that his failure to testify should not create any presumption against 
him. This is the general rule as shown by an analysis of the statutes 
of forty-two of the states. The states which do not conform to the 
general rule are: Georgia, where by statute the accused is not a 
competent witness; Iowa and New Jersey, where the constitutions 
clearly do not prevent comment upon the silence of the accused; 
Ohio, where Article I, section 10, amended September 3, 1912, per- 
mits counsel to comment on the silence of the accused; Nevada, 
where the court may not comment upon his silence unless he requests 
it to instruct the jury upon his right to refrain from testifying; and 
South Dakota, where a rule which had prevailed since 1879 was 
changed in 1927 to provide that the failure of the accused to testify 
in his own behalf was a proper subject of comment by the prosecut- 
ing attorney. In California, Colorado, Massachusetts, New York, 
South Carolina, Tennessee, Vermont, West Virginia, and Wyom- 
ing the courts have held that the state constitutional provisions 
which provide that no person shall be compelled to be a witness 
against himself prohibit, in themselves, comment upon the failure of 
the accused to testify. Also, some decisions hold that guilt cannot 
be established by the failure to testify alone. 

In the recent case of State v. Wolfe'* where the constitution- 
ality of a statute permitting the prosecuting attorney to comment 
on the failure of the accused to testify in his own behalf was in 
issue, the majority (four judges) held the statute to be unconsti- 
tutional in view of Section 9, Article VI of the South Dakota 
Constitution which provided, “No person shall be compelled in any 
criminal case to give evidence against himself”. The majority opin- 
ion, however, recognized that the right to comment upon failure of 
the accused to testify in his own behalf should be conferred upon 
prosecuting attorneys as a matter of public policy; but that, if 
prosecutors are to have such right, it must be conferred upon them 
by constitutional amendment. The two minority judges each wrote 
a very vigorous dissent. 

To promote justice, it is necessary to eliminate the old worn 
out privilege of the accused to remain silent. This idea is not new. 
As early as 1905,!5 it was pointed out that the privilege originated 
years ago when most crimes were punishable by death and when 
the accused was deprived of the aid of counsel and not allowed 
compulsory process to obtain witnesses for himself. All this has 
been changed, and the accused is now amply protected in every respect 
so that he need no longer be in fear of being at a disadvantage at 
his trial. We have given the accused modern safeguards and at 
the same time have retained the archaic privileges which had been 





* Idem. 

* 266 N. W. 116 (S. D. 1936). 

“Terry, Constitutional Provisions Against Forcing Self-incrimination (1905) 
15 Yale L.J. 127. 
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extended to him because he did not have those safeguards. Judge 
Taft expressed these same views.1® 

The argument has been made?’ that, since crime is usually secre- 
tive, interrogation of the accused becomes essential in order to un- 
tangle many crimes. An innocent person is not harmed by becoming a 
witness to help the court clarify the matter, yet we have built up a 
wall behind which the guilty hide and back of which the court may 
not look. Whereas the privilege was originally designed to protect 
the innocent, it is now used merely as a shield for the guilty.18 


Many authorities who have made a thorough study of the 
situation state that what is termed the “third degree” has arisen 
because the accused need not testify on the stand, and, therefore, 
the police, by various means, attempt to force the accused to con- 
fess beforehand. If the accused were made to testify in his own 
behalf, there would be less incentive to resort to the “third degree”.!® 

Thus, there seems to be little reason why the defendant should not 
be bound to testify in his own behalf in a criminal proceeding as in 
a civil suit; and if he does not do so, a presumption should be 
raised against him. If he is innocent, he is doing himself no harm 
by answering questions; and if he is guilty, we should not put ob- 
stacles in the way of justice in order to protect him. This idea has 
been admirably expressed by Justice Appleton of the Supreme Court 
of the State of Maine :?° 


“Taft, The Administration of Criminal Law (1905) 15 Yale L. J. 

” Stevens, Archaic Constitutional Provisions Protecting the Accused “t1914) 
5 J. Crim. L. and Criminology 16. 

*Irvin, The Third Degree and the Privilege Against Self-incrimination (1927) 
13 Corn. L.Q. 211. 

* Grant, Self-incrimination in the Modern American Law (1930) 5 Temp. L.Q. 
368; Irvin, The Third Degree and the Privilege Against Self-crimination (1927) 
13 Corn. L. Q. 211; Pound, Legal Interrogation of Persons Accused or Suspected of 
Crime (1933) 24 J. Crim. L. and Criminology 1013. 

* Maine v. Cleaves, 59 Me. 298, 300 (1871). 

“The statute authorizing the defendant in criminal proceedings, at his 
own request, to testify, was passed for the benefit of the innocent and for 
the protection of innocence. 

“The defendant, in criminal cases, is either innocent or guilty. If innocent, 
he has every inducement to state the facts, which would exonerate him. 
The truth would be his protection. There can be no reason why he should 
withhold it, and every reason for its utterance. 

“Being guilty, if a witness, a statement of the truth would lead to his 
conviction, and justice would ensue. Being guilty, and denying his guilt as 
a witness, an additional crime would be committed, and the peril of a con- 
viction for a new offense incurred. 

“But the defendant, having the opportunity to contradict or explain the 
inculpative facts proved against him, may decline to avail himself of the 
opportunity thus afforded him by the law. His declining to avail himself of 
the privilege of testifying is an existent and obvious fact. It is a fact patent 
in the case. The jury cannot avoid perceiving it. Why should they not 
regard it as a fact of more or less weight in determining the guilt or in- 
nocence of the accused? 

“The silence of the accused,—the omission to explain or contradict, when 
the evidence tends to establish guilt is a fact,—the probative effect of which 
may vary according to the varying condition of the different trials in which it 

may occur,—which the jury must perceive, and which perceiving they can 
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A serious problem, however, inheres in the fact that if the 
accused takes the stand in his own behalf he is subject to impeach- 
ment and to examination regarding matters affecting his credibility, 
the same as any other witness.?1 

Professor Wigmore?? points out that when the accused takes the 
stand in his own behalf, he is in the position (1) of an accused, and 
(2) of a witness. The rules of proof forbid using an accused’s 
bad moral character against him, unless he himself has opened the 
door to it by putting in evidence of his good character, and also 
forbid, in any event, evidencing that character by prior acts of mis- 
conduct on his part. On the other hand, an ordinary witness may be 
discredited by evidence of his reputed character for unveracity, 
and in some states by evidence of his reputed general bad char- 
acter. This character may be further evidenced by his conviction 
of a crime and, on cross-examination, by his answers as to other 
specific bad conduct. Therefore, though the accused is immune 
from this exposure in his status as accused, yet in his status as wit- 
ness he is open to it. The two sets of rules are obviously in con- 
flict, but the solution, everywhere accepted, is that the accused may 
be discredited like any other witness. This often results in unfairness 
to the accused, for the jury will not always follow the judge’s in- 
structions to use such evidence only to discredit him as a witness, 
but may also use it as a main or subsidiary source of inference of 
his bad character and thus his guilt as a defendant in the present 
case. This is so because a jury does not always make the subtle dis- 
tinction which the law makes in regard to the proper and improper 
use of such evidence. 

The extent of this impeachment rule is perhaps the main reason 
why defense lawyers do not care to have the accused take the 
stand in his own behalf, whether he is guilty or not. Thus, it must 
be recognized that however desirable it is that the accused should 
testify in his own behalf, or, if he fails to do so, that the prosecution 
may comment upon such failure to the jury, the other side of the pic- 
ture must be noted. It is apparent that some change should be made 
in the impeachment rule if we are going to insist on the accused’s 
taking the witness stand in his own behalf. One possible way would 





no more disregard than one can the light of the sun, when shining with full 
blaze on the open eye. 

“Tt has been urged that this view of law places the prisoner in an 
embarrassed condition. Not so. The embarrassment of the prisoner, if em- 
barrassed, is the result of his own previous misconduct, not of the law. If 
innocent, he will regard the privilege of testifying as a boon justly conceded. 
If guilty, it is optional with the accused to testify or not, and he cannot 
complain of the election he may make. If he does not avail himself of the 
privilege of contradiction or explanation, it is his fault, if by his own miscon- 
duct or crime he has placed himself in such a situation that he prefers any 
inferences which may be drawn from his refusal to testify, to those which 
must be drawn from his testimony, if truly delivered”. 

*=70 C. J. 798. 
* 2 Wigmore, Evidence (2d ed. 1923) §$890 et seq.; Wigmore, Evidence (Stu- 
dents’ ed. 1935) §§165 et seq. 
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be to enact a statute along these lines: “An accused person who 
takes the stand as a witness, in his own behalf, may not be impeached 
by showing prior specific acts of misconduct upon cross-examination, 
or by the record of a conviction”. 

Epwarp M. SHEALY. 


CRIMINAL LAW—RECLASSIFICATION OF CERTAIN OFFENSES AS 
Crvit INSTEAD OF CRIMINAL.—During the past three years three 
studies have been under way in the Wisconsin Law School dealing 
with criminal law.’ The first consists of gathering into one criminal 
code all sections of the statutes defining crimes and misdemeanors 
classified, on a basis similar to that of the present statutes, according 
to the nature of the social interest invaded. The second consists of 
bringing together the sections of the statutes relating to criminal pro- 
cedure in an arrangement based upon that of the Model Code of 
Criminal Procedure of the American Law Institute, so as to comprise, 
when supplemented by provisions taken from that code and from 
other sources, a complete code of criminal procedure for courts of 
general criminal jurisdiction. 

One of the most difficult problems of the first study arose from 
the disruption of the provisions of the statutes relating to adminis- 
trative departments that would be caused by removing therefrom 
the multitude of misdemeanors. Codifiers in Pennsylvania and Illinois 
solved this problem by leaving such regulatory offenses out of the 
criminal code. In the Wisconsin study it was decided to fit them into 
the criminal code as an experiment, and then to determine where 
they should finally be placed in the statutes and whether they should 
be crimes or offenses punishable by penalties imposed under civil 
procedures. 

Mr. John E. Conway? has undertaken, in the third study, to seg- 
regate these regulatory offenses and to substitute, where appropriate, 
civil for criminal liability as a sanction. Because there is no intrinsic 
difference between acts visited with a penalty imposed under criminal 
procedure and those dealt with under civil procedure, scholars have 
long been perplexed to define crime in such a way as to distinguish it 
from civil offense or to state principles to guide such a discrimination. 
Mr. Conway has now examined the several hundred sections of the 
statutes defining regulatory offenses and as to each offense has come 
to a decision on whether it should remain a crime or be a civil offense. 
His report consists of section numbers with key letters to indicate his 
decision and the reasons for it, with only those portions of sections 
requiring amendment set out in full. This is introduced by a general 
statement of the principles that he used in making these decisions. 
They are explained by him in the following excerpts from his pre- 
liminary statement : 





*This work is part of a University of Wisconsin research project, funds 
having been provided in part by the Research Committee of the Graduate School. 
7 A.B. (1931), LL.B. (1935) University of Wisconsin. Attorney, Watertown, 
Wisconsin. He has been assisted by Jack N. Eisendrath and Edward A. Sowicky, 
students in the Wisconsin Law School. 
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The study is primarily concerned with the substantive criminal law of 
Wisconsin. It proceeds upon the assumptions that (1) law as a means of social 
control would be made more effective if the substantive criminal law were 
revised to make it conform more closely to the popular idea of what that 
law ought to be,* especially in the field of criminal intent; (2) since there 
seems to be a general feeling that respect for criminal law is in some ratio 
inversely proportional to the number of crimes on the statute books, and 
since the undiscriminating use of criminal law as a means of social control 
results in placing the stigma of crime on persons not truly criminal, the use 
of the criminal law should be restricted to those cases where it alone can 
provide adequate means of control; (3) because the safeguards of criminal 
procedure hamper enforcement and prosecution of many minor offenses, and 
because many regulatory statutes require administration by technical experts 
to make enforcement effective, any act should be removed from the criminal 
code when it can be shown that some type of civil procedure would produce 
better results.‘ . . . 

The following changes are proposed: (1) A statute providing that in 
every prosecution for crime, a non-negligent and reasonable mistake of fact 
shall be a defense, if the act would not have been a crime had the facts 
been as the defendant believed them to be. The burdens of pleading and proof 
are left unchanged; so the law is free to develop. But every crime would 
contain a mental element; criminal intent would return as an indispensable 
feature of the criminal law. Viewing the above rule from a different angle, 
it is apparent that no act for which absolute liability is imposed can remain 
a crime; if it is found that the legislative wish is to impose absolute liability, 
the act must be removed from the list of crimes, and a non-criminal sanction 
imposed. 

Civil offenses, however, will not be restricted to the exact converse of 
criminal offenses; i.e., though a crime must contain an element of mens rea, 
there is no requirement that civil liability to the state cannot be imposed 
even if a mental element is required. (2) Hence, the following statute is 
proposed: In all civil actions for a penalty or forfeiture the liability shall 
be absolute, and lack of scienter shall not be a defense unless the word “know- 
ingly” or some similar word is used.* If such a word is used, knowledge shall 
be presumed unless the defendant pleads lack of knowledge and introduces 
sufficient evidence to make a jury question upon that issue. If such evidence 
is introduced, the burden shall be upon the state to persuade the trier of the 
facts to a reasonable certainty and by a fair preponderance of the evidence, 
that the defendant did have scienter. 





*“The fact that in so many of these crimes a reasonable mistake of fact is 
not a defense has aided their enforcement but has greatly diminished, if not 
entirely removed, the feeling that it is ‘wrong’ to violate a statute merely because 
it provides for penal sanctions. People believe that criminal liability should be 
avoided, as one would a reef, in self-protection; but no moral constraint dictates 
obedience to our modern bureaucracies. Such an indiscriminate use of the criminal 
law weakens its hold as the arbiter of respectable conduct.” Hall, The Substan- 
tive Law of Crimes, 1887-1936 (1937) 50 Harv. L. Rev. 616, 623. And see Warner 
and Cabot, Changes in the Administration of Criminal Justice (1937) 50 Harv. 
L. Rev. 583, 590. 

*See Sayre, Public Welfare Offenses (1933) 33 Col. L. Rev. 55, 69. And see 
Philip F. LaFollette, Enforcement of the Criminal Law (1925) 16 Reports of State 
Bar Assoc. of Wis. 143, 146. 

*See Hall, Note 3, above, at 644. 
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Having in mind these proposed statutory changes, we may state the rules 
which have been used as a guide in the process of unburdening the criminal 
code: 


I. No act which imposes absolute liability should remain criminal. 


II. If the only penalty imposed for a present crime is a fine, the act should 
be removed from the criminal code, for the penalty can as well be imposed 
by civil action.* 

III. If a present crime was not a crime at common law, if its commission does 
not prima facie indicate a dangerous personality, and if the act is not 
popularly regarded as reprehensible, the act should be removed from the 
criminal code. 


IV. If the act is of a type that requires the interest and expertness of a 
specially designated and qualified official for its efficient enforcement, it 
should not be a crime unless it clearly does not come within Class III. 


It is now intended to prepare lists, by section numbers, of these 
regulatory offenses to show the proposed disposition of each as a 
civil offense or as a crime, and to submit these lists to the various 
state departments for comment on the sections in which they are 
interested. 

Observations of lawyers or other interested persons on this 
procedure, and indeed on any phase of these three studies, would be 
appreciated by the undersigned. 

ALFrep L. GAUSEWITz* 


Lasor LAw—APpPROPRIATE UNIT FoR COLLECTIVE BARGAINING. 
—By a multitude of decisions the National Labor Relations Board 
is gradually charting the new statutory sea of industrial bargaining. 
To determine what is the legislatively undefined employees’ bar- 
gaining unit is a constantly recurring problem. Witness a recent 
Wisconsin controversy. In this case a craft union claimed the right 
to be certified as the exclusive representative of those drivers and 
loaders of a motor carrier who were employed in Milwaukee County, 
Wisconsin, by virtue of the fact that a majority of such employees 
had designated the union as their representative. An industrial union 
contested the claim on the ground that a majority of all the employees 
of the carrier wherever employed had designated it as their represen- 
tative and claimed therefore it was the exclusive representative of all 
the employees including the drivers and loaders. Held: the drivers and 
loaders employed in Milwaukee County constitute an appropriate 
unit, and the craft union is certified as their representative.’ 





*An attempt to secure this result was made by the amendment of Wis. Stat. 
$288.01 in 1935. 

*B.A. (1915), LL.B. (1917) University of Minnesota, LL.M. (1936) Stan- 
ford University. Professor of Law, University of Wisconsin. Chairman, Wisconsin 
State Bar Association Committee on Crimes. Legal Analyst, (U.S.) Attorney 
General’s Study of Release Procedures. Author, Considerations Basic to a New 
Penal Code (1936) 11 Wis. L. Rev. 346 and 480. 

*In Re Motor Transport Co., Case No. R-113 (January 22, 1937). 














368 WISCONSIN LAW REVIEW [Vol. 12 


The National Labor Relations Act provides that the represen- 
tative designated by a majority of the employees within an appro- 
priate unit shall be the exclusive representative of the unit for the 
purpose of collective bargaining.* What unit is appropriate must be 
determined by the Board.* In determining the unit, the Board is 
called upon to pass on the propriety of units based on the craft and 
industrial theories of organization and combinations of the two, and 
in the course of its decisions has approved all types,* holding that 
the proper unit is a matter to be determined by the circumstances 
of the particular case.® 

The number of employees in the unit varies, but must be more 
than one, the Board holding that one man can not bargain collectively, 
and therefore can not be a unit for collective bargaining.® The right 
to bargain collectively extends to professional and white collar workers 
as well as manual laborers,’ the Board indicating when the point was 
raised that all employees save executives were within the protection 
of the law. Employees prohibited by law from joining a union may 
be included within a unit for which the union seeks to be the bargain- 
ing representative on the theory that although they can not join the 
mion, they may be represented by it.? Although the unit is generally 
limited to those employed by one employer, where affiliated corpora- 
tions are operated as one and are under the same managerial per- 
sonnel, the employees of several corporate employers have been held 
to be one unit.'° Likewise, where several employers jointly owned 
a plant, the workers in that plant were included in a unit with those 
of the employer who controlled and managed the plant." 

Customarily, the union petitioning the Board alleges as part of its 
case that certain employees constitute an appropriate unit. In some 
cases no one contests the allegation; in other cases the employer 
denies it; or again another labor organization puts the point in issue. 
In some cases the petitioning and contesting unions have agreed to 
respect each other’s jurisdiction and are subject to a central authority 





*49 Stat. 453 (1935), 29 U.S.C.A. §159. 

* Ibid. 

“In Re International Filter Co., 1 N.L.R.B. 489 (1936) (craft unit); In Re 
Pittsburgh Steel Co., 1 N.L.R.B. 256 (1936) (industrial unit); In Re Canton 
Enameling and Stamping Co., 1 N. L. R. B. 402 (1936) (some employees placed 
in craft unit remainder in industrial unit). 

“In Re Houde Engineering Corp., 1 (first) N.L.R.B. 35, 44 (1934); In Re 
Grace Lines, Inc., Case No. R-110 (November 11, 1936). 

*In Re Hildinger Bishop Co., 1 (first) N.L.R.B. 127 (1934); In Re Luchen- 
bach Steamship Co., Inc., et al., Case No. R-41-R-60 (October 30, 1936). 

"In Re Chrysler Corp., 1 N.L.R.B. 164 (1936); In Re Associated Press, 
7 N.L.R.B. 686 (1936); In Re Consumers’ Research, Inc., Case No. C-52 (July 7, 
1936). 

*In Re Chrysler Corp., 1 N.L.R.B. 164 (1936). 

*In Re Luckenbach Steamship Co., Inc., et al., Case No. R-41-R60 (August 
31, 1936). 

* In Re Lykes Bros. Steamship Co. et al., Case No. R-36-R-38 (July 8, 1936); 
In Re American Hawaiian Steamship Co. et al., Case No. R-61 R-63 (Dec. 12, 
1936). 

“In Re Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936). 
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which provides machinery for the settlement of their disputes, while 
in other cases the petitioning and contesting unions are competitors 
subject to no central authority. Between whom the controversy arises 
is an important element in each case. 

While the mere fact that no one objects to the proposed unit or 
the inclusion of certain employees in it is not conclusive, the Board 
having sometimes found contrary to the undisputed allegation of the 
union,!? the determination of the unit is governed by the circum- 
stances of the particular case, and the existence or nonexistence of a 
contest over the definition of the unit is a significant circumstance. 
Concerning the employer’s objection to the propriety of a unit pro- 
posed by the employees, the first National Labor Relations Board, 
acting under an earlier statute, said: 


“When . .. the employees have chosen to organize by departments, and such 
organization is based upon a reasonable classification, it is not for the em- 
ployer to dictate some other form of organization.’”* 


The significance that the present Board attaches to the form of organ- 
ization proposed by the employees is demonstrated by the fact that 
in only three cases where labor has agreed upon the unit has the form 
agreed upon been held improper.’® 

Where labor organizations have agreed to respect each other’s 
jurisdiction, and are subject to a common central authority which 
provides machinery for the settlement of their disputes, the Board 
has consistently refused to pass on their conflicting claims of the 
appropriate unit.* In a typical case a semi-industrial union belonging 
to the American Federation of Labor requested certification as the 
representative of certain workers in the plant. A second Federation 
union challenged the propriety of the unit, claiming that certain of the 
employees could not become members of the petitioning union as their 
charters gave the contesting union and not the petitioner jurisdiction 
over the employees in question. After pointing out that both unions 
were members of the American Federation of Labor which provided 
machinery for the settlement of jurisdictional disputes, the Board held 
that in view of the policy of the Act to promote freedom of association 
and self-organization of employees, the settlement of the issue should 
be left to the machinery labor had set up for that purpose.17 The 





*In Re Richards-Wilcox Manufacturing Co., Case No. R-33 (July 8, 1936). 

*Compare In Re New England Transportation Co., 1 N.L.R.B. 130 (1936), 
and In Re International Nickel Co., Inc., 1 N.L.R.B. 907 (1936), where no one 
contested the propriety of the unit, with the contested cases, In Re Bell Oil and 
Gas Co., 1 N.L.R.B. 562 (1936), and Pioneer Pearl Button Co., 1 N.L.R.B. 837 
(1936), on the effect of geographical differences and differences in pay base on the 
unit, 

“In Re Ely and Walker Dry Goods Co., 1 (first) N.L.R.B. 94, 97 (1934). 

*In Re Segall-Maigen, Inc., 1 N.L.R.B. 749 (1936); In Re Benjamin Fain- 
blott, 1 N.L.R.B. 864 (1936); In Re Richards-Wilcox Manufacturing Co., Case 
No. R-33 (July 8, 1936). 

*In Re The Axton-Fisher Tobacco Co. et al., 1 N.L.R.B. 604 (1936); In Re 
Standard Oil Co. of California, 1 N.L.R.B. 614 (1936); In Re The American 
Tobacco Co., Case R-32 (October 31, 1936). 

"In Re The Axton-Fisher Tobacco Co. et al., 1 N.L.R.B. 604 (1936). 
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rule of this case has been followed where not one of the employees 
in question had joined the contesting union, and all who had organ- 
ized had done so along the lines proposed by the petitioning union.!* 
Where competing unions take issue as to the appropriate unit, the 
controversy must be decided and no presumption exists in favor 
of either party. Under these circumstances the Board is forced to 
rely on the general principles which in addition to those already dis- 
cussed underlie ali its decisions. The Board in discussing these prin- 
ciples has grouped them into the following four classifications: (1) 
the structure of the employer’s business; (2) the history of labor 
Felations in the industry generally and between the particular em- 
ployer and his-employees; (3) the form self-organization has taken 
among the employees; and (4) the community of interests existing 
between the employees included in the proposed unit.!® 
The structure of the employer’s business is frequently a consid- 
eration in determining the unit. The fact that one plant or subsidiary 
company is operated as a separate unit under different managerial 
personnel,”® the fact that a particular plant is capable of being oper- 
ated independent of other plants,*4 and the fact that a particular de- 
partment is distinct and separate from other departments** has served 
to limit the unit to the particular subsidiary, plant or department. The 
unit has also been limited to employees engaged in a particular process 
or group of processes within the plant, such as those engaged in pro- 
ducing and transporting oil to the exclusion of those engaged in the 
refining process,”* or those engaged in the receipt of tobacco and the 
manufacture and shipment of cigarettes to the exclusion of office, med- 
ical department, power plant, cafeteria, and machine shop employees, 
the Board holding that the latter were mere adjuncts to the primary 
group engaged in production.2* Under other circumstances, depart- 
mental distinctions have been disregarded and employees joined in one 
industrial union because of the principles discussed below.” 
The fact that employees have traditionally organized along the 
lines proposed,”* the fact that it is the customary form of organiza- 





*In Re The Standard Oil Co. of California, 1 N.L.R.B. 614 (1936). 

* First Annual Report of the National Labor Relations Board (1936) p. 113. 

In Re Gordon Baking Co., 1 (first) N.L.R.B. 202 (1934); In Re Atlantic 
Refining Co., 1 N.L.R.B. 359 (1936); In Re The American Tobacco Co. et al., 
Case No. R-32 (September 1, 1936); In Re Grace Lines Inc., Case No. R-110, 
supp. dec., (February 4, 1937). 

*In Re Atlantic Refining Co., 1 N.L.R.B. 359 (1936); In Re The American 
Tobacco Co., Case No. R-32 (September 1, 1936). 

*In Re Mosinee Paper Mills Co., 1 N.L.R.B. 393 (1936); In Re The Canton 
Enameling and Stamping Co., 1 N.L.R.B. 402 (1936). 

*In Re Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936). 

*In Re American Tobacco Co., Case No. R-32 (September 1, 1936). 

*In Re Beaver Mills-Lois Mill, 1 N.L.R.B. 147 (1936); In Re Pittsburgh 
Steel Co., 1 N.L.R.B. 256 (1936); In Re Atlantic Refining Co., 1 N.L.R.B. 359 
(1936). 

*In Re Harbor Boat Building Co., 1 N.L.R.B. 349 (1936); In Re Mosinee 
Paper Mills Co., 1 N.L.R.B. 393 (1936) ; In Re Panama Rail Road Co., Case No. 
R-108 (October 31, 1936). 
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tion prevailing in the industry,?’ and the fact that the employer in 
past dealings has treated the employees as a separate unit”® are cir- 
cumstances that the Board has considered as an important element 
in determining the unit.2® Thus, in the principal case, after pointing 
out that employees in the industry generally had organized in local 
units, the Board said: 


“This practice has arisen from the collective experience of drivers and dockmen 
the country over .. . The form of organization voluntarily chosen and retained 
for many years by employees in the industry generally is necessarily entitled 
to great weight.”” 


In a case before the first National Labor Relations Board a semi- 
industrial union had for some time represented a large number of 
employees in a plant; a craft union of welders then petitioned for an 
election to determine whether the welders wished to be represented 
by the craft or semi-industrial union. The Board refused to hold the 
election, pointing out that, in addition to the fact that such action 
might well lead to the breakdown of a strong industrial union into 
competing craft unions, “there is in the industry no history of prior 
contractual relations directly between welders and management”.*? 
Although in an earlier case the Board admitted that it would not be 
inappropriate to include transportation workers and mechanics in one 

The Act provides that the unit shall be so determined as to “in- 
sure to employees the full benefit of their right to self-organization 
and to collective bargaining and otherwise to effectuate the policies 
of this Act.”%* In view of this the Board has attached great weight 
to the desire of the employees as reflected by the form of self-organ- 
ization they have adopted and other similar circumstances.** In addi- 
tion to the desire of the employees within the proposed unit, the 
Board has considered the fact that the employees who are to be 
excluded have expressed no desire to be included in the unit,®> or 





"In Re M. H. Birge & Sons Co., 1 N.L.R.B. 731 (1936); In Re Swayne & 
Hoyt, Case No. R-106 (October 2, 1936). - 
unit,5* when the point arose in the principal case, the fact that tradi- 
tionally mechanics had organized apart from other employees was 
held to bar them from the unit. 

*In Re International Mercantile Marine Co. et al. 1 N.L.R.B. 384 (1936); 
In Re Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936). Cf. In Re Lykes Bros. Steam- 
ship Co. et al., Case No. R-36-R-38 (July 8, 1936). 

* First Annual Report of the National Labor Relations Board (1936) p. 113. 
The National Mediation Board which deals with the same problem in railroad 
disputes has declared the policy of following the traditional unit wherever possible. 
First Annual Report of the National Mediation Board (1935), p. 20. 

*”In Re Motor Transport Co., Case No. R-113 (January 22, 1937). 

“In Re United Dry Docks, Inc., 1 (first) N.L.R.B. 150, 151 (1934). 

“In Re New England Transportation Co., 1 N.L.R.B. 130 (1936). 

* 49 Stat. 453 (1935), 29 U.S.C.A. §159. 

“In Re Atlantic Refining Co., 1 N.L.R.B. 359 (1936): In Re Luckenbach 
Steamship Co. et al., Case R-41-R-60 (August 8, 1936); In Re The American 
Tobacco Co., Case No. R-32 (September 1, 1936); First Annual Report of the 
National Labor Relations Board p. 118 (1936). 

*In Re International Mercantile Marine Co. et al., 1 N.L.R.B. 384 (1936); 
In Re International Filter Co., 1 N.L.R.B. 489 (1936). 








372 WISCONSIN LAW REVIEW (Vol. 12 


have made no effort to organize with the others,®* or are ineligible 
for membership in labor organizations which represent the others.3? 
In a recent case, the Board, after pointing out that the employees de- 
sired to be included within the unit, held that inasmuch as the em- 
ployer had given no good reason to the contrary, the unit would be 
declared appropriate, thereby giving to the form of organization 
adopted by the employees a presumption of propriety.** Inasmuch 
as the employees the employer sought to exclude had been excluded 
in previous cases at the instance of labor organizations,*® and were 
forbidden to join unions by state law, the presumption would appear 
most difficult to overcome. 

Inasmuch as the Act provides that the union designated by a 
majority of the unit shall be the exclusive representative of the unit, 
it is seen that unless all the employees can secure membership in the 
same union, those who are ineligible will be denied effective repre- 
sentation. Accordingly, in determining the unit, the Board has con- 
sidered restrictions which the employees’ organizations have placed on 
membership ; and where the unit proposed by one party was more in- 
clusive than the jurisdistion of any union in the field, the Board 
has without exception limited the unit to the jurisdiction of some 
union,*! although where the union’s jurisdiction is more inclusive 
than that of the proposed unit, it does not follow that the unit will 
be reformed to conform to the union’s jurisdiction.** 

Even where the employees differ as to the form of organization 
to be adopted, the Board has considered the desire of particular groups 
of employees to be included in or excluded from the unit.** Thus 
where one union wished to include deck and engineering officers of 
a steamship line in one unit, the Board held them to be separate units 
pointing out that there was no evidence of a desire on the part 
of the employees to be a single unit ;** and in the principal case where 
the drivers and loaders employed outside Milwaukee County desired 





*In Re Bell Gas and Oil Co., 1 N.L.R.B. 562 (1936). 

In Re The Canton Enameling and Stamping Co., 1 N.L.R.B. 402 (1936); 
In Re Pioneer Pearl Button Co., 1 N.L.R.B. 837 (1936). Cf. In Re Grace Lines, 
Inc., Case No. R-110, supp. dec. (February 4, 1937). 

*In Re Luckenbach Steamship Co., Inc., et al., Case No. R-41-R-60 (Aug- 
ust 31, 1936). 

“In Re Pittsburgh Steel Co., 1 N.L.R.B. 256 (1936); In Re John Blood & 
Co., Inc., 1 N.L.R.B. 371 (1936); In Re R. C. A. Manufacturing Co., Case No. 
R-39 (August 3, 1936). 

“49 Stat. 453 (1936), 29 U.S.C.A. $159. 

“In Re Harbor Boat Building Co., 1 N.L.R.B. 349 (1936) ; In Re International 
Filter Co., 1 N.L.R.B. 489 (1936) ; In Re Black Diamond Steamship Co., Case No. 
R-107 (September 24, 1936). Cf. In Re Grace Lines, Inc., Case No. R-110 (Feb- 
ruary 4, 1937). 

“In Re Bell Oil and Gas Co., 1 N.L.R.B. 562 (1936). 

“In Re International Mercantile Marine Co. et al., 1 N.L.R.B. 384 (1936); 
In Re Black Diamond Steamship Co., Case No. R-107 (September 24, 1936); In 
Re Motor Transport Co., Case No. R-113 (January 22, 1937). Contra: In Re 
Board of Street Railway Commissioners of the City of Detroit, 1 (first) N.L.R.B. 
123 (1934) ; In Re United Dry Docks, Inc., 1 (first) N.L.R.B. 150 (1934). 

“In Re International Mercantile Marine Co. et al., 1 N.L.R.B. 384 (1936). 
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to be included in the same unit with those employed in Milwaukee 
County, and the latter wanted to be a separate unit, the Board said: 


“The Board is loath to combine in one unit employees of the company en- 
gaged in and outside of Milwaukee County, Wisconsin, knowing that a 
majority of the former prefer to bargain as a separate unit.” 


The existence or non-existence of a community of interests be- 
tween those proposed to be included in the unit is a prime considera- 
tion in determining its propriety.*° In the principal case the office 
workers of the carrier were excluded because there was not the 
requisite community of interests between them and the other em- 
ployees as to wages, hours and other working conditions. Thus in many 
other cases the Board has insisted that certain employees by the very 
nature of their work have different interests from the manual laborers. 
Thus office and clerical workers, ** professional men,** employee wel- 
fare workers—medical staff, lunch room employees, etc.**—policemen 
and watchmen,*® supervisory employees®® and those whose work is 
more closely connected with management than production® have cus- 
tomarily been barred from organizing with the main group of workers. 
The principle is invoked not only for the benefit of the more militant 
rank and file, but where the white collar men have perfected an 
organization of their own, the manual laborers are excluded on the 
same ground.®? 

The requirement of community of interests extends to qualifica- 
tions for work, experience, and duties as well as to wage, time and 
other work conditions. Accordingly employees have been placed 
in separate units because their work requires different qualifications 
or experience.®? In accordance with the craft theory of organization | 
a difference in duties or skill has often marked the boundaries of the : 





“First Annual Report of the National Labor Relations Board, p. 116 (1936). 

“In Re United States Stamping Co., 1 N.L.R.B. 123 (1936); In Re R.C.A. 
Manufacturing Co., Case No. R-39 (August 3, 1936); In Re The American 
Tobacco Co., Case No. R-32 (September 1, 1936). 

“In Re Mosinee Paper Mills Co., 1 N.L.R.B. 393 (1936) (chemists). 

“In Re Pittsburgh Steel Co., 1 N.L.R.B. 256 (1936); In Re R. C. A. Manu- 
facturing Co., Case No. 39 (August 3, 1936); In Re The American Tobacco 
Co., Case No. R-32 (September 1, 1936). 

“In Re Beaver Mills-Lois Mill, 1 N.L.R.B. 147 (1936) ; In Re Pittsburgh Steel 
Co., 1 N.L.R.B. 256 (1936) ; In Re John Blood & Co., Inc., 1 N.L.R.B. 371 (1936). 
Contra: In Re Luckenbach Steamship Co. et al., Case No. R-41-R-60 (August 31, 
1936). 

"In Re St. Joseph Stockyards Co., 2 (first) N.L.R.B. 116 (1935); In Re 
United States Stamping Co., 1 N.LLR.B. 123 (1936); In Re New England Trans- 
portation Co., 1 N.L.R.B. 130, 145 (1936). 

"In Re Consumers Research, Inc., Case No. C-52 (July 7, 1936); In Re 
R.C.A. Manufacturing Co., Case No. R-39 (August 3, 1936). 

"In Re Associated Press, 1 N.L.R.B. 686 (1936) ; In Re Consumers Research, 
Inc., Case No. C-52 (July 7, 1936). 

“In Re Chrysler Corp., 1 N.L.R.B. 164 (1936); In Re International Mercan- 
tile Marine Co. et al., 1 N.L.R.B. 384 (1936). 














374 WISCONSIN LAW REVIEW [Vol. 12 


unit declared appropriate.** At other times because of other factors 
the difference in skill and duties has been disregarded and a number 
of employees performing different functions grouped in one semi- 
industrial unit.5> Where there was no functional difference between 
the employees to be included and those excluded, and no other factor 
such as geographical differences militated against a community of in- 
terests, the Board refused to approve the unit, despite the fact that 
the employees had so organized and no one objected to the unit 
proposed.**® Although it is not controlling,®’ the Board has also 
looked at the size of the unit proposed, and has given as a reason for 
approving the semi-industrial unit the fact that there are only a few 
employees in each of the individual crafts and the fact that if craft 
organization were followed a number of unduly small units would 
result.®® 

The wage rate and pay base have also been regarded as factors 
tending to promote or hinder a community of interests.5® The fact 
that certain employees in the plant or industry receive higher wages 
than others has been held ground for placing them in a separate unit.” 
It has also been held that although employees are doing substantially 
similar work “the benefits from a salary status result in a difference 
of interests and viewpoints”, and employees paid a salary were ex- 
cluded from a unit composed of employees paid on an hourly basis. 
So too, the fact that some employees are paid time rates and others 
piece rates has been given as a reason to exclude the time workers 
from the unit.°* Very frequently, however, both the distinction as 
to different rates of pay and different pay bases has been disre- 
garded. 





™In Re Canton Enameling and Stamping Co., 1 N.L.R.B. 402 (1936); In Re 
The Associated Press, 1 N.L.R.B. 686 (1936); In Re M. H. Birge & Sons Co., 
1 N.L.R.B. 731 (1936). 

In Re The Timkin Silent Automatic Co., 1 N.L.R.B. 335 (1936); In Re 
Rabhor Co., Inc., 1 N.L.R.B. 470 (1936); In Re Portland Gas and Coke Co. 
Case No. R-115 (March 9, 1937). 

“In Re Richards-Wilcox Manufacturing Co., Case No. R-33 (July 8, 1936). 
Contra: (as to temporary employees) In Re St. Joseph Stockyards Co., 2 (first) 
N.L.R.B. 116 (1935); In Re Portland Gas and Coke Co., Case No. R-115 (March 
9, 1937); In Re Globe Mail Service Inc., Case No. C-148 (March 10, 1937). 

* In Re The Canton Enameling and Stamping Co., 1 N.L.R.B. 402 (1936). 

*In Re United Dry Docks, Inc., 1 (first) N.L.R.B. 150 (1934); In Re Bell 
Oil and Gas Co., 1 N.L.R.B. 562 (1936); In Re Luckenbach Steamship Co., Inc., 
et al., Case No. R-41-R-60 (August 30, 1936). 

"In Re United States Stamping Co., 1 N.L.R.B. 123 (1936); In Re The 
Canton Enameling and Stamping Co., 1 N.L.R.B. 402 (1936); In Re Pioneer 
Pearl Button Co., 1 N.L.R.B. 837 (1936). 

In Re Harbor Boat Building Co., 1 N.L.R.B. 349 (1936); In Re The 
Canton Enameling and Stamping Co., 1 N.L.R.B. 402 (1936); In Re M. H. 
Birge and Sons Co., 1 N.L.R.B. 731 (1936). 

"In Re R. C. A. Manufacturing Co., Case No. R-39 (August 3, 1936). 

™In Re Pioneer Pearl Button Co., 1 N.L.R.B. 837 (1936). 

In Re Chrysler Corp., 1 N.L.R.B. 164 (1936); In Re Pittsburgh Steel Co., 
1 N.L.R.B. 256 (1936); In Re International Nickel Co., Inc., 1 N.L.R.B. 907 
(1936). 
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The Board has frequently held that geographical differences give 
rise to different interests, pointing out, as it did in the principal case, 
that the cost of living, wage scales, working conditions and standards 
of living vary from community to community.** What geographical 
differences will serve to distinguish employees will vary with the 
custom of organization in the industry,® and the facts of the partic- 
ular case, the Board having included in the same unit employees work- 
ing in Boston and New York,® and in other cases excluded employees 
working a few miles apart.® 

Similarity of working conditions or lack thereof is another factor 
influencing the determination of the unit.** Thus, the first National 
Labor Relations Board placed one group of employees in a separate 
unit because the nature of their work required special considerations 
as to wage and health problems.®® Where employees are transferred 
from one type of work to another or from department to department, 
the Board has held that there exists an economic interdependence 
conducive to a common interest in the pay and working conditions in 
the other department or job that makes for a single unit.”° 

What the appropriate unit will be is not determined by any one 
circumstance but by an evaluation of all the factors involved. While 
community of interests, labor ‘history and self-organization are 
avowed the most important considerations,“ the Board decides each 
case individually and without indicating any definite mathematical 
rule for balancing the several factors. 

Witiiam T. LIttTLe. 








“In Re Atlantic Refining Co., 1 N.L.R.B. 359 (1936); In Re Bell Oil and 
Gas Co., 1 N.L.R.B. 562 (1936); In Re Crucible Steel Co. of America, Case No. 
R-25, C-67 (October 31, 1936). 

“In Re Portland Gas and Coke Co., Cas No. R-115 (March 9, 1937). 

“In Re New England Transportation Co., 1 N.L.R.B. 130 (1936). 

"In Re Gordon Baking Co., 1 (first) N.L.R.B. 202 (1934); In Re Bell Oil 
and Gas Co., 1 N.L.R.B. 562 (1936). 

“In Re Indiana Brass Co., 2 (first) N.L.R.B. 127 (1935); In Re Edward 
E. Cox, Printer, Inc., 1 N.L.R.B. 594 (1936); In Re Portland Gas and Coke Co., 
Case No. R-115 (March 9, 1937). 

“In Re Indiana Brass Co., 2 (first) N.L.R.B. 127 (1935). 

"In Re International Mercantile Marine Co. et al., 1 N.L.R.B. 384 (1936); In 
Re Portland Gas and Coke Co., Case No. R-115 (March 9, 1937); In Re Globe 
Mail Service, Inc., Case No. C-148 (March 10, 1937). 

"The Board, in discussing the factors of history, common interests, self- 
organization, and structure of employer’s business, classifies the first three factors 
as entitled to great weight and ascribes no such importance to the last, First 
Annual Report of the National Labor Relations Board, pp. 113-118 (1936); and 
the cases indicate that the structure of the employer’s business justifies rather 
than dictates the unit. 
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COMMENTS 


NEGLIGENCE—ASSUMPTION OF RisK—THE Host-Guest Reta- 
TIONSHIP.—I. Introduction. Although the doctrine of assumption of 
risk is well established in Anglo-American law, there is no unanimity 
of opinion as to its primary basis... The Wisconsin Court has had no 


little difficulty in this respect.2, However, it has decided that “. . . the 
circumstances which attend the ordinary host-and-guest relationship 
are such as to suggest the use of the term ‘assumption of risk’. . . .”8 


It is the purpose of this comment to present an analysis of the doc- 
trine of assumption of risk as it has been applied to the host-guest 
relationship by the Wisconsin Supreme Court, considering the present 
status of the law as well as possible means of improvement.‘ 


II. Three Uses of the Term, “Assumption of Risk.” A study of 
the Wisconsin host-guest cases reveals that the term, “assumption of 
risk”, has been used in at least three different senses. 

In a number of cases the court has confused assumption of risk 
with contributory negligence. A very clear example of this error is 
found in Krueger v. Krueger® where the court said, “The question 
as to contributory negligence necessarily involved that form thereof 
which is referred to as the ‘assumption of risk’.”® Prior to the com- 
parative negligence act? it made little difference in an action by the 
guest (G) against the host (H) whether G’s conduct was labeled 
contributory negligence or assumption of risk, as in either case G was 
unable to recover. With the enactment of the comparative negligence 
act® it became apparent that the court would have to determine 





*See Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 14, 91. 
See also Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. 
Rev. 222; Campbell, Work of the Wisconsin Supreme Court for the August 1933, 
and January 1934 Terms; VIII. Negligence (1934) 10 Wis. L. Rev. 67. 

* Campbell, supra note 1, 10 Wis. L. Rev. at 68. 

* Biersach v. Wechselberg, 206 Wis. 113, 119, 238 N. W. 905, 907 (1931). 

*“But after all, this attempt will pass unnoticed except by the few. And will 
the passing notice of the few serve to divert the current of judicial decisions 
into less muddy channels? Hardly, ‘Vanity of vanities, saith the Preacher, vanity 
of vanities, all is vanity. ... When I looked on all the work that my hands 
had wrought, and on the labor that I had labored to do; and behold all was 
vanity and vexation of spirit.” Morgan, Presumptions and Burden of Proof 
(1933) 47 Harv. L. Rev. 59, 83. 

*197 Wis. 588, 222 N. W. 784 (1929). 

*Id. at 590 (Italics supplied). See also Keller v. City of Port Washington, 
200 Wis. 87, 227 N. W. 284, (1929). 

* Wis. Stat. (1935) §331.045. 

* Ibid. 
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whether assumption of risk was a “form” of negligence to be com- 
pared with the negligence of H or whether it was to be used in an- 
other sense which would completely insulate H from liability to G. 
In 1934 the case of Walker v. Kroger Grocery & Baking Co.® 
answered this question. In that case the court held that G had as- 
sumed the risk of H’s negligent conduct and therefore could not re- 
cover from H, thus indicating that assumption of risk was an absolute 
bar and not a “form” of negligence. The same result was reached 
in Scory v. LaFave.1° Thus it seems fairly clear that assumption of 
risk is not a “form” of contributory negligence.1! 


The court has also spoken of G “assuming the risks” incident 
to H’s lack of “skill and experience”.12 However, in Eisenhut v. 
Eisenhut,1® where the accident was caused by H’s lack of skill and 
experience, it was held that a five year old child could not assume a 
risk; nevertheless G was barred from a recovery. The court said: 


“It must be conceded that as a matter of law a five year old child cannot 
be held to assume a risk of injury. But while it is stated in several opinions of 
this court that the guest assumes the risk incident to the degree of skill 
possessed by the host, this is not the fundamenta! ground upon which the 
exemption of a host from liability to a guest is based. The fundamental 
basis of the exemption is that the host has not violated any duty owed to the 
guest, and exemption on this basis applies to a child of tender years as 
well as to an adult.’”* 


Thus the court recognized that the use of the term “assumption of 
risk” had caused certain confusion and that it was not properly used 
in this sense unless accompanied by an explanation.15 





°214 Wis. 519, 252 N. W. 721 (1934). 

215 Wis. 21, 254 N. W. 642 (1934). See Campbell, supra note 1, 10 Wis. 
L, Rev., for an excellent discussion of the Kroger and LaFave cases. 

“ But cf. Bruins v. Brandon Canning Co., 216 Wis. 387, 403, 257 N. W. 35, 42 
(1934) where the court said: 

“In this case the injuries sustained by the plaintiff were due to the parking 
of the wagon upon a highway in violation of the statute without any warning 
of its presence. Plaintiff was not required to foresee that a wagon would be 
parked in violation of law. It was therefore not a risk which she assumed by 
undertaking the journey with husband and she was not negligent in continuing 
the journey.” 

Here G was suing the third party (7) who had parked his wagon on the 
highway. Assumption of risk applies to H and G, not to T. As to 7, the ques- 
tion is contributory negligence, not assumption of risk. What does the court 
mean? Does this mean that the court is again talking of assumption of risk 
as a form of negligence, or does it mean that in determining whether G was 
negligent her assumption of risk would be considered as an element in de- 
termining the reasonableness of G’s conduct? If the former, it is clearly unde- 
sirable; if the latter, the only complaint is its ambiguity. 

"Cleary v. Eckart, 191 Wis. 114, 210 N. W. 267 (1926); Sommerfield v. 
Flury, 198 Wis. 163, 223 N. W. 408 (1929); Harter v. Dickman, 209 Wis. 283, 
245 N. W. 157 (1932). 

*212 Wis. 467, 250 N. W. 441 (1933). 

“Id. at 473. 

* But cf. Groves v. Sherman, 214 Wis. 152, 252 N. W. 680 (1934) ; Monsos v. 
Euler, 216 Wis. 133, 256 N. W. 630 (1934), (1935) 10 Wis. L. Rev. 305. 





7 
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In Knipfer v. Shaw"* the court suggested another use of the term. 
It was there said: 


“  . . Though we have not heretofore had a case before us in which 
the facts were substantially similar, we feel impelled to hold, under the well 
established rules applicable to assumption of risk by an occupant of an auto- 
mobile, that the plaintiff [G] assumed the risk and, in justice should not be 
permitted to recover damages from her husband. [citing cases] .. . . In all of 
those cases three elements were present which prevented recovery by a guest: 
(1) a hazard or danger inconsistent with the safety of the guest; (2) 
knowledge and appreciation of the hazard by the guest; and (3) acquiescence 
or a willingness to proceed in the face of the danger.” 


This test has been quoted with approval in subsequent cases!® and 
apparently is the test which governs today.1® 

While it is true that in both of these latter senses the term is 
used to describe a lack of duty, there is an essential difference in the 
basis, viz., the reasons for the lack of duty; in the latter case it is 
the acquiescence of G ; in the former, the lack of skill and experience 
on the part of H. Therefore, in order to avoid confusion, it is sug- 
gested that when the term “assumption of risk” is used in either of 
these senses it should be accompanied by an explanation of what 
aspect of the duty is being discussed. An analysis of the doctrine 
as used in the acquiescence sense is now in order. 


III, Fundamental Basis of the Doctrine. The Knipfer?® test re- 
quiring (1) a hazard or danger inconsistent with the safety of the 
guest (2) knowledge and appreciation of the hazard by the guest, 
and.(3) acquiescence or a willingness to proceed in the face of the 
danger has been quoted with approval in three subsequent cases.”! 
Ostensibly it is the criterion for determining whether G has assumed 
the risk. But is it the criterion? In the Knipfer case?* H and G 
continued their journey despite the fact that their headlights were 
useless because of a dense fog. Their vehicle collided with another 
car. G sued H and the driver of the other car. The jury found that 
G did not assume the risk. Yet the court held as a matter of law 
that G did assume the risk, thus finding, in effect, that G had 
“knowledge and appreciation” of danger and acquiesced therein. It 
is submitted that reasonable minds might easily differ on these issues 
and that G perhaps did not actually appreciate the danger. In the 





** 210 Wis. 617, 246 N. W. 328 (1933). 

Id. at 620 (Italics supplied). 

* Young v. Nunn Bush & Weldon Shoe Co., 212 Wis. 403, 249 N. W. 278 
(1933); Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934) ; Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934). 

*A further analysis of this phase of the problem is presented in part II 
of this comment. 

* Knipfer v. Shaw, 210 Wis. 617, 246 N. W. 328 (1933). 

™ Young v. Nunn Bush & Weldon Co., 212 Wis. 403, 249 N. W. 278 (1933); 
Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 (1934); 
Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934). 
*™Knipfer v. Shaw, 210 Wis. 617, 246 N. W. 328 (1933). 








—— 


























1937) COMMENTS 379 


Nunn Bush case?*the question of assumption of risk was not sub- 
mitted to the jury, yet the court found as a matter of law that the 
ordinary and usual manner of H’s driving constituted a hazard in- 
consistent with G’s safety and that G had “knowledge and appreci- 
ation” of the risk. Again, it seems that if actual appreciation of and 
acquiescence to the hazard is the basis of the doctrine that the jury 
should determine whether G had that appreciation and acquiescence. 
In the Kroger case,2* where there was no jury finding, the court 
again ruled as a matter of law that G “knew and appreciated the 
danger because of these hazards”.2° The same ruling was made in 
Scory v. LaFave.2® There H parked her car at night on the left 
side of the highway. H and G then went into a farmhouse. Upon 
their return H got into the car and turned up the light which had 
been left lit, but had been turned down. Third party (T) came 
around a curve, and although blinded by the lights, proceeded with 
undiminished speed, going to the right of the car and striking G 
who was standing in the rear thereof. On the basis of these facts 
the court said: 


“. . . it is undisputed that the plaintiff [G] knew that the automobile 
was parked on the wrong side; that it should not be parked there; and that 
she voluntarily stepped alongside of it either to help move or to re-enter it 
in order to continue riding therein as a guest of Mrs. LaFave. Under those 
circumstances, in respect to that unlawful parking, the evidence established 
conclusively that there were present, (1) a hazard or danger inconsistent with 
the safety of the guest; (2) knowledge and appreciation of the hazard by 
plaintiff; and (3) acquiescence or a willingness on her part to proceed in the 
face of the danger. Consequently plaintiff assumed the risk and cannot recover 
from her host, Mrs. LaFave, for her negligence in that respect”. 


Again the query—did G actually have “knowledge and appreciation” 
of the hazard? Was it not at least a jury question? Further than 
this, in all the cases cited was there not a jury question on the prob- 
lem of G’s acquiescence and willingness? In the recent case of 
Canzoneri v. Heckert?® Gs rode with a fifteen year old H. Said 
the court : 


“.. . Their acquiescence in riding with the boy barred them from re- 
covery against him, but did not bar them from recovering for negligence of 
the other driver. Their assumption of risk applies only to actions against 
the boy”.” 


The court did not restate the Knipfer test or refer to it, but never- 
theless indicates a finding of assumption of risk because of acquie- 





™ se v. Nunn, Bush & Weldon Shoe Co., 212 Wis. 403, 249 N. W. 278 
34). 
iis “—— v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
34). 
* Id. at 531. 
*215 Wis. 21, 254 N. W. 643 (1934). 
"Id. at 25. 
* 269 N. W. 716 (Wis. 1936). 
* Id. at 721. 
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scence.*° It does not appear to what danger Gs asquiesced, but the 
court indicates that there was assumption of risk. An examination of 
the cases decided before the Knipfer case reveals a similar trend, 
viz, ruling as a matter of law that there was assumption of risk, 
basing this ruling upon the “acquiescence” of G.*1 

As can be seen, it is difficult to ascertain the true nature of the 
doctrine of assumption of risk when it is applied to ‘situations where 
G’s acquiescence to H’s conduct bars him from recovery. Although 
the court calls for the three requirements laid down in the Knipfer 
opinion®? and professes to find them, even in cases where the jury 
did not find them or did not pass on the question, it appears that 
there is really another test not stated but nevertheless applied. It 
has been suggested®* that while the court professes to apply the 
Knipfer test, it is in reality applying an unstated test which is based 
upon H’s reaction to G’s ostensible acquiescence, viz., whether H, 
as a reasonably prudent man, would be justified in believing that G 
was aware of and assented to the risk.** This theory certainly ex- 
plains the results of the cases much better than does the Knipfer 
theory. Whether it is more desirable is debatable, but at least it has 
the merit of indicating the true basis of the doctrine of assumption of 
risk as it has been applied to this class of cases. 

If the court is to continue to decide cases—as it apparently has 
decided them in the past—on the basis of the test suggested, it 
should make clear that this is the true basis. If actual appreciation 
of the danger and acquiescence therein is to be the basis there should 
be fewer holdings that as a matter of law G actually appreciated and 
acquiesced in the danger, despite the fact that the jury either did 
not pass on the question or decided it the other way.*5 


IV. Effect of the Doctrine When Third Persons Intervene. Perhaps 
the most perplexing problem which the doctrine of assumption of 
risk has caused is the question of its effect on the rights of third 
persons (T).8¢ If G assumes the risk of H’s excessive speed and 
an accident results solely from this negligent speed, it is obvious 
that G cannot recover for his injuries sustained in that accident. 
But if H’s negligence concurs with the negligence of T to cause 





* Inasmuch as the action in this case was G v. T, the statement is merely 
dictum, but it does indicate the ease with which the court talks assumption of 


“Olson v. Hermansen, 196 Wis. 614, 220 N. W. 203 (1928); Krueger v. 
Krueger, 197 Wis. 588, 222 N. W. 784 (1929); Page v. Page, 199 Wis. 641, 227 
N. W. 233 (1929) ;'Brockhaus v. Neuman, 201 Wis. 57, 228 N. W. 477 (1930). 

™ Knipfer v. Shaw, 210 Wis. 617, 246 N. W. 328 (1933). 

* By Richard V. Campbell, Professor of Law, University of Wisconsin. 

“Undoubtedly if G did in fact realize and appreciate the risk and intended 
to consent to it, he would be barred even though AH as a reasonably prudent 
man was not justified in believing such to be the case. 

“It should perhaps be made clear at this time that this comment is not con- 
cerned with the problem of how far circumstances, for example, late at night 
on a lonely road, bear on the question of acquiescence. 

**See Campbell, supra note 1, 10 Wis. L. Rev. 74; Gregory, Legislative Loss 
Distribution in Negligence Actions (1936) 136 et seq. 
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injuries to G, a number of questions arise: (1) What, if anything, 
can G recover from H? (2) What, if anything, can G recover from 
T? (3) What are the contribution rights of T and H? The court’s 
answers to these questions are: (1) G cannot recover from H as he 
has assumed the risk.7 (2a) If G was negligent in assuming the 
risk or for other reasons** his recovery will be determined under the 
comparative negligence statute by finding the proportion of causal 
negligence of G on the one hand and of T and H on the other hand.%° 
Thus the negligence of H is borne by T. (2b) If G was not negligent 
while assuming the risk he can recover his full damage from T.*° 
(3) Because there is no common liability on the part of H, T cannot 
secure contribution from H.*! 


The core of the difficulties raised by these questions lies in 
determining what shall be the effect as to a third person of G’s 
assumption of risk. Since the declared test of assumption of risk 
is (1) a hazard or danger inconsistent with the safety of the guest ; 
(2) knowledge and appreciation of the hazard by the guest; and (3) 
acquiescence or a willingness to proceed in the face of the danger, it 
must be admitted that there is much to be said for the view of hold- 
ing G contributorily negligent as a matter of law.*? It is difficult 
to see how G can acquiesce in a known danger and then be found 
free from negligence, unless, of course, there are extenuating cir- 
cumstances. This thought is well expressed by Professor Charles 
O. Gregory when he says of the Scory v. LaFave*® case wherein H 
parked her car on the wrong side of the road: 


“|... The court denied recovery against the hostess since plaintiff [G] 
was as fully aware of the danger of the situation as her hostess and acquiesced 
therein; but it granted the plaintiff full recovery against the other defendant 
[T]. The latter portion of this decision seems quite inconsistent with what 
we might have anticipated, for if the plaintiff was sufficiently involved in 
the admitted negligence of her hostess to prevent recovery from her because 
plaintiff had ‘assumed the risk’ of the dangerous position wouldn’t she neces- 
sarily have been contributorily negligent as far as the other defendant was 
concerned? Would it not have been expected that the best she might hope for 
would be partial damages under the comparative negligence statute” ?“ 


This criticism is based on the premise that the test of assumption 
of risk is actual appreciation of the danger. It must be admitted that 





* Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934); Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934); Canzoneri v. 
Heckert, 269 N. W. 716 (Wis. 1936). 

“Such as a failure to keep a proper lookout. 

' * Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
1934). 

“Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934). 

“Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934). It seems fairly clear that G should not be permitted to recover from H 
whether H’s negligence is the sole cause of G’s injuries or whether the negligence 
of T has concurred in causing those injuries. The very essence of assumption of 
tisk is the non-liability of the other party to the relationship. 

“See Gregory, Legislative Loss Distribution in Negligence Actions (1936). 
“215 Wis. 21, 254 N. W. 643 (1934). 
“Gregory, Legislative Loss Distributions in Negligence Actions (1936) 137. 
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if a person has knowledge and appreciation of a hazard which is 
inconsistent with his safety and acquiesces to proceeding in the face 
of that danger he is most likely negligent in so doing. The ordinary 
reasonably prudent man does not face dangers inconsistent with 
his safety except in peculiar circumstances. However, if as sug- 
gested,*5 actual appreciation and acquiescence is only the apparent 
test with the real test being the ostensible acquiescence of G, then 
it is not difficult to visualize a situation where G may not be negli- 
gent in “assuming the risk”. The LaFave case*® serves to illustrate 
this point. H parked her car on the left side of the road. This is 
negligence per se.47 G does not protest. H is thus reasonably led to 
believe that G was aware of and assented to the risk. Therefore G 
cannot recover from H on the basis of the ostensible acquiescence 
test. Is this negligent conduct? Probably it is, but reasonable minds 
might differ. Therefore a jury finding of no negligence on the part 
of G is upheld and G recovers 100% from T. If, on the other hand, 
G actually appreciated this risk and made no protest but acquiesced 
therein, she should be held guilty of contributory negligence as a 
matter of law, as suggested by Progessor Gregory.*® 


Thus it can be seen that much depends upon a clarification of 
the fundamental basis of assumption of risk as used in this sense. 
If actual appreciation of the risk is to be the basis, G should be held 
contributorily negligent as a matter of law in most instances—though 
it does not logically follow that G’s negligence in assuming the risk 
is equal to H’s negligence in creating the risk.*® If G’s ostensible 
acquiescence is to be the basis, it should not be held as a matter of 
law that G is negligent; for, as suggested, reasonable minds may 
differ on that score. Nevertheless, it is the writer’s belief that in most 
instances where G ostensibly acquiesces in a risk, G should be found 
negligent. Although G may hesitate to protest against H’s negligent 
acts—thereby giving H reasonable grounds to believe that G was 
aware of and assented to the risk—it seems safe to say that in most 
instances such failure should be regarded as conduct in which the 
reasonably prudent man should not indulge. On the basis of this 
assumption (including therein the supposition that ostensible acquie- 
scence is to be the test) it is suggested that a solution may be 
phrased as follows: 


The doctrine of assumption of risk shall not affect the rights of a 
guest who seeks to recover damages from a third person for injuries caused 
by the concurrent negligence of his host and the third person, except in so 
far as the conduct of the guest in assuming the risk shall be treated as con- 
tributory negligence in relation to the third person. However, it is only 
in unusual circumstances that the conduct of the guest in assuming the risk 





“Infra, part III. 

“Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934). 

“Violation of §85.19 (2), (9), Wis. Stat. (1931). 

“See footnote 44, supra. 

“For an expression of the view that the guest’s negligence in assuming the 
risk is always as great as the negligence of the host, see Justice Fowler’s con- 
curring opinion in Scory v. LaFave, 215 Wis. 21, 254 N. W. 643 (1934). 
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does not constitute contributory negligence in some degree as to the third 
person.” 


This statement may well be controverted. It can easily be said 
that this is an unwarranted assumption, that the reasonably prudent 
guest—because of social inhibitions—does not protest against H’s 
negligent driving. It may be urged with considerable logic that 
this suggestion is imposing too high a standard, similar in severity to 
Justice Holmes’ repudiated “Stop, look, and listen” rule.®* If it 
is granted that the average guest does not protest because of social 
inhibitions, does it follow that because he does not he should not? 
The average driver goes more than fifteen miles an hour in the 
city, yet it is negligence to do so. The average driver does not so 
operate his car at intersections where his vision is obstructed that he 
can stop within one-half the distance within which he can see ap- 
proaching traffic; yet he is negligent as a matter of law in failing 
to so operate his car.5? True, these two examples are taken from 
statutory fields, but the principle is the same whether the standard is 
imposed by the legislature or by judicial decision. The point is that 
for policy reasons there has been imposed a standard which is higher 
than the standard of average conduct. 

Undoubtedly the average guest hesitates to protest because he 
fears offending H and perhaps also because he fears the loss of 
future journeys. The issue is thus presented whether the fact that 
this conduct is average will outweigh the policy arguments in favor 
of imposing a duty of protesting and suggesting in the usual situa- 
tion. What are these policy considerations? First, it is the policy of 
the law to prevent accidents. A timely suggestion from G might 
probably prevent a number of accidents. Secondly, if this duty is not 
imposed upon G in most situations, he will be permitted to recover 
full damages from T even though the risk assumed operated as a 
cause of G’s injuries. Is this not imposing too harsh a burden upon 
T? G would be permitted to assume a risk and nevertheless recover 
full damages when this risk operated as a cause of his injuries. 
Finally, it is to be remembered that the proposal still permits the 





“It is contemplated that the question would, in ali but clear cases, be 
submitted to the jury with the admonition contained in the last sentence of the 
suggestion. Thus the jury would be informed that it was the policy of the law 
to hold guests to a high degree of care in this connection. ‘ 

=“Tt is a matter of common knowledge that there are certain social customs 
which are generally observed even at the risk of personal loss; or, to put it in 
another way, many persons regard it as reasonable to run the risk of personal 
loss in the observance of customs, if the risk is not too great. These customs func- 
tion as inhibitions upon the natural tendency of normal individuals to act for the 
purpose of minimizing a known or suspected danger, and they are important 
factors in determining the course of human conduct. Of such a nature is the 
custom which deters the guest from advising or criticising the host, and this 
applies in the car as well as in the home. The average guest will, no doubt, feel 
constrained to run some risk of loss or damage rather than the risk of offending 
the host by interfering or expressing dissatisfaction with his conduct. . . .” (Italics 
suplied). Mechem, Contributory Negligence of Automobile Passengers (1930) 
78 U. of Pa. L. Rev. 736, 744. 
™Palczak v. Jones, 209 Wis. 640, 245 N. W. 655 (1932). 
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jury to pass on the question®* and that under the comparative neg- 
ligence statute G would still be permitted to recover a proportion of 
his damages. 

One thing further must be mentioned. In the Kroger case, 
where G who had assumed the risk was 15 per cent negligent in com- 
parison with 85 per cent negligence on the part of H and T, it was 
held that T would have to bear 85 per cent of the loss. It is difficult 
to see why T should bear the loss due to H’s negligence. Neither the 
spirit nor the phrasing of the comparative negligence statute5® re- 
quires such a result. In the case of a single defendant the negligence 
of the plaintiff is compared with the negligence of the defendant. 
There seems to be no valid reason why the same theory should 
not be applied where there is more than one defendant. If this 
theory were applied, the negligence of G would be compared with 
that of T, while the negligence of H would not be charged to either 
party, but would be regarded merely as one circumstance in the en- 
tire situation. This suggestion seems to be in keeping with the spirit 
and letter of the comparative negligence statute and appears to be a 
solution which is not open to objection.®® 
V. Conclusion. It is submitted that the use of the term “assumption 
of risk” should be clarified by an explanation of its meaning in each 
instance; that the true basis of the doctrine should be made clear; 
that, as to third persons the conduct in assuming the risk should 
be regarded as contributory negligence; and that in so far as the 
doctrine of assumption of risk is concerned, the negligence of the 
host should be charged neither to the guest nor to the third person. 
CrarkK M. Byse. 


PRACTICE—IMPROPER REMARKS OF CouNsEL—For lurid language 
Wisconsin cannot rival the racy reports of Southern States. In Texas, 
counsel may direct attention to the peasant ancestry of the defendants 
by calling them “these sweet-scented apple-blossoms from Russia”.! 
A public school teacher has been described as “a dude professor with 
a white shirt, cravat, and standing collar’, and jurors have been 
reminded that they have to “pay the salary of this dude professor to 
debauch and ruin young girls”.? But there are splashes of color in 
the Wisconsin reports. In a heated moment the defendant in an 
action upon an insurance policy has been referred to as “The United 
—e The United States Damnation of Hell, creature 
of hell!” 





* See footnote 50, supra. 
“Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934). 
™ Wis. Stat. (1935) §331.045. 
“ This suggestion is made by Professor Campbell. See note 1, 10 Wis. L. Rev. 
at 74. 
* Trachtenberg v. Castillo, 257 S. W. 657 (Tex. Civ. App. 1923). 
? Parks v. State, 35 Tex. Crim. Rep. 378, 33 S. W. 872 (1896). 
* Andrews v. United States Casualty Co., 154 Wis. 82, 142 N. W. 487 (1913). 
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This colorful utterance suggests a question which must be of 
interest to trial lawyers: How much war paint, how many feathers 
can they put on without offending the Supreme Court? Where is the 
line to be drawn between impassioned oratory, spoken with the true 
prophet’s zeal, and an improper appeal to prejudice which will con- 
stitute reversible error? 

The prime rule, which guides the advocate in his calmer moments, 
is that the remarks of counsel must be based upon the evidence.‘ 
He must not go outside the record. He must not tempt the jurymen 
to decide the case by their prejudices against wealthy defendants,® 
or upon the basis of counsel’s personal belief of a defendant’s 
guilt, or under the influence of unfounded insinuations that wit- 
nesses are controlled by “blind obedience to the command of their 
priest”.? In such instances, the attorney is in effect testifying of 
his own knowledge, and the technical objection is that his testimony 
is unqualified, unsworn, and not subject to cross-examination. 

Two cases will illustrate. Rudiger v. Chicago, etc. R. Co.® was 
an action for personal injuries resulting when a tank car exploded. 
Although nothing of the sort was in evidence, the plaintiff’s attorney 
insinuated that the defendant’s claim agent tampered with wit- 
nesses and referred to the witnesses for the defense as ‘ghouls and 
vultures prowling among the cots in the hospital”. The trial judge at 
once admonished the jury to disregard these remarks; but this was 
held insufficient to correct the error, and judgment was reversed. 

In contrast is the case of Fertig v. State,® in which there was a 
conviction of first degree murder. In summing up, the district attorney 
said, in substance, “There was murder in the heart of the accused. 
He drew a bead on the deceased, and the deed was done, and a son 
and brother was sent to his Maker without a moment’s warning . . . 








*Brown v. Swineford, 44 Wis. 282 (1878); Baker v. City of Madison, 62 
Wis. 137, 22 N. W. 141 (1885); Smith v. Nippert, 79 Wis. 135, 48 N. W. 253 
(1891) ; Friemark v. Rosenkrans, 81 Wis. 359, 51 N. W. 557 (1892) ; Scott v. State, 
91 Wis. 552, 65 N. W. 61 (1895); Fertig v. State, 100 Wis. 301, 75 N. W. 960 
(1898) ; Rudiger v. Chicago, etc. R. Co., 101 Wis. 292, 77 N. W. 169 (1898); 
Sullivan v. Collins, 107 Wis. 291, 83 N. W. 310 (1900); Gutzman v. Clancy, 114 
oe 90 N. W. 1081 (1902); Hofer v. State, 130 Wis. 576, 110 N. W. 391 
1907). 

* Brown v. Swineford, 44 Wis. 282 (1878). In Hinton v. Cream City R. Co., 
65 Wis. 323, 27 N. W. 147 (1886), the plaintiff’s counsel in closing said, “These 
corporations have no feelings. Their sensitive nerve leads only to a dividend. 
You have warm hearts beating under your waistcoats, but this corporation can 
only be reached through the sensibility of the pocket.” This remark was held 
to be a harmless burst of enthusiasm. Other cases in which counsel referred to 
the wealth of the defendant are: Waterman v. Chicago, etc. R. Co., 82 Wis. 
613, 52 N. W. 247 (1892); Dugan v. Chicago, etc./R. Co., 85 Wis. 609, 55 N. W. 
894 (1893); Masterson v. Chicago, etc. R. Co., 102 Wis. 571, 78 N. W. 757 
(1899) ; Neumeister v. Goddard, 133 Wis. 405, 113 N. W. 733 (1907). 

* Hofer v. State, 130 Wis. 576, 110 N. W. 391 (1907) (cured by instruction) ; 
Zeidler v. State, 189 Wis. 44, 206 N. W. 872 (1926) (not reversible because evi- 
dence was clear). 

"Friemark v. Rosenkrans, 81 Wis. 359, 51 N. W. 557 (1892). 

*101 Wis. 292, 77 N. W. 169 (1898). 
*100 Wis. 301, 75 N. W. 960 (1898). 
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as vile an act as ever happened on earth; so foul that it would be 
worthy of the viceregent of the monarch of hell.” Upon appeal the 
court said, “So long as counsel did not depart from the evidence pro- 
duced, but confined his argument to reasoning from that up to the 
conclusion that it established guilt, however eloquently and persua- 
sively he may have handled his subject, it was not only legitimate but 
commendable.” 

In the heat of courtroom forensics, references to matters out- 
side the eidence are likely to occur with frequency. To order a new 
trial in every case would be a great expense. Hence the rule that 
if the error is slight, it may be cured by an immediate instruction 
to disregard.’° Although this is like scolding the child for using 
the naughty word, thus impressing it more firmly upon the mind, the 
law winks at the real effect. Time and expense are saved. 

For the same reason there is the rule that if the error is curable by 
instruction, counsel must object at once to the improper remark. 
If he does not, the court will ordinarily not allow him to raise the 
point on appeal.11 When counsel does object, the court should 
not merely sustain the objection, but must vigorously charge the jury 
to erase the improper remark from their minds. The rule is illus- 
trated in Sullivan v. Collins,12 an action of debt. The famous 
General Bragg was the defendant’s attorney. Again and again he re- 
peated certain leading and forked questions which insinuated that 
the plaintiff was a liar, a thief, and a suborner of perjury. To each 
such question objection was sustained, but this was held to be inade- 
quate, and the case was reversed for this and other errors. 


Sometimes the error, if flagrant, cannot be cured by instruction.18 
In the insurance case, quoted in the first paragraph of this comment, 
the court at once characterized the remarks as “very improper and 
very unprofessional”. But upon appeal judgment was reversed, the 
court saying, “Such prejudicial conduct cannot well be cured in any 
case merely by a judicial ruling disapproving of it, especially in the 
face of counsel’s persistence in his course; much less where the case 
is such that an unprejudiced jury might, at least, as well decide in 
favor of the party against which [sic] the remarks were made. . . .” 


Whether or not the error is in fact cured by the court’s instruc- 
tion to disregard will usually depend upon the weight and sufficiency 
of the evidence. The trial court has wide discretion in granting or 


** Dunn v. State, 118 Wis. 82, 94 N. W. 646 (1903); Neumeister v. Goddard, 
133 Wis. 405, 113 N. W. 733 (1907); Watson v. State, 195 Wis. 166, 217 N. W. 
653 (1928). 

™ Mayer v. Milwaukee Street R. Co., 90 Wis. 522, 63 N. W. 1048 (1895); 
Remmel v. Czaja, 183 Wis. 503, 198 N. W. 266 (1924). 

* 107 Wis. 291, 833 N. W. 310 (1900). Accord: Andrews v. Chicago, etc. Ry., 
96 Wis. 348, 71 N. W. 372 (1897). 

* Rudiger v. Chicago, etc. R. Co., 101 Wis. 292, 77 N. W. 169 (1898); 
Masterson v. Chicago, etc. R. Co., 102 Wis. 571, 78 N. W. 757 (1899); Andrews 
v. United States Casualty Co., 154 Wis. 82, 142 N. W. 487 (1913); Ogodziski v. 
Gara, 173 Wis. 371, 181 N. W. 227 (1921); Larson v. Hanson, 207 Wis. 485, 
242 N. W. 184 (1932). 

“ Andrews v. United States Casualty Co., 154 Wis. 82, 142 N. W. 757 (1899). 
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refusing a new trial; and the reviewing court will in turn decide 
whether the evidence was so clear that no real harm could have 
resulted.15 Even in the absence of instruction, the error, though 
uncured, may not warrant reversal. Friemark v. Rosenkrans was an 
action for assault and battery.1° A fourteen year old boy stole 
scraps of building material. The builder, exasperated, gave the boy 
a spanking. The evidence was perfectly clear, and the lucky boy 
recovered twenty dollars. The court refused to reverse for the un- 
cured remark of the boy’s attorney, apparently referring to the de- 
fendant, that “If the veil that covers the private lives of some men 
were lifted, it would show a picture blacker than hell itself”. Both 
attorney and court were, however, severely reprimanded. 

Sometimes a trial degenerates into a dog fight. Each side may 
snarl and bite as it will, and afterward the supreme court will not 
listen to a tattle-tale. In Sandeen v. Willow River Power Co.,'" 
the court, in considering the defendant’s exceptions to remarks of 
opposing counsel, said, “The record discloses that the litigation was 
conducted on both sides with such extraordinary zeal and vigor that 
there soon developed an unduly belligerent attitude on the part of 
counsel. . . . It appears that in most instances there was such pro- 
vocation for the remarks and argument under review that both must 
be considered responsible therefor, and hence neither party is. in 
position to avoid the results of the trial on that ground.” 

But the best example of catch-as-catch-can in the trial court is 
State v. Brinkman, which arose in Utah.1® The defendant’s attorney 
urged the jury to remember that the rape prosecutrix had probably 
learned a good lesson about getting into a car with two strong boys, 
saying, “Her experience, bitter as it was, may be a blessing in 
disguise”. It should be noted that the defendant was German. The 
reviewing court ruled that this argument of the defendant’s attorney 
was adequate provocation for a retaliatory comment by the district 
attorney, who said that he was reminded of the sinking of the Lusi- 
tania. “The Germans,” he innocently remarked, “would not admit 
that they committed murder when they sent those Americans to their 
death at the bottom of the sea, but contended that the Americans i 








* Cured by instruction: Dunn v. State, 118 Wis. 82, 94 N. W. 646 (1903); 
Neumeister v. Goddard, 133 Wis. 405, 113 N. W. 733 (1907) ; Watson v. State, 195 
Wis. 166, 217 N. W. 653 (1928). The authority of the trial court is of greatest 
importance in criminal cases, since the state has no appeal, and attorney for the 
defense may “get away with murder” unless mistrial is declared in the trial court. 

*81 Wis. 359, 51 N. W. 557 (1892). Accord: Zeidler v. State, 189 Wis. 44, 
206 N. W. 872 (1926). 

The court has sometimes said that prejudice must “affirmatively appear from 
the record”: Smith v. Nippert, 79 Wis. 135, 48 N. W. 253 (1891); Dugan v. 
Chicago, etc. R. Co., 85 Wis. 609, 55 N. W. 894 (1893); Sweet v. Underwriters 
Casualty Co., 206 Wis. 447, 240 N. W. 199 (1932). Contra: Gutzman v. Clancy, 
114 Wis. 589, 90 N. W. 1081 (1902). “That such conduct necessitates reversal, 
unless absence of prejudice clearly appears, has often been decided.” 

214 Wis. 166, 252 N. W. 706 (1934). 

*68 Utah 557, 251 Pac. 364 (1927). 
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whose lives were lost committed suicide.” A conviction was 


affirmed.?® 
Joun Frampton. 


TAXATION—INCOME—REVOCABLE TrRusTs.—The Federal Rey- 
enue Acts have since 1924 provided that the income of a “revocable 
trust” shall be included in computing the net income of the grantor of 
such a trust, which is tantamount to a provision that for taxation 
purposes a “revocable trust” is not a trust at all. Since the minimiz- 
ing of income taxes by avoiding the higher surtax brackets and by 
increasing the number of personal exemptions deductible against 
a given amount of income is frequently among the primary purposes 
for which trusts are created, and since the term “revocable trust” 
as used in the Revenue Acts is a term of art having a highly esoteric 
»neaning, a thorough understanding of the traditional, orthodox trust 
law is no longer always sufficient for the creation of an entirely satis- 
tactory trust. 

The first “revocable trust” provision in the Federal tax statutes 
was Section 219 (g) of the Revenue Act of 1924 which provided as 
follows: 


“Where the grantor of a trust has, at any time during the taxable year, 
either alone or in conjunction with any person not a beneficiary of the 
trust, the power to revest in himself title to any part of the corpus of the 
trust, then the income of such part of the trust for such taxable year shall 
be included in computing the net income of the grantor.” 


The constitutional validity of Section 219 (g) was upheld by 
the United States Supreme Court in the case of Corliss v. Bowers,) 
upon the following facts. The grantor had created a trust for the 
benefit of third persons, but had reserved the power to “modify or 
alter in any manner or revoke in whole or in part” the trust so cre- 
ated. The rationale of the Court’s decision in holding the trust income 
taxable to the grantor, though actually distributed to and enjoyed 
by third persons, was that “income that is subject to a man’s un- 
fettered command and that he is free to enjoy at his own pleasure” 
is in reality that man’s own income “whether he sees fit to enjoy it or 
not”. The decision, it is believed, is entirely sound. 

Then followed a case in which the grantor had reserved the 
power to alter, amend or revoke the trust only on giving six months 
notice of his intention to do so. It was argued on behalf of the 
grantor that the words “any time” in the statutory phrase “at any 
time during the taxable year” are equivalent to the words “all times” 


It should be noted that counsel cannot avoid error by the subterfuge of 
phrasing the argument in the negative. In Smith v. State, 165 Ind. 180, 74 N. E. 
983, there was a conviction of murder. The district attorney said, “In this case, 
gentlemen of the jury, there is no race question or race prejudice to be considered 
by the jury. The fact that this man is a colored man should not be taken into 
consideration by the jury. White men have been hung for less atrocious crimes 
than this.” The court said this was error, but held that it was cured by in- 
struction. 

*281 U. S. 376, 50 Sup. Ct. 336 (1930). 
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and hence that the statute did not cover the case then at issue. As 
might have been anticipated the court, in Clapp v. Heiner,” rejected 
the grantor’s argument and held the trust income taxable to him. 

A difficulty arose when the case of Lewis v. White? was de- 
cided. In that case the grantor of a trust had reserved the power to 
revoke but only after having given notice in the preceding year of 
his intention to do so. The court decided that the trust income was 
not taxable to the grantor for a taxable year prior to which the 
requisite notice had not been given, on the theory that at no time 
during the taxable year in question did the grantor have a power to 
revoke. This decision, it is believed, is extremely unsound* and 
left Congress in the position of either having to allow an obvious 
loophole for the avoidance of income taxes or of dropping the 
words “during the taxable year” which would leave doubts as to the 
constitutionality of the “revocable trust” provision of the Statute. 
The latter alternative was followed in Section 166 of the Revenue 
Acts of 1934 and 1936 which provides as follows: 


“8166. Revocable Trusts. Where at any time the power to revest in the 
grantor title to any part of the corpus of the trust is vested 

(1) in the grantor, either alone or in conjunction with any person not 
having a substantial adverse interest in the disposition of such part of the 
corpus or the income therefrom, or 


(2) in any person not having a substantial adverse interest in the dis- 
position of such part of the corpus or the income therefrom, then the income 
of such part of the trust shall be included in computing the net income of 
the grantor.” 


As yet no court has directly considered the validity of Section 
166, but in view of various decisions on related matters the said 
Section does present a constitutional problem. Suppose a case in 
which the grantor of a trust has reserved a power to revoke only 
after the trust has been in existence for a certain period of time 
(more than one year) or upon the happening of a contingency beyond 
the grantor’s control. The rationale of the Corliss case5 was that 
the grantor can be taxed for trust income for a given taxable year, 
because he is, through his power of revocation, free to enjoy that 
income at his own pleasure, at any time during that year. But in the 
case supposed, during the first years of the trust prior to the time 
when the power to revoke becomes exercisable the grantor could 
not possibly enjoy the trust income under any circumstances let 
alone at his own pleasure. That is, there is no taxable occasion within 
the taxable year upon which to predicate the grantor’s tax liability 
for the trust income. See also the case of Hoeper v. Commissioner,® 
in which it was held a violation of the “due process” clause of the 


751 F. (2d) 224 (C.C.A. 3rd, 1931). 
*56 F. (2d) 390 (D. Mass. 1932). 
“See dissent of Augustus N. Hand, J., in Langley v. Commissioner, 61 F. 
(2d) 796, 798 (C.C.A. 2d, 1932). 
‘Note 1, above. 
- a. U. S. 206, 52 Sup. Ct. 120 (1931), rev’g. 202 Wis. 493, 233 N. W. 100 
30). 
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Fourteenth Amendment for a state to tax one person (husband) 
for another’s (wife’s) income. The “due process” clause of the 
Fifth Amendment, it seems to follow, would prevent the United 
States from taxing the grantor of a trust for the beneficiary’s in- 
come where the former has no control of any kind over such income, 

However, if the omission of the words “within the taxable year” 
were held to render the entire “revocable trust’ section unconstitu- 
tional, thus necessitating the inclusion of those words in a later 
statute, the problem of the loophole created by the Lewis case? 
would again be raised; hence the court might well hold Section 166 
valid on the theory as expounded by the Supreme Court in Helvering 
v. City Bank Farmers Trust Company® that “Congress may adopt 
a measure reasonably calculated to prevent avoidance of a tax” pre- 
sumably, even though the measure adopted might exceed the normal 
Congressional power as it would be construed in the absence of the 
impending loophole for tax avoidance, or in other words, Congress 
in order to effectively protect and exercise its legitimate powers may 
possibly ‘in certain circumstances be permitted to overreach itself. 

Assuming that Section 166 is constitutional there still remains a 
serious problem of interpretation which is raised by Article 166 of 
Treasury Department Regulations 86 and 94. A most casual perusal 
and comparison of Section 166 of the Revenue Acts of 1934 and 
1936 and Article 166 of Regulations 86 leaves one with the con- 
viction that the Regulations are considerably broader in their defini- 
tion of a “revocable trust” than is the statute. That this is vastly 
more than only academically important, is quite apparent when it is 
remembered that the revenue agents in the discharge of their duties 
are bound to follow the Treasury Department’s interpretation of the 
statute as set forth in the Regulations. The crux of the statutory 
test as to the revocability of a trust is whether “at any time a power 
to revest in the grantor title” to any part of the trust property is 
vested in the grantor and/or any person not having a substantial 
adverse interest in the disposition of the trust corpus. Regulations 
86 on the other hand provide, inter alia, that a trust is “revocable” if 
the grantor thereof has retained any interest in the corpus regardless 
of “how great, how small, how remote or how contingent” and re- 
gardless of whether the interest retained is “vested, contingent, in 
reversion or otherwise”. Certainly a great many of the trusts which 
have been created in the past few years have provided for interests 
in reversion, some by mere inadvertency, others purposely. If the 
Treasury Department’s interpretation of a “revocable trust” is to 
be finally accepted by the courts, there must certainly be a great 
number of disappointed grantors. And there is some authority for 
the interpretation as expounded by the Treasury Department in 
Regulation 86, namely certain dicta in the decision in the case of 
Francis Marshall Canfield,® where on June 26, 1930, A created a 





"Note 3, above. 
*206 U. S. 85, 56 Sup. Ct. 70 (1935). 
°31 B. T. A. 724 (1934). 
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trust the income of which was payable to B. The trust was to termin- 
ate on January 3, 1931 or on the death of B prior thereto. The 
income of the trust for the year 1930 was held not taxable to A in- 
asmuch as the trust contained no power of revocation and did not 
terminate until after the expiration of the taxable year involved. 
The case arose under Section 166 of the Revenue Act of 1928 
(which is identical to Section 219 (g) of the Revenue Act of 1924). 
But it was decided after the passage of the Revenue Act of 1934, 
and the Board of Tax Appeals in the course of its decision said: 


“.. . Congress has closed the door for evasion of surtaxes in this particular 
manner by providing in section 166 of the Revenue Act of 1934, that if at 
any time (instead of at any time during the taxable year) the grantor has 
the power to revest in himself title to any part of the corpus of the trust, 
the income thereof shall be included in computing the net income of the 
grantor”. 


Such a remark by the Board could not have been made unless the 
Board believed that a reversionary interest was included within the 
meaning of the statutory phrase “power to revest”. This being so, 
it is curious that the Board did not hold, or at least mention the 
possibility of holding, the grantor taxable for the trust income be- 
cause of the fact that the trust there involved would terminate and 
the corpus revert to the grantor upon the beneficiaries’ death which, 
of course, might have occurred within the taxable year 1930. Prob- 
ably such a proposition was not urged by the Government’s counsel. 


It is interesting to notice (and to speculate upon the possible sig- 
nificance thereof) that while the spirit of Article 166 of Regulation 
94, which is the Treasurer’s latest word on the subject, is the same 
as that of Article 166 of Regulation 86, still the language of the 
later article has in some respects been altered, for instance the word 
“reversion” does not appear. However, reversionary interests, de- 
scribed by circumlocution, are indicated in at least two different 
places as being a sufficient basis upon which to ground the grantor’s 
income tax liability for trust income. 

Notice also that the later Regulations seem very strongly to lean 
towards a quantitative rather than a qualitative test. Thus it is pro- 
vided that if the grantor is “in substance the owner of the corpus” he 
is taxable for the trust income and 


“In determining whether the grantor is in substance the owner of the 
corpus, the Act has its own standard, which is a substantial one, dependent 
neither on the niceties of the particular conveyancing device used nor on 
the technical description which the law of property gives to the estate or 
interest transferred to the trustees or beneficiaries of the trust. In that de- 
termination, among the material factors are: The fact that the corpus is to 
be returned to the grantor after a specific term; the fact that the corpus 
is or may be administered in the interest of the grantor; the fact that the 
anticipated income is being appropriated in advance for the customary ex- 
penditures of the grantor or those which he would ordinarily and naturally 
make; and any other circumstances bearing on the impermanence and in- 
definiteness with which the grantor has parted with the substantial incidents 
of ownership in the corpus”. 





i 
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But it is difficult to see how the statutory phrase “power to revest” 
can be construed to include an interest in reversion, however syb- 
stantial may be the possibility of its early vesting in possession. Any 
such construction would seem to run afoul of the well established 
canons that a tax not specifically provided for by statute is not to 
be imposed, and that any doubt as to the applicability of a taxing 
statute is to be resolved in favor of the taxpayer. Also there is at 
least one case which arose under Section 166 of the Revenue Act of 
1928 which is authority for the proposition that the words “power 
to revest” do not include an interest in reversion. That is the case of 
United States v. First National Bank of Birmingham," in which the 
grantor had created a trust which was to last for a fixed term of years 
and then terminate with a reversion of the corpus to the grantor. The 
taxable year in question was the very year within which the reversion 
took effect in possession, thus the difference as above set forth in the 
wording of the Revenue Act of 1928 there involved and the wording 
of the Revenue Acts of 1934 and 1936 would not vitiate the said case 
as precedent for interpretation of the latter acts. The court held that 
the income of the trust was not taxable to the grantor and said in the 
course of the opinion that the trust involved was not within Section 
166 as the grantor did not have at any time within the taxable year, 
“or at any other time . . . the power to revest in himself title to any 
part of the corpus”. One wonders just how strongly the Govern- 
ment’s counsel stressed the existence of the reversion as sufficient 
basis for the application of Section 166. Notice that the decision ante- 
dates Regulation 86. 

On the other hand, if the courts should reject the Treasury 
Department’s interpretation of the phrase “revocable trust” they 
will be leaving open another rather serious loophole for the avoidance 
of income taxes. For example, suppose a man, having a rather sub- 
stantial steady annual income, owns certain property which has 
considerably appreciated in value in his hands. That man now wants 
to sell the said property but does not want to have his income tax 
increased because of the capital gain which would be realized through 
the sale. By a properly worded trust instrument, such a man could 
declare himself trustee of the property which it was desired to sell 
for the term of one year for the benefit of his wife and/or children. 
Being trustee that man would have complete control over the sale, 
management, and disposal of the property and having a reversionary 
interest would receive back the corpus after a single year, while the 
beneficiaries of the trust, probably having little or no other income, 
would be taxed on the capital gain in the lowest surtax brackets after 
also having had the advantage of several personal exemptions ap- 
plicable against both the normal tax and the surtax. The income 
earned during the year, being in the hands of the grantor’s wife 
and/or children, would still be as a practical matter much within the 
grantor’s control.1 





#74 F, (2d) 360 (C.C.A. 5th, 1934). 
™ Cf. Sawtell v. Commissioner, 82 F. (2d) 221 (C.C.A. Ist, 1936). 
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Suppose also the case of a man who, having a substantial regular 
income, finds that in a particular year he is going to receive an 
extraordinary item of income such as a large bonus, commission, or 
payment on a contract under which he has been performing for a 
number of years, which would carry him up into the very high surtax 
brackets. That man need only declare himself trustee of a part 
of his income-producing property for that particular year for the 
benefit of his wife and/or children, so as to divide up his entire in- 
come among several taxpayers. The advantage again would be 
that several personal exemptions could be claimed and that only the 
lower surtax rates would apply. In the meanwhile the supposed man, 
as trustee, would have had complete control of the property; and at 
the end of the extraordinary income year would again be the absolute 
owner thereof. 

It will be observed that the same constitutional difficulty as above 
set forth concerning the taxability of trust income to the grantor 
which would arise in a case in which the grantor of a trust had re- 
served a power to revoke only after the trust had been in existence for 
acertain period of time (more than one year) would also be present 
in the case of a term trust, i.e. trust created for a fixed term of 
years at the end of which the corpus was to revert to the grantor. On 
the other hand if the reversion retained were one that could take 
effect in possession only after an indefinite period, as for instance, 
after a life estate or series of life estates, the constitutional prob- 
lem might conceivably be solved differently, due to the fact that such 
a reversion can take effect in possession at any given moment after 
the instant of the trust’s creation. Thus there would be, potentially 
at least, a taxable occasion upon which to predicate the grantor’s 
income tax liability for any and all years during which the trust was 
in existence. It is true, however, that the vesting in possession 
of a reversion of this latter type lies entirely beyond the control and 
pleasure of the grantor which in itself might be sufficient reason for 
holding unconstitutional a statute which sought to impose liability 
upon the grantor for the outcome of such a trust. 

Another interesting speculation is: Assuming that the retention 
of an interest in reversion is a sufficient and valid reason for tax- 
ing the grantor for the income of the trust what would be the effect 
of the retention of a possibility of reverter or an executory interest? 
In this connection see General Counsel’s Memorandum 17741, ap- 
pearing in the Internal Revenue Bulletin of February 8, 1937, which 
indicates that where trust income and eventually corpus were to be 
paid to third party beneficiaries, but if said beneficiaries all died be- 
fore a certain time the corpus was to be paid to the grantor, the in- 
come of the trust was not taxable to the grantor. The rationale of 
this memorandum is that the interest retained by the grantor is too 
slight to hold him accountable for the trust income. But there is 
also authority for the said memorandum in the cases of Klein v. 
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United States,\? and Helvering v. St. Louis Union Trust Company,18 
The former holds that the corpus of a trust in which the grantor had 
retained a reversion must be included in the estate of the grantor for 
federal estate tax purposes, while the latter case holds that the 
corpus of a trust in which the grantor had retained a possibility of 
reverter is not to be included in the grantor’s estate in calculating 
the estate tax. A less realistic decision than the latter can hardl 
be imagined, yet it stands unchallenged in the realm of federal 
estate tax law and furnishes an apt analogy for the interpretation 
of the income tax acts. 

It will be noted that we have considered only one aspect of the 
“revocable trust” problem. There are, of course, others. 

WALLACE MENDELSON.* 


UNAUTHORIZED PRACTICE OF LAW—EXECUTION oF LeEcat In- 
STRUMENTS AS Practice oF Law.—Officers of the bar association 
of North Dakota sought an injunction to restrain the defendant cor- 
poration from practicing law. The defendant had distributed pam- 
phlets to the public at various times in connection with the conduct 
of its business. These pamphlets contained explanations of the de- 
sirability and usage of wills and trust agreements and solicited the 
selection of defendant as executor or trustee. A trust officer of the 
defendant, who was a licensed attorney, drew several wills for others 
and received a fee. He also redrafted a will but no charge was made. 
Many chattel mortgages were prepared by the defendant, its officers, 
and employees ; some were drawn for the accommodation of its cus- 
tomers in transactions in which the bank had no interest, but whether 
a charge was made is not clear from the court’s opinion. Quit-claim 
deeds, warranty deeds, real estate mortgages, satisfactions, assign- 
ments of rents, and executor’s deeds were also executed by the 
defendant in connection with settlements, loan transactions, and other 
sundry business carried on by the defendant. Held: the pamphlets 
did not advertise that the defendant was qualified to give legal advice. 
A person not a member of the bar may prepare simple instruments 
when these are incident to transactions in which said person is inter- 
ested and provided no charge is made. As the drawing of the wills 
and the execution of chattel mortgages in transactions in which the 
defendant had no interest were simply isolated instances of prac- 
ticing law, injunction denied.’ 

Of late the legal profession through actions by individual at- 
torneys, bar associations, attorneys general, and finally through the 
supervision of the courts themselves has attempted to eradicate the 
unauthorized practice of law carried on by corporations, associations, 
and individuals. In attempting to define the nature of the right to 


* 283 U. S. 231, 51 Sup. Ct. 398 (1931). 

* 206 U. S. 39, 56 Sup. Ct. 74 (1935). 

* B.A. (1933) University of Wisconsin; LL.B. (1936) Harvard University. 
Member of the Iowa Bar. 

*Cain v. Merchants National Bank & Trust Co. of Fargo, 268 N. W. 719 
(N.D. 1936). 
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practice law, courts have found it difficult to ascertain its true essence. 
One court has called it a property right ;? another, a personal right ;* 
while the United States Supreme Court has termed it a specially 
conferred privilege.‘ The granting of the right to practice law is 
judicial function and whether that right is described as a personal 
or property right or a privilege, it is extended solely by virtue of an 
order of the court. The power to control and supervise the practice 
of law generally is one inherent in the courts and the authority to 
admit and disbar necessarily carries with it power to define what con- 
stitutes the practice of law and to exclude unauthorized persons.® 

The courts have in many decisions given various definitions of 
the term “practice of law”, and as a whole there has been a high 
degree of unanimity where courts have resorted to a descriptive 
definition. Some have not gone to the same limits as others, but 
this has often been due to the intrinsic difficulty of establishing a 
precise dividing line between legal activities and activities which are 
not of a legal nature.’ The activities in the instant case are of a sort 
which the majority of courts regard as the practice of law.® 





* Unger v. Landlords’ Management Corporation, 114 N. J. Eq. 68, 168 Atl. 
229 (1933). 

* People v. People’s Stock Yards Bank, 344 Ill. 462, 176 N. E. 901 (1931). 

* Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 44 L. ed. 597 (1900). 

*In re Lavine, 2 Cal. (2d) 324, 41 P. (2d) 161 (1935); Rhode Island Bar 
Ass’n. v. Automobile Service Ass’n., 55 R. I. 122, 179 Atl. 139 (1935). 

*The North Dakota Court repeated the frequently quoted words of the 
Massachusetts Court: “Practice of law under modern conditions consists in no 
small part of work performed outside of any court and having no immediate rela- 
tion to proceedings in court. It embraces conveyancing, the giving of legal advice 
on a large variety of subjects, and the preparation and execution of legal instru- 
ments covering an extensive field of business and trust relations and other af- 
fairs. . . No valid distinction . . . can be drawn between that part of the work of 
the lawyer which involves appearance in court and that part which involves advice 
and drafting of instruments in his office.” In re Opinion of the Justices, 289 Mass. 
607, 613, 194 N. E. 313, 317 (1935). The Nebraska court in attempting to give a 
definition said: “An all embracing definition of the term ‘practice of law’ would 
involve great difficulty. For the purpose of this proceeding, it is sufficient to say 
that it includes not only the trial of causes in court and the preparation of 
pleadings to be filed in court, but also includes drawing and advising as to the 
legal effect of petitions for the probate of wills, deeds, mortgages, and other 
instruments of like character, where a legal knowledge is required, and where 
counsel and advice are given with respect to the validity and legal effect of such 
instruments.” State v. Barlow, 268 N. W. 95, 96 (Neb. 1936). 

‘The limits set by the Georgia court encompassed only action before the 
courts: “In the light of the history of the legislation on the subject, the restric- 
tions upon the right to practice law refer to practice in the courts, and do not 
prohibit a private corporation . . . from exercising a further charter power ‘to 
Prepare any and all papers in connection with conveyance of real and/or personal 
Property that it may be requested to prepare by a customer’.” Atlanta Title & 
Trust Co. v. Boykin, 172 Ga. 437, 443, 157 S. E. 455 (1930). See, however, 
Boykin v. Hopkins, 174 Ga. 511, 162 S. E. 796 (1931), where Judge Hines deplores 
and protests against this narrow and limited definition. 

*People ex rel. Committee on Grievances v. Denver Clearing House Banks, 
59 P. (2d) 468 (Colo. 1936); People ex rel. Courtney v. Ass’n of Real Estate 
Taxpayers, 354 Ill. 102, 187 N. E. 823 (1933); In re Opinion of Justices, 289 
Mass. 607, 194 N. E. 313 (1935); Land Title, Abstract & Trust Company v. 
Dworkin, 129 Ohio St. 23, 193 N. E. 650 (1934). 
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The activities most frequently passed on by the courts have been 
engaged in by corporations performing legal work or hiring attorneys 
to offer legal advice and render legal services for others. Automobile 
associations, trust companies, banking concerns, collection agencies, 
credit associations, insurance and title companies, and realty corpora- 
tions—each, in one form or another, has in certain instances attempted 
to practice law. It is clear that corporations cannot practice law and 
courts in numerous decisions have denied the right to corporations.® 
The courts have also condemned the practice of various auto associa- 
tions which agree to furnish legal counsel in inquests of auto accidents, 
to defend and prosecute suits arising from accidents suffered by 
members, and to offer legal advice on the use and transfer of auto- 
mobiles.1° The drawing of various legal documents by banks and 
trust companies, especially the drafting of wills, has been frequently 
enjoined."! The Supreme Court of Alabama in a recent decision’? has 
joined the list of courts that have condemned certain operations of 
lay collection agencies as invading the province of law. The court 
held that entering into agreements with patrons that, when legal 
proceedings are required in the judgment of the agency, the claims 
would be turned over to the agency’s lawyer,’ collecting fees from 
makers of notes under provisions including the collection of costs and 
of attorney’s fees, and threatening debtors with legal proceedings 
constitute the practice of law. While the decision was based on a 
statute enacted in 1931 which was obviously aimed at collection agen- 
cies, the reasoning seems broad enough to reach the result without a 
statute; moreover, if the statute was valid, as the court held it was, 
it would seem to be merely declaratory of a power inherent in the 
court.!# 

It has been the practice in many states and in the federal govern- 
ment to permit laymen to appear before various administrative tri- 





*It has been declared that “the practice of law. . . is not lawful business 
except for members of the bar who have complied with all the conditions required 
by statute and rules of the courts. As these conditions cannot be performed by 
a corporation, it follows that the practice of law is not a lawful business for a 
corporation”. In re Cooperative Law Company, 198 N. Y. 479, 483, 92 N. E. 15, 
16 (1910) ; People ex rel. Chicago Bar Ass’n. v. Motorists Ass’n., 354 Ill. 595, 188 
N. E. 827 (1933); State Bar v. Retail Credit Ass’n., 170 Okla. 246, 37 P. (2d) 
954 (1934). 

* State ex rel. Seawell v. Carolina Motor Club, 209 N. C. 624, 184 S. E. 540 
(1936) ; Rhode Island Bar Ass’n. v. Automobile Service Ass’n., 55 R. I. 122, 179 
Atl. 139 (1935). 

“Re Eastern Idaho Loan & Trust Co., 49 Idaho 280, 288 Pac. 157 (1930); 
People ex rel. Ill. State Bar Ass’n. v. People’s Stock Yards State Bank, 344 IIl. 
462, 176 N. E. 901 (1931); People v. Peoples Trust Co., 167 N. Y. Supp. 767, 180 
App. Div. 494 (1917). 

* Berk v. State of Alabama, 225 Ala. 324, 142 So. 832 (1932). 

* Other courts have so held: De Pew v. Wichita Ass’n., 142 Kan. 403, 49 P. 
(2d) 1041 (1935); In re Shoe Manufacturers Protective Ass’n., 3 N. E. (2d) 746 
(Mass. 1936) ; State ex rel. v. Retail Credit Men’s Ass’n., 163 Tenn. 450, 43 S. W. 
(2d) 918 (1931); State v. James Sanford Agency, 167 Tenn. 339, 69 S. W. (2d) 
895 (1934). 

“In re Lavine, 2 Cal. (2d) 324, 41 P. (2d) 161 (1935); In re Cannon, 206 
Wis. 374, 240 N. W. 441 (1932). 
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bunals and to carry on the functions of attorneys before such boards. 
This, too, has received official condemnation where compensation was 
demanded.* The Missouri Supreme Court'® went so far as to hold 
a person guilty of contempt for practicing law before the Public 
Service Commission even though he was an employee of a railroad 
company in the capacity of assistant general freight agent and claimed 
to represent the railroad in the capacity of an employee and freight 
agent and not as an attorney. Such a rule would have serious effects 
in Wisconsin as many lay agents appear before the Industrial Com- 
mission!* as well as other Wisconsin commissions. Moreover, if a 
Labor Board is set up in Wisconsin, it is most probable that the 
agents of labor unions would appear before the board to represent 
the unions. 

At least one court on its own initiative has acted to prevent what 
it regarded as unlawful practice, namely, the broadcasting of legal 
advice by the “Good Will Court” in New York. The justices of the 
appellate division of New York by the adoption of a rule forbade 
such activities by attorneys.** This will stand as precedent for pro- 
hibiting similar methods of disseminating legal advice without the 
close relationship of client and attorney. 


Judicial relief has been sought not only to impede the practice of 
law by corporations but by individuals as well. Thus, the Supreme 
Court of Pennsylvania sanctioned the granting of an injunction by 
a lower court prohibiting a public stenographer from drawing legal 
instruments, i.e., wills, deeds of trust, bills of sale, leases, partnership 
agreements, deeds, and mortgages.’® Attorneys themselves have 
been the objects of some court decrees. Forgetting the dignity of 
their profession they have hired themselves out to corporations and 
enabled the latter to engage in unlawful practice. These activities es- 
pecially merit judicial disapproval.”° 

The reasoning of the Pennsylvania court, together with that of 
the North Dakota court in the instant case, agrees with that of the 





*In a late decision, the Missouri Supreme Court said that practice before 
a Public Service Commission was practice of law: “One is engaged in the practice 
of law when he for a valuable consideration. . . appears in a representative capacity 
as an advocate in proceedings pending or prospective, before any court, com- 
missioner, referee, board, body, committee, or commission.” Boyle G. Clark v. 
Austin, Missouri Supreme Court, No. 34, 481 (1937). The Illinois Supreme Court, 
No. 23052 (1937), held that certain actions by the defendant, under a contract 
of employment before the Industrial Commission constituted the practice of law. 
Goodman v. Industrial Commission, 130 Ohio St. 427, 200 N. E. 470 (1936). 

* Clark v. Coon, Missouri Supreme Court, No. 34,482 (1937). 

* Brown, The Administration of Workmen’s Compensation in Wisconsin (1935) 
10 Wis. L. Rev. 430. For a further discussion see the report presented te the 
Wisconsin State Bar Association by Edmund B. Shea in (1935) 25 Reports of 
the State Bar Association 115. 

*“No attorney shall advise inquircrs or render an opinion to them through 
or in connection with a publicity medium of any kind in respect to their specific 
legal problems, whether or not such attorney shall be compensated for his services.” 

* Childs v. Smeltzer, 315 Pa. 9, 171 Atl. 883 (1934). 

( * Rhode Island Bar Ass’n. v. Auto Service Ass’n., 55 R. I. 122, 179 Atl. 139 
1935). 
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majority of courts in holding that the drawing of various legal 
instruments constitutes the practice of law. The North Dakota court, 
however, seems to have made an exception to that rule when it per- 
mitted the drawing of such instruments in transactions in which the 
party drawing them had an interest. Nevertheless, it has been said 
that the “particular reason or necessity for having the legal work 
performed is not a justification to practice law”.** In addition to 
this, the court in the instant case has used simplicity of the instru- 
ment and the failure to receive compensation as added criteria in 
making the exceptions. These should not be determinative of the 
practice of law.”* 

Various remedies have been used to prohibit unauthorized prac- 
tice. Perhaps the most prevalent method is by injunction.** The com- 
plainants in the instant case selected this mode to obtain relief. Con- 
tempt proceedings have been used to prohibit unauthorized practice. 
Even a single instance of practicing law by a corporation is sufficient 
to constitute contempt of court.2° The practice of law has been 
classified as similar to a franchise granted by the sovereign authority 
of the state. When this franchise has been usurped, quo warranto 
may be brought to prevent the assumption of unlawful powers.” 
Such a proceeding is not limited in its application to corporations 
alone but applies to individuals also.2* In Ohio a judge was appointed 
to investigate unauthorized practice on the petition of attorneys. 
After an adequate inquiry, the guilty ones were brought before the 
courts for judicial censure.*® Finally, remedies for the abolition of 





™In re Brainard, 39 P. (2d) 769 (Idaho 1934). 

™ Judge Pound has said of the norm of simplicity: “I am unable to rest 
any satisfactory test on the distinction between simple and complex instruments. 
The most complex are simple to the skilled and the simplest often trouble the in- 
experienced.” People v. Title Guarantee & Trust Co., 227 N. Y. 366, 379, 125 
N. E. 666, 670, (1919); while the Nebraska court stated that “the charging and 
receiving of a fee is unnecessary to constitute the practice of law”. State v. 
Barlow, 268 N. W. 95, 96 (Neb. 1936). 

* Fitchette v. Taylor, 191 Minn. 582, 254 N. W. 910 (1934). The New York 
court, however, denied an individual attorney injunctive relief against a corpora- 
tion practicing law in Wollitzer v. National Title Guaranty Co., 266 N. Y. Supp. 
184, 148 Misc. 529 (1933) ; Dworkin v. Apartment House Owners Ass’n., 38 Ohio 
App. 265, 176 N. E. 577 (1931). 

™*Re Eastern Idaho Loan & Trust Co., 49 Idaho 280, 288 Pac. 157 (1930); 
R. I. Bar Ass’n. v. Automobile Service Ass’n., 55 R. I. 122, 179 Atl. 139 (1935). 
It has been held that one performing acts outside of court which amount to 
unauthorized practice of law may be punished for contempt. People v. People’s 
Stock Yards Bank, 344 Ill. 462, 176 N. E. 901 (1931). The court there said that 
it was no less an usurpation of the function and privilege of an attorney and an 
affront to the court having sole power to license attorneys for one not licensed to 
perform the services of an attorney outside of court proceedings. 

*“And one instance of practicing law is as much practicing law as many.” 
Wayne et al. v. Murphy-Favre & Co., 59 P. (2d) 721, 723 (Idaho, 1936). 

* People ex rel. Los Angeles Bar Ass’n. v. California Protective Corp., 76 Cal. 
App. 354, 244 Pac. 1089 (1926). 

* Berk v. State, 225 Ala. 324, 142 So. 832 (1932). 
* Morton v. Berry, 39 Ohio L. R. 272 (1933). 
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unwarranted practice have been provided by statutes which have been 
enacted in some states.”® 

Like the plaintiffs in the instant case, the Wisconsin state bar 
association has also been vigilant in suppressing unauthorized practice 
of law, and in many cases actions have been commenced by the at- 
torney general on the relation of the state bar association.*® The 
activities of certain collection agencies, lay adjusters, notaries public, 
registers of deeds, and laymen acting for clients before administra- 
tive tribunals present problems still facing the courts of this state. 

The principles enunciated in the instant case are approved by 
many courts, but the exceptions contained therein may prove trouble- 
some. 

Tuomas M. TRAceEy. 





*In Alabama practice is thus defined by statute: “Whoever, (a) In a repre- 
sentative capacity appears as an advocate or draws papers, pleadings or documents, 
or performs any act in connection with proceedings pending or prospective before 
a court or a justice of the peace, or a body, board, committee, commission or officer 
constituted by law or having authority to take evidence in or settle or determine 
controversies in the exercise of the judicial power of the State or subdivision 
thereof; or (b) For a consideration, reward or pecuniary benefit, present or 
anticipated, direct or indirect, advises or counsels another as to secular law, or 
draws or procures or assists in drawing of a paper, document or instrument 
affecting or relating to secular rights; or (c) For a consideration, reward or 
pecuniary benefit, present or anticipated, direct or indirect, does any act in a repre- 
sentative capacity in behalf of another tending to obtain or secure for such 
other the prevention or the redress of a wrong or the enforcement or establishment 
of a right; or, (d) As a vocation, enforces, secures, settles, adjusts or compromises 
defaulted, controverted or disputed accounts, claims or demands between persons 
with neither of whom he is in privity or in the relation of employer and employee 
in the ordinary sense; is practicing law.” Ala. Gen. Acts 1931, p. 606. 

* (1935) 25 Reports of the State Bar Association of Wisconsin 115; (1936) 
26 Reports of the State Bar Association of Wisconsin 86. 












RECENT CASES 


CoNSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE Power 
PERMITTING PRESIDENT TO DECLARE ARMS EMBARGO.—Proceedings 
were instituted by the United States against the Curtis-Wright Ex- 
port Corporation for an alleged conspiracy to sell arms to a foreign 
government in violation of a resolution of Congress.1 The resolu- 
tion empowered the President to declare it unlawful to sell munitions 
of war to those countries engaged in war in the Chaco if he should 
find that such would contribute to a reestablishment of peace be- 
tween those countries. The defendant contended that the resolution 
effected an invalid delegation of legislative power to the executive. 
The Court treated the matter as falling within the category of foreign 
affairs, developed a theory of Executive supremacy in said field, and 
dismissed the question of undue delegation without further dis- 
cussion.” 

One of the most firmly established principles of our constitu- 
tional law is that legislative power cannot be delegated.* This rule has 
been upheld on two recognized theories. The first, is that the del- 
egated power of Congress can not be redelegated by it so as to deprive 
Congress of its control over the exercise of that power.* The other 
theory has been educed from our system of separated powers.5 


The great variety of cases arising on this particular point have 
developed rules, definite enough in substance but extremely indefinite 
in application. The first of these rules rests on the primary standard 
theory in which the legislature establishes the policy but devolves 
upon others the duty to carry it out. If Congress lays down an in- 
telligible principle to guide the Executive and does not leave to him 
arbitrary discretion, such legislative action is not a forbidden delega- 
gation of legislative power.* The second distinguishes between the 





748 Stat. 811 (1934). 

*U. S. v. Curtiss-Wright Export Corp., 57 Sup. Ct. 216 (1936). 

*1 Cooley, Constitutional Limitations (8th ed. 1927) 224; 3 Willoughby, The 
Constitutional Law of the U. S. (2d ed. 1929) 1636; Cheadle, Delegation of 
Legislative Functions (1918) 27 Yale L. J. 892. 

“This is expressed in the ancient maxim, delegata potestas non potest delegari. 
Duff and Whiteside, Delegata Potesta Non Potest Delegari (1929) 14 Corn. L. Q. 
168; Note (1922) 20 Mich. L. Rev. 652. This maxim finds application in our 
everyday rule of agency that an agent can not delegate discretionary duties to 
another. 2 C. J. $34, p. 685; Restatement, Agency (1933) §186, p. 56. 

> Burdick, Law of American Constitution (1922) §60; Cooley, Constitutional 
Limitations (8th ed. 1927) 224. 

* Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349 (1903); U. S. v. 
Grimaud, 220 U. S. 506, 31 Sup. Ct. 480 (1910); Intermountain Rate Cases, 234 
U. S. 476, 34 Sup. Ct. 986 (1913); Panama Refining Co. v. Ryan, 293 U. S. 
388, 426, 55 Sup. Ct. 241, 251 (1934). In Ex parte Peppers, 189 Cal. 682, 209 
Pac. 896 (1922), an act was declared unconstitutional because of too great 
a delegation of discretion. 
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delegation of power to make the laws and the conferring of author- 
ity to decide whether and when the law shall be enforced.” 


In the case under consideration the Court propounded the theory 
that in foreign affairs the need of the Executive for wide discre- 
tion far outweighed any question of undue delegation of legislative 
authority. This in spite of the fact that the authority to pass such 
an act was based on that clause of the Constitution giving Congress, 
and not the Executive, the power to regulate commerce with foreign 
nations. In view of this clause, the Executive clearly looks like an 
agent of Congress, with the resultant importance of the question of 
delegation of authority. 

While it is true that in some cases language is used to the effect 
that the United States, as a nation, is vested with all the powers of 
government necessary to maintain an effective control of inter- 
national relations,® this is the first case involving an assertion of un- 
constitutional delegation of legislative power in which the Court 
has even considered this point as a reason for upholding a delegation 
of authority to the Executive in matters of foreign affairs. This is 
quite startling when it is borne in mind that the Constitution’® gives 
to the Executive the power to make treaties, provided two-thirds of 
the senators concur. Therefore, in the various cases!! which have 
arisen in which the alleged unconstitutionality of various Congres- 
sional Acts was undue delegation of legislative authority, the Court 
had more reason, if it had thought it important, to develop a theory 
of Executive supremacy in foreign relations. This is especially 
true in the light of an article by Hamilton in the Federalist!? to 
the effect that the treaty power seems to form a distinct department 
and to belong properly neither to the legislative nor executive branches 
of our government. However, the Court has treated these cases with 
the same approach used in all cases of alleged unconstitutional dele- 
gation of legislative authority. 

If this newly announced theory of executive supremacy in the 
field of foreign affairs is to be followed and enlarged in the light 





*The Brig Aurora, 7 Cranch 382 (1813); Field v. Clark, 143 U. S. 649, 12 
Sup. Ct. 495 (1813); Union Bridge Co. v. U. S., 204 U. S. 364, 27 Sup. Ct. 367 
(1906) ;. Monongahela Bridge Co. v. U. S., 216 U. S. 177, 30 Sup. Ct. 356 (1910) ; 
Philadelphia Co. v. U. S. Stimson, 223 U. S. 605, 32 Sup. Ct. 340 (1912) ; Hamp- 
ton Jr. and Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348 (1928). 

*U. S. Const. Art. I, $8, cl. 3. 

*Chae Chan Ping v. U. S., 130 U. S. 581, 604, 9 Sup. Ct. 623 (1889); Fong 
Yue Ting v. U. S., 149 U. S. 698, 711, 12 Sup. Ct. 977 (1893); Mackenzie v. 
Hare, 239 U. S. 299, 311, 36 Sup. Ct. 106 (1915); Missouri v. Holland, 252 U. S. 
416, 433, 40 Sup. Ct. 382 (1920); Burnet v. Brooks, 288 U. S. 378, 396, 53 Sup. 
Ct. 457 (1931). 

*U. S. Constitution, Art. II, §2, cl. 2. 

“The Brig Aurora, 7 Cranch 303 (1813); Field v. Clark, 143 U. S. 649, 12 
Sup. Ct. 495 (1813); Hampton & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348 
(1928) ; Norwegian Nitrogen Products Co. v. U. S., 288 U. S. 294, 53 Sup. Ct. 
350 (1933). 

* Hamilton, Federalist No. LXXV, (Lodge’s ed. 1907) p. 465; 2 U. S. Const. 
Ann., U.S.C.A., p. 250. 
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of the treaty clause of the Constitution,'’ the constitutionality of 
Secretary Hull’s reciprocal trade agreements,’* as well as any dis- 
cretionary neutrality laws that Congress may pass, becomes quite 


assured. 
HERBERT TERWILLIGER. 


CoNTRACTS TO DEVISE OR BEQUEATH—BREACH—DAMAGES,— 
For valuable consideration A agreed “to make provision for B by 
will sufficient to obviate his becoming a public charge under the poor 
laws”. Pursuant to his contract A executed a will devising Blackacre 
to trustees to pay the income to B for life. This will was never re- 
voked, but upon A’s death his widow, who elected to take her one 
third under the statutes of descent and distribution, and a daughter, 
who was adopted subsequent to the execution of the will and who 
was therefore entitled to the two thirds share she would have re- 
ceived had A died intestate, claimed that they were entitled to A’s 
entire estate. B then filed a claim for breach of contract which was al- 
lowed for $1,500. On appeal it was held that the execution of the 
will in performance of the contract created a trust and that B was 
entitled to a life interest in the income of Blackacre subject to the 
dower rights of A’s widow.! 

The disposition of one’s property upon death is a valid subject of 
a contract. Although one has a right to dispose of his property as he 
pleases, he may by contract give up that right. When a will is made 
pursuant to such a contract or when a will contains such a contract, 
the question arises whether the testator can revoke his will. The 
answer is or should be clear enough. A will is ambulatory and can 
be altered or revoked at any time before the testator’s death. In 
the one situation at common law where a will would have ceased to 
be ambulatory—when a woman married—the will was thereby re- 
voked. If a contract to devise or bequeath is to have any effect, it 
cannot be construed as destroying the ambulatory character of a will. 
But that does not mean that by revoking his will the testator may 
dissolve his contract obligation. The will and the contract, though 
they may be written on the same paper or even created by the very 
same words, are in law two separate instruments and subject to 
different rules regulating execution and modification. The testator 
may modify his own will, but one of the contracting parties cannot, 
by himself, alter the terms of a contract. If, then, the contract is 
broken by the testator’s failing to make such a provision in his will, 
by revoking a provision made pursuant to the contract, or by any 
event which would result in the promisee’s losing the benefits of the 
contract, what remedies exist? If it is a contract to devise specific 
realty, the promisee may enjoin disposition of the property contrary 


*U. S. Const., Art. II, §2, cl. 2. 

*48 Stat. 943 (1934), 48 U. S. C. A. Title 19, $1351. 

*Estate of McLean, 219 Wis. 222, 262 N. W. 707 (1935). Blackacre was 
worth approximately $7,500. B was about sixty years old. One of his legs was 
six inches shorter than the other as a result of a fall which happened while B 
was working for A. 
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to the terms of the contract during the life of the testator or may 
obtain quasi-specific performance? of the contract after the death 
of the testator. If the contract is to bequeath personalty, as a rule 
the promisee must be satisfied with damages measured by the value 
of the promised property. In short the promisee is entitled to the 
same remedies as he would be for the breach of any other type of 
contract. If his contract is void for indefiniteness or is barred by the 
Statute of Frauds, he may be relegated to an action of quantum 
meruit to recover the consideration he has furnished just as in any 
other contract. But because contracts to devise or bequeath are fre- 
quently subject to such disabilities because of their informal nature, 
and because many such contracts promise to “compensate the prom- 
isee for his services”, some courts, including the Wisconsin court, by 
the use of loose language, have developed a rule that damages for 
the breach of such contracts should be measured by the value of the 
consideration furnished. Such a rule is clearly a denial of the 
existence of the contract.5 

In the principal case, if there had been no contract pursuant to 
which the devise to B was made, would B take anything under the 
will? With the widow and the daughter taking under the statutes 
of descent and distribution there remained no property on which the 
will could take effect. Therefore, the will as a will should immediately 
be dismissed from the discussion. If B has any claim against A’s 
estate, it is not by virtue of the will as a will. 

In an oral agreement A promised to provide that B would not 
become a public charge under the poor laws. Was the contract too 
indefinite? B was a crippled old man unable to earn a living. The 
standards used in administering the poor laws would aid in determin- 





*It is probably improper to speak of the specific performance of a contract 
made by a man now deceased, but since the rules governing the enforcement of 
such contracts are similar to those relating to the specific performance of con- 
tracts against living parties, it is desirable and proper to refer to the “quasi-specific 
performance” of contracts to devise or bequeath. Costigan, Constructive Trusts 
Based on Promises Made to Secure Bequests, Devises or Intestate Succession 
(1914-15) 28 Harv. L. Rev. 237, 244. 

* Downing v. Harris Trust & Savings Bank, 318 Ill. 323, 149 N. E. 256 (1925); 
Robinette v. Olsen, 114 Neb. 728, 209 N.W. 614 (1926); Ver Standig v. St. Louis 
Union Trust Co., 228 Mo. App. 1242, 62 S.W. (2d) 1094 (1933) (obiter) ; Lipe v. 
Citizens Bank & Trust Co., 206 N.C. 24, 173 S.E. 316 (1934); note (1924) 31 
AL.R. 128 and cases there cited. 

‘Martin v. Wright, 13 Wend. 460, 28 Am. Dec. 468 (N.Y. 1835); Graham v. 
Graham’s Executors, 34 Pa. 475 (1859) (obiter; contract also too indefinite) ; 
Hudson v. Hudson, 87 Ga. 678, 13 S.E. 583, 27 Am. St. Rep. 270 (1889) ; Murtha 
v. Donohoo, 149 Wis. 481, 134 N.W. 406, 136 N.W. 158 (1912), 41 L.R.A. (NS.) 
246 (1913); Frieders v. Frieders’ Estate, 180 Wis. 430, 193 N.W. 77 (1923), 31 
AL.R. 118 (1924); In re Byrnes’ Estate, 122 Pa. Super. 413, 186 Atl. 187 (1936) 
(obiter) ; note (1913) 41 L.R.A. (N.S.) 246 and cases there cited; 28 R.C.L. 66. 

*For a general discussion of the problems involved see the following: 3 
Bogert, Trusts and Trustees (1935) 1496 et seq.; Costigan, Constructive Trusts 
Based on Promises Made to Secure Bequests, Devises or Intestate Succession 
(1914-15) 28 Hav. L. Rev. 237 et seq.; Hirsch, Contracts to Devise and Bequeath 
(1934) 9 Wis. L. Rev. 267 et seqg.; note (1919) 3 A.L.R. 172; note (1924) 31 
AL.R. 129; note (1930) 69 A.L.R. 14; note (1937) 106 A.L.R. 742. 
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ing the cost of supporting him for any period. Insurance tables 
would determine his life expectancy. The amount of money neces- 
sary to compensate him for breach of the contract could easily be 
determined. The contract does not pertain to specific realty. Damages 
would amply compensate B. There is no occasion for specific per- 
formance. 

The next question is whether a new contract was substituted for 
the old when A executed his will. If the provision in the will was 
a new contract, we must look to its terms to determine the remedy 
to which B is entitled. As a will it purports to create a trust, but 
as a will it would take effect only upon A’s death. As a contract it 
would, in effect, promise that a trust would be created upon the 
death of A. Since the trust res was Blackacre, equity would grant 
specific performance of the contract to create a trust. But is the 
provision a contract? There is no evidence that A promised or 
intended to promise to create a trust in Blackacre nor that B ac- 
cepted or assented to such a promise. If the income from Blackacre 
would be insufficient to prevent B from becoming a public charge 
under the poor laws, could not B sue A’s estate for breach of con- 
tract? If A had changed his will so as to create a similar trust in 
Whiteacre or to bequeath to B an amount sufficient to carry out the 
agreement, could B complain? The court said, “A will so made 
cannot be revoked by the testator so as to defeat the bequest or 
devise made by it pursuant to his agreement”.® If one contracts 
to bequeath $5,000 and later makes a will bequeathing $10,000, is 
not the bequest made pursuant to the agreement? Yet could one 
not, by subsequent will, reduce the bequest to $5,000? If one con- 
tracts to compensate by will for services and later makes a will de- 
vising Blackacre, could one not later revoke the devise and be- 
queath a sufficient amount of personalty?? The rule quoted origin- 
ated in cases where one promised to devise or bequeath certain 
property and later did devise or bequeath that property,® or in cases 
where the words in the will constituted the contract or the new 
contract in the will was substituted with the assent of both parties 





* Estate of McLean, 219 Wis. 222, 227, 262 N.W. 707, 710 (1935). 

'T promised, for the privilege of naming C, to leave C something in his will. 
T made a will bequeathing $500 to C, but later revoked it. The court, after 
holding the promise too indefinite to be enforced, said, “It is contended, how- 
ever, that [7] removed this difficulty by fixing $500 as the amount he would leave 
[C] under his agreement. . . . This claim is based upon the fact that he made such 
declarations to third persons and in wills which he revoked before his death. 
We can receive no such aid from [7’s] conduct or declarations. . . .” Freeman Vv. 
Morris, 131 Wis. 216, 109 N.W. 983, 120 Am. St. Rep. 1038 (1907). 

* Anding v. Davis, 38 Miss. 574, 77 Am. Dec. 658 (1860) ; Mut. Life Ins. Co. 
v. Holloday, 13 Abb. N.C. 16 (N.Y. 1883) ; Day v. Washburn, 76 N.H. 203, 81 Atl. 
474 (1911); Torgeson v. Hauge, 34 N.D. 646, 159 N.W. 6 (1916), 3 A.L.R. 164 
(1919) ; Estate of Neitman, 193 Wis. 305, 214 N.W. 345 (1927). 
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for the old one.® In those situations the rule, although misleading, 
will lead to the correct result. 

The question remains, why did the Wisconsin Supreme Court 
declare that the execution of the will created a trust? Why did the 
court distinguish the principal case from Frieders v. Frieders’ 
Estate’® on the ground that no will was ever executed in the Frieders 
case, when, as we have seen, the will here was not the original con- 
tract, was not an equivalent of the original contract, was not substi- 
tuted by the assent of the parties for the original contract, and as 
a will had no effect? Why did they quote the above mentioned rule 
on the revocability of wills made pursuant to a contract from a 
note’! supported by cases most of which came within one of the 
three exceptions above noted? The most likely answer is that the 
court dislikes the rule enunciated, by mistake, in Murtha v. Dono- 
hoo'? and followed in Frieders v. Frieders’ Estate,1* that damages 
for the breach of contracts to devise or bequeath shall be measured 
by the value of the consideration furnished, and proposes to limit 
its application strictly to the facts of the above mentioned cases, and 
to explain other cases by distorting all provisions in wills, made 
pursuant to contracts, into contracts creating trusts rather than to 
simplify the situation by flatly overruling the two cases. 

RADCLIFFE PARK. 


EvipENCE—PArROL—AS TO THIRD PARTIES—ASSUMPTION OF 
Mortcace.—P sued in equity to foreclose a mortgage on certain land. 
After a decree of foreclosure was issued, P procured a deficiency 
judgment against D, who had purchased the land from the mortgagor, 
and according to the deed, had assumed the mortgage as part of the 
consideration. D appeals, alleging error in excluding his oral offer of 
proof that he did not assume the mortgage, and that the recital of 





*Johnson v. McCue, 34 Pa. 180 (1859); Bolman v. Overall, 80 Ala. 451, 2 So. 
624, 60 Am. Rep. 107 (1886); Smith v. Tuit, 127 Pa. 341, 17 Atl. 995, 14 Am. 
St. Rep. 851 (1889); Conlon v. Conlon, 20 Pa. Super. 45 (1902); Nelson v. 
Schoonover, 89 Kan. 388, 131 Pac. 147 (1913). 

*Frieders v. Frieders’ Estate, 180 Wis. 430, 193 N. W. 77 (1923), 31 A.L.R. 
118 (1924). 

“Note (1919) 3 A.L.R. 172. See notes 7 and 8, supra. 

*149 Wis. 481, 134 N.W. 406, 136 N.W. 158 (1912), 41 L.R.A. (N.S.) 246 
(1913). D promised to compensate A for services rendered in the past by leaving 
A a legacy of $1,000. D died without leaving the legacy. The court, relying on 
Jilson v. Gilbert, 26 Wis. 637, 7 Am. Rep. 100 (1870) (which permitted M to 
defend an action on a note by introducing proof that T had promised to compen- 
sate M for his services by bequeathing the note to him) held that A could recover 
only for the value of the services rendered. 

_ Cases where the promise was to “compensate for services” are often cited 
in support of the proposition of Murtha v. Donohoo, supra: Bayliss v. Pricture, 
24 Wis. 651 (1869) ; Slater v. Cook, 93 Wis. 104, 67 N.W. 15 (1896). 

In cases where specific performance might have been granted damages measured 
by the value of the property promised have been awarded: Dilger v. McQuade, 
158 Wis. 328, 148 N.W. 1085 (1914); Estate of Getchell, 211 Wis. 644, 247 N.W. 
859 (1933) (although only personal property was involved, the court said the 
lower court should probably have awarded specific performance instead of a 
Money judgment). 

: *180 Wis. 430. 193 N. W. 77 (1923), 31 A.L.R. 118 (1924) (Crownhart, J., 
dissenting in a well written opinion). 
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assumption in the deed was put in by a mistake of the notary who 
drew up the deed. Held: that such exclusion was error, that D 
should have been allowed to prove that he did not assume the 
mortgage, that parol evidence was admissible to contradict the deed 
on the ground, apparently, that P was not a party to the deed. 

Some of the earlier decisions on this question ruled flatly against 
admission of parol evidence in situations very similar to that of this 
case ;? and though many recent decisions have held parol evidence ad- 
missible as between the mortgagee and the grantee of the mortgagor, 
the courts are not always in accord as to why the evidence is admis- 
sible. Some of them, as in the instant case, admit the evidence un- 
der the so-called exception to the parol evidence rule which makes that 
rule inapplicable to strangers to the deed ;* others feel that the evi- 
dence is admissible to show the consideration ;* and still others say 
that the assumption is evidence of an additional contract, not at 
variance with the terms of the deed.5 


This note will be confined to a discussion of the first theory; 
namely, that the parol evidence rule is inapplicable to those not parties 
to the deed.® 

On this so-called exception to the parol evidence rule, i.¢., that the 
rule is inapplicable to strangers to the instrument, there exists a 
very real conflict between the courts and many of the legal theorists. 
The practical application of the rule has generally led a great number 
of the courts into an affirmance of the doctrine that the rule is 
applicable only in controversies between the parties to the writing 
and those claiming under it.7 On the other hand, Williston says, 
“When the issue in dispute, even between third parties, is what are 
the obligations of A and B to one another, and those obligations are 
stated in a written contract, the parol evidence rule is applicable”.® 
And Dean Wigmore says, “The rule will still apply to exclude 
extrinsic utterances, even as against other parties, provided it is 
sought to use those utterances for the very pupose for which the 
writing has superseded them as a legal act”.® 

One of the fact situations on which the conflict has centered 
arises when A has been injured by the joint negligence of B and C, 
A sues C, and C pleads a release given by A to B.1° In these cases 
the courts themselves seem to be in hopeless conflict as to whether 
parol evidence is admissible to show that the release was in truth 
a covenant not to sue. Many cases hold that it is, applying the afore- 





*Stowers v. Stuck, 268 N. W. 310 (Neb. 1936). 

* Klein v. Isaacs, 8 Mo. App. 568 (1880); Beeson v. Green, 103 Iowa 406, 72 
N. W. 555 (1897); and even as late as 1916, LaMoille Bank and Trust Co. v. 
Belden, 90 Vt. 535, 98 Atl. 1002. 

* See cases collected in (1927) 50 A.L.R. 1216 et seqg., and in (1931) 84 ALR. 
347 et seq. 

* Ibid. 

5 Ibid. 

"a6 €.. 3. 2008. 

710 R. C. L. 1020; 22 C. J. 1292. 

*3 Williston, Contracts (rev. ed. 1936) §647. 

*5 Wigmore, Evidence (2d ed. 1923) §2446. 
* See cases collected in (1931) 80 A.L.R. 477. 
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mentioned exception to the rule; and many say that it is not, string- 
ing along with the legal theorists. Natrona Power Co. v. Clark, 
which refused to admit parol evidence in such a situation, and which 
was noted with approval by Wigmore as “accepting the scientific 
theory of the parol evidence rule”,!* was cited in Martin v. Settler,* 
where the court also ruled parol evidence inadmissible to vary a 
written stipulation releasing the cause of action against a joint tort- 
feasor in a proceeding against the other joint tort-feasors. The court 
says that though it has often stated that the parol evidence rule does 
not ordinarily apply between strangers to the instrument, or between 
a party and a stranger, that it has also repeatedly said that the rule 
does apply “to a stranger who seeks to enforce rights based on the 
instrument”. The court then quotes Wigmore on applicability of the 
parol evidence rule when the rights sought to be enforced by or 
against a stranger are rights based on the writing; Jones and 
Williston are quoted to the same effect.1* 

In a discussion of this conflict between the courts and the theo- 
rists, Professor S. A. Harris gives his approval to a definite excep- 
tion to the “scientific theory” of the parol evidence rule in these 
cases.15 But Professor J. S. Strahorn, after a consideration of both 
points of view, puts forth the contention that these joint tort-feasor 
cases do not form an exception to the parol evidence rule but are 
perfectly consistent therewith.1¢ In arriving at this conclusion, 
Strahorn makes a comparison between the tort-feasor cases and those 
where a creditor extends the time of payment to the principal debtor ; 
his comparison of the two types of situations and his distinctions be- 
tween them finally lead, in attempting to state a principle to cover 
the point, to this well-reasoned conclusion : 


“When the written part of a transaction is an operative fact in the 
instant litigation, it cannot be varied by the parties litigating any more than 
by the original parties to the transaction. For this category the scope of the 
rule might be said to be ‘a transaction in issue in the instant case’, using 
‘in issue’ as meaning ‘an operative fact’. In the suretyship case, the transac- 
tion between principal and creditor is in issue, while in the tort-feasor case, 
it is the fact of payment to the injured party that is in issue, evidenced by 
the transactions between him and the other tort-feasors.”” 


By analogy, in a suit by a mortgagee against the grantee of the 
mortgagor under a deed containing an assumption clause, the trans- 
action between the grantor and the grantee is in issue, and the deed 





™31 Wyo. 284, 225 Pac. 586 (1924). 

*Note (1924) 19 Ill. L. Rev. 205. 

* 184 Minn. 457, 239 N. W. 219 (1931). 

“§ Wigmore, Evidence (2d ed. 1923) $2446; 3 Jones, Evidence (Horwitz, 
1913) §449; 3 Williston, Contracts (rev. ed. 1936) $647. 

“ Harris, Does the Parol Evidence Rule Apply when One of the Parties to the 
Controversy is a Stranger to the Contract? (1927) 22 Ill. L. Rev. 274. 

*Strahorn, Unity of the Parol Evidence Rule (1920) 14 Minn. L. Rev. 20, 
43-45. 

“Id. at 45. Professor Williston disapproves of the cases where parol evidence 
is admitted in these joint tort-feasor cases, drawing an analogy between them and 
the case where the defendant, instead of being a joint tort-feasor, is a surety 
jointly bound on a contract, the principal debtor of which was released or given 
time extension by the creditor. 3 Williston, Contracts (rev. ed. 1936) $647. 
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is a written instrument covering that transaction, which accordi 
to good legal theory, at least, ought to be conclusive, in the absence of 
fraud, mistake, duress, and the like. 

Even a good many of the decisions which have declared parol 
evidence admissible in suits in which strangers to the instrument 
were parties have said by way of dictum that the parol evidence rule 
would apply where the stranger is basing his claim on the instrument. 
But in such cases as that of the mortgage assumed by the grantee, 
is not the mortgagee basing his claim against the grantee on the deed, 
parol evidence to contradict which the grantee seeks to introduce? 

And, in any event, can it be said that the mortgagee is truly a 
stranger to the deed? In every state but Massachusetts he can sue 
the grantee.1® He is generally considered to be a third party bene- 
ficiary.1® If in reality there exists some sort of privity between the 
mortgagee and the grantor (mortgagor), and he is suing under the 
deed containing the assumption clause, how can it be said that he 
is a stranger to the contract? And if he is not, it seems that the 
parol evidence rule should apply, not only against him, but, by the 
principle of mutuality, also against the grantee, the other party to the 
suit. 

It might be said that, in the instant case, no fault should be found 
with the actual results of the case, because the defendant’s answer 
alleges mistake, and if mistake be proved, the parol evidence rule 
would not apply because the written instrument never constituted a 
valid contract, and the terms of the transaction were never crystal- 
lized and integrated into a valid writing covering the transaction. 
But there might well be a question as to whether, even in a suit in 
equity, the instrument could be reformed where reformation was not 
the specific object of the suit. 

There might well be a serious question also as to whether the 
deed could have been reformed in a suit for reformation, as against 
the mortgagee, a third party who may have relied on the deed. Wig- 
more says: 

“The theory of reformation is to make the instrument state, objectively 
and in appearance to others, what it did subjectively state to the parties 
themselves. The one party is not bound to the other by the purporting tenor 
of the act, because the other party shared the error. But as against third 
persons, who are not sharers of the same supposition, and who are authorized 
by the substantive law to rely upon the instrument as defining rights acquired 
by it, the tenor of the instrument controls, as a necessary result of the gen- 
eral principle that the actor is responsible for the reasonable consequences of 
his act.’” 

At any rate, it does seem that the courts have either been guilty 
of error or laxity in basing their decisions admitting parol evidence 
in these situations on the theory that the mortgagee was a stranger to 
the contract, and that thus as to him, the rule did not apply, either 


against him or in his favor. 
Joun C. WHITNEY. 





%*2 Williston, Contracts (rev. ed. 1936) §§$383, 384. 
*4 Page, Contracts (2d ed. 1920) §2402. 
* 5 Wigmore, Evidence (2d ed. 1923) §$2413, 2418. 
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Girts—ConstTRucTIvVE DeELIVErY—G1FTs CausA Mortis oF CER- 
TIFICATES OF Deposit, SAVINGS ACCOUNT AND CHECKING ACCOUNT. 
—Appellant filed a petition in county court praying that certain 
items of personal property be stricken from the inventory in deced- 
ent’s estate and delivered to appellant as owner thereof on the theory 
that deceased before her death made a gift of the property in ques- 
tion to appellant. Decedent became ill and on being removed to 
hospital left with appellant, her sister, (1) the key to a safety de- 

it box containing two certificates of deposit, and (2) a savings 
account book, and checking account book. Shortly thereafter de- 
cedent, realizing she had not long to live, delivered to appellant two 
blank checks or withdrawal slips signed by decedent, and subsequently 
in the presence of three witnesses expressly declared that it was her 
intention to make a gift to appellant of the two certificates of deposit, 
the savings account and checking account. The county court dis- 
missed the petition and claim of the appellant. On appeal, held: 
Judgment dismissing the petition reversed.1 


I. Gifts by means of constructive delivery. A valid gift requires 
a present intention to give and a surrender of dominion over the 
property by the donor to the donee. Such surrender must be evi- 
denced by actual delivery of the property where it is capable of 
immediate delivery, or by the best evidence of delivery of which 
the subject is reasonably susceptible. By the great weight of au- 
thority delivery of the key to a safety deposit box constitutes a 
sufficient symbolical delivery of the contents of the box.? It is im- 
material whether the change of possession is before, after, or at the 
time of the declaration of the words importing a gift.* 


II. Gifts of savings account and of certificates of deposit. (1) 
Savings account.—The majority holding is that valid gifts of sav- 
ings accounts may be made by a manual delivery of the savings 
account pass book either with or without an accompanying indorse- 
ment or written assignment.5 A savings bank book has a peculiar 
character. It is not a mere pass book, or the statement of an account; 
it is issued to the person in whose name the deposit is made, and 
with whom the bank has made its contract; it is his voucher, and 
the only security he has, as evidence of his claim. The bank is not 





*In re Schreihart’s Estate, 270 N. W. 71 (Wis. 1936). 

*See Opitz v. Karel, 118 Wis. 527, 530, 95 N. W. 948 (1903); In re Estate 
of Dohm, 188 Wis. 626, 628, 206 N. W. 877, 878 (1926). 

* Harrison et al. v. Foley, 206 Fed. 57 (C.C.A. 8th, 1913); Devol v. Dye, 123 
Ind. 32, 24 N. E. 246 (1890); Foley v. Harrison, 233 Mo. 460, 136 S. W. 354 
(1911); Hagemann v. Hagemann, 204 Ill. 378, 68 N. E. 381 (1903); Rosenan v. 
Merchants’ National Bank, 56 N. D. 123, 216 N. W. 354 (1911). By the delivery of 
the key the donor effectually surrenders, so far as he can, all dominion over the 
property and affords to the donee the means of obtaining possession of it. 

“See Wing v. Merchant, 57 Me. 383, 387 (1869). 

*Pierce v. Boston Savings Bank, 129 Mass. 425, 37 Am. Rep. 371 (1880); 
Snidow v. Brotherton, 140 Va. 187, 124 N. E. 182 (1924); See Brown, Personal 
Property (1936) 174, note 25, for collection of cases. 
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obliged to pay the depositor the money in its hands except upon 
presentation of the book. However, these facts but partially satisfy 
the requirement that a gift be consummated only upon iransfer of 
dominion and control from the donor to donee. The terms of the 
contract customarily provide specific methods for the transfer of the 
obligation, e. g., withdrawals may be made only upon presentation of 
the pass book coupled with a written order of the depositor. There- 
fore, while delivery of the pass book does deprive the donor of do- 
minion over the contract, it does not confer complete dominion on 
the donee.? For this reason a small minority of courts have held 
that a written assignment is necessary. The overwhelming weight 
of authority is, however, against this position but without very satis- 
factory discussion of the issue involved. It is sometimes declared 
that such restrictions on the obligee’s right of transfer affects only 
the relation between the obligor and the obligee and not those be- 
tween obligee and his transferee,® or that the delivery of the pass 
book confers upon the donee an equitable title to the obligation, 
which the courts of equity will enforce.!° Perhaps the best explan- 
ation is that, unless the gift is upheld, neither the donor nor the 
donee would have dominion over the subject matter.11 The Wiscon- 
sin court held that there was a valid gift of the savings account with- 
out giving any reasons therefore except the citation of authorities, 


(2) Certificates of deposit. By the great weight of authority a 
valid gift of the deposit may be accomplished by a delivery of the 
certificates of deposit without indorsement or assignment for much 
the same reason that gifts of savings accounts by delivery of the pass 
book are held valid, namely, that the certificates represent the fund.!? 
The Wisconsin court held there was a valid gift of the certificates 
of deposit, again without much discussion. 

III. Gifts of donor's own check or checking account. It is almost 
universally held that a gift of a commercial account is not effected 
by a delivery of the bank book which is, unlike a savings account 
pass book, neither a statement of the account between the parties nor 





*Pierce v. Boston Savings Bank, 129 Mass. 425 (1880); Brown, Personal 
Property (1936) 172. 

*Brown, Personal Property (1936) 175. 

* Milroy v. Lord, 4 De G. F. & J. 264 (1862); Pennington v. Gittings, 2 Gill 
& J. (Md.) 208 (1830). 

* Opitz v. Karel, 118 Wis. 527, 95 N. W. 948 (1903). It seems hard to see 
how a restriction of the obligee’s right of transfer can fail to affect the interest 
of his transferee. 

* Leyson v. Davis, 17 Mont. 220, 42 Pac. 775 (1895). 

11 Ames, Cases on Trusts (2d ed. 1893) 155. Moreover, in the delivery of 
a savings bank pass book we find the same objective guaranty and proof of 
donor’s executed intent to give, as, in the case of choses in possession, is furnished 
by the manual delivery of the chose itself. 

* Hudson v. Gleason et al, 171 Wis. 238, 177 N.W. 14 (1920); See Brown, 
Personal Property (1936) 170, and 40 A. L. R. 508 (1926) for collection of cases. 
Formerly an indorsement was required in any case in order for the assignee to 
sue in his own name at common law and is still essential if he is to take the 
obligation free of prior defenses. It is not, however, by virtue of Sec. 49, Uniform 
Negotiable Instruments Law, essential to the transfer of actual title to the chose. 
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a necessary instrument for the withdrawal thereof.1* If the basis 
for the Wisconsin court’s decision is the delivery of the pass book, 
the holding is out of line with the great preponderance of authority 
and abolishes the well established requirement of delivery to consti- 
tute a valid gift. However, the principal case illustrates the modern 
tendency, in as yet a small minority of courts, to uphold gifts where 
the intent to make a gift is clear regardless of passing of dominion.1* 

Similarly the almost universal rule is that the donor’s check is 
not the subject of a valid gift.15 The reasons assigned for so hold- 
ing are: (1) a check is not an indicium of title to any property!* 
as is a certificate of deposit or a savings bank pass book; (2) it is 
simply evidence of donor’s promise to make a gift which, being with- 
out consideration, cannot be enforced against the donor nor against 
his personal representative ;17 (3) there is no delivery of any part 
of the donor’s estate ;18 (4) it is an order on the bank which is ipso 
facto revoked by the maker’s death.!® 


However, courts have upheld gifts of donor’s own check upon the 
theory that the check operates as an assignment of the fund.?° It 
is suggested that this is the only theory upon which the decision of 
the Wisconsin court can be upheld with regard to the checking account 
in view of the holding of the great majority of the courts. The great 
weight of judicial opinion is to the effect that a check of itself does not 
operate as an assignment.” A minority of courts regard the check as 





“Brophy v. Haeberle, 220 App. Div. 511, 221 N. Y. Supp. 574 (1927); 
Jones v. Weakley, 99 Ala. 441, 12 So. 420 (1892), in which case the court said: 
“The money could be withdrawn from the bank, not by production of the pass 
book, but on the check of depositor. It was not the best delivery available. It 
did not give dominion and control of the money, for the money was as subject 
to check without the production of the books as with it”. Snidow v. Brotherton, 
140 Va. 187, 124 S. E. 182 (1924); Szebo v. Speckman, 73 Fla. 374, 70 So. 411 
(1917). Contra: McCoy Adm’r. v. McCoy, 126 Ky. 783, 104 S. W. 1031 (1907) (on 
the ground that the pass book is a symbol of the account). 

“Notes (1920) 20 Col. L. Rev. 196; (1926) 32 W. Va. L. Rev. 313. In the 
efforts of the courts to find a delivery in these hard cases, where the intent of 
the donor to make a gift is clear and certain, resides much of the difficulty of 
the modern: law of gifts. The modern tendency of the courts is undoubtedly to 
relax the strict technical requirement of delivery when the intent of the donor 
to give seems certain. It may be possible by virtue of this modern tendency to 
say that the checking account book is the “best evidence” of intent and that 
passing of dominion is becoming less important except as evidence of intent. 

“Burrows v. Burrows, 240 Mass. 485, 137 N. E. 923 (1922); Foxworth v. 
Adams, 136 Ky. 403, 124 S.W. 381 (1910); Provident Inst. for Sav. v. Sisters 
of St. Francis, 87 N. J. Eq. 424, 100 Atl. 894 (1917); Second National Bank v. 
Williams, 13 Mich. 282 (1865); Brown, Personal Property (1936) 170. 

* Re Beaumeont, 1 Ch. 889 (1902). 

™ Meginnes v. McChesney, 179 Ia. 563, 160 N. W. 50 (1916). 

*Wisler v. Tomb, 169 Cal. 382, 146 Pac. 876 (1915). 

* Ableman v. Hathnel, 57 Ind. App. 15, 103 N. E. 869 (1914). 

* Hemphill v. Yerkes, 132 Pa. 545, 19 Atl. 342 (1890); Varley v. Sims, 100 
Minn. 331, 111 N. W. 269 (1907). 

™ Burrows v. Burrows, 240 Mass. 485, 137 N. E. 923 (1922); Union State 
Bank of Lancaster v. People’s State Bank of Lancaster, 192 Wis. 28, 211 N. W. 
931 (1927) ; See 5 C. J. 716, note 44, and 5 A. L. R. 1667 for collection of cases. 














412 WISCONSIN LAW REVIEW [Vol. 12 


an assignment of the funds pro tanto.?? In view of Section 189 of 
the Uniform Negotiable Instruments Law? many of the courts 
following the minority view have held that a negotiable check no 
longer operates as an assignment and a gift of donor’s check could 
no longer be sustained.24 However, a few of the minority restrict 
the operation of Section 189 to questions arising between the donee 
and drawee bank and hold that as between the donor and donee the 
check still operates as an assignment and creates a valid gift of 
the check.?5 

However, a check plus other circumstances manifesting an inten- 
tion to assign the debt either expressly or inferentially, within or 
without the check, will be held to be an assignment.2® There are 
no prescribed expressions or combination of facts requisite to the 
accomplishment. It is a matter of intention to assign, to be gathered 
from the language used in the instrument and from the surrounding 
circumstances.27 An order for the whole of a particular fund has 
been held an assignment.?® It is not necessary that the order itself 
disclose that it is for the full amount; that may be shown by 
evidence.2® Where some documentary evidence of the debt due from 
the drawee to the drawer accompanies the order there is a strong 
likelihood that an assignment was intended.®®° The fact that the 
check was blank except for signature of drawer does not prevent it 
from being an assignment because authority to fill up blanks is not 
revoked by death.! In view of these holdings it is suggested that 
the Wisconsin court could have based its decision in regard to the 
checking account upon the theory of assignment. There were suffi- 
cient facts in addition to the delivery of the checks to show an in- 
tent to make an assignment, namely, declaration of intention that 
the appellant should have the money and a delivery of the account 
book. Unless one is willing to say that delivery and passing of 
dominion is no longer necessary to affect a valid gift it would seem 
that the assignment theory is the only basis on which the Wisconsin 
court’s decision on this point can be upheld. 

Wayne B. ScHLINTZz. 





= Union Bank v. Oceana Co. Bank, 80 Ill. 212 (1875). 

“A check of itself does not operate as an assignment of any part of the funds 
to the credit of the drawer with the bank, and the bank is not liable to the holder 
unless and until it accepts or certifies the check.” 5 U.L.A. §189 (Italics supplied). 

™ Cashman v. Harrison, 90 Cal. 297, 27 Pac. 283 (1891). 

* First National Bank v. O’Bryne, 177 Ill. App. 473 (1913). 

* See Baird v. Simonstad, 193 Minn. 79, 258 N. W. 570 (1935); Lawrence 
National Bank v. Kowalsky, 105 Cal. 41, 43, 38 Pac. 517 (1894); Troop Grain 
Cleaner Co. v., Smith, 110 N. Y. 83, 88, 17 N. E. 671 (1888). 

* Risley v. Phenix Bank, 83 N. Y. 318 (1881); Skobis v. Ferge, 102 Wis. 122, 
78 N. W. 426 (1899). 

* Mandeville v. Welch, 5 Wheat. (U. S.) 277, 286 (1820). 

* Troop Grain Cleaner Co. v. Smith. 110 N. Y. 830, 17 N. E. 671 (1888). 

” Hove v. Stanhope Bank, 138 Ia. 39, 115 N. W. 476 (1908) (indorsement of 
a deposit ticket); Moore v. Davis, 57 Mich. 251, 23 N. W. 800 (1885) (a copy 
of the account between the parties); Venturi v. Silvio, 197 Ala. 607, 73 So. 
45 (1916). 

"In re Ferrara’s Estate, 109 N. J. Eq. 49, 156 Atl. 265 (1931). ; 














MODERNIZATION OF CORPORATION STATUTES: 
A SYMPOSIUM 


PROPOSED REDRAFT OF THE WISCONSIN 
CORPORATION LAWS 


Lioyp K. Garrison 


There is general agreement that the Wisconsin statutes relating 
to business corporations (particularly chapters 180, 181 and 182) 
are in many respects defective and antiquated. In cooperation with 
a special committee of the State Bar Association, the Law School 
is engaged in redrafting these chapters, including therein some im- 
portant sections relating to corporations which are scattered else- 
where in the statute book and including also adequate provisions 
covering non-stock corporations. Those portions of the old law 
which have proved serviceable or unobjectionable are being retained, 
even though they may not be as ideally desirable as some of the corre- 
sponding provisions which have been written into the modernized 
statutes of other states. In general, we are building upon the admir- 
able work done by the draftsmen of the recent corporation acts in 
Illinois, California, Minnesota, and Ohio; the Uniform Business Cor- 
poration Act; and the “Model Corporation Act” drafted by George 
S. Hills of New York and published in 48 Harvard Law Review 
1334. Provisions of many other state statutes and pertinent treatises 
and articles are also being studied and made use of. 

The work has been in progress for substantially three years. John 
H. Shiels, one of our law fellows in 1933-4, made a factual study 
based upon hundreds of articles of incorporation in the secretary of 
state’s office, in which he sought to ascertain why so many Wisconsin 
concerns prefer to incorporate under the laws of other states, return- 
ing to do business in Wisconsin as foreign corporations. This study, 
appearing in 11 Wisconsin Law Review 457, indicated a number of 
defects in the Wisconsin statutes which undoubtedly account in part 
for the preference shown for other laws, and indicated also that the 
organization fees in Wisconsin may need some revision downward. 

In October, 1935 a special committee of the State Bar Association 
was appointed to cooperate with us in undertaking a redraft, this 
committee consisting of Messrs. Edward J. Dempsey, Fred M. Wylie, 
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William H. Spohn, Benjamin Poss, Harold M. Wilkie, Ralph M. 
Hoyt, John S. Sprowls, Herman L. Ekern, and Claire B. Bird, 
During the academic year 1935-6 Roy G. Tulane and Donald C, 
Heide, law fellows, began the work of revision in consultation with 
me. A tentative draft was prepared, and during the present aca- 
demic year David R. Levin, a graduate of the Law School who is a 
candidate for the degree of Ph.D. in Law, has been carrying on the 
work begun by Messrs. Tulane and Heide, and has in turn produced 
a draft built upon theirs, with changes and additions. At our sug- 
gestion, the Wisconsin Society of Certified Public Accountants has 
appointed a special committee to cooperate with us, consisting of 
Professor Fayette H. Elwell, chairman, Thomas A. McCormack, 
and Arthur E. Wegner. In addition to consulting with Mr. Elwell, 
Mr. Levin has been in active touch with the secretary of state’s 
office and the Securities Division of the Public Service Commission, 
and has received many useful suggestions from these agencies. 

We have sought expressions of opinion as to policies and details 
from the State Bar committee referred to above and from over 
a hundred lawyers in various parts of the state, those in the smaller 
towns as well as the larger cities. From them we have obtained much 
helpful advice based upon practical experience in dealing with the 
present statutes. 

We hope by next winter to have the draft, with supporting an- 
notations, in shape for detailed discussion, section by section, with 
the committees of the State Bar Association and the Wisconsin So- 
ciety of Certified Public Accountants, and thereafter to submit it to 
members of the Bar and to the State Bar Association for criticisms, 
suggestions, and appropriate action. After that we should be able to 
get a final draft in shape for presentation to the legislature at the 
next session. 




















THE MINNESOTA BUSINESS CORPORATION ACT 


P. L. SoLETHER AND Epwarp G. JENNINGS 


PART I 


P. L. SoLETHER 


The Business Corporation Act of 1933 was the first general revi- 
sion of Minnesota’s corporation laws since the General Statutes of 
1866. The meager provisions of that early act relating to corpora- 
tions were altered by succeeding legislatures for sixty-seven years, 
to meet special problems, without any serious effort to construct a 
comprehensive, co-ordinated chapter on corporations.‘ Consequently 
our statutory provisions became “crude, inconsistent and in conflict 
with each other”’.? Since 1872, Minnesota also suffered from a con- 
stitutional provision making shareholders personally liable for the 
debts of corporations to the amount of the stock owned by them.® 
Under our constitution and statutes, many attorneys practicing in 
Minnesota prior to 1933 felt compelled to use the laws of other 
states for purposes of incorporation. 

Believing it was the duty of the state to furnish its citizens with 
suitable laws for the conduct of their business affairs, the Minnesota 
State Bar Association, in 1929, determined to take the initiative to 
correct this undesirable situation. It was first necessary to eliminate 
the shareholders’ constitutional “double” liability. In 1930 the Asso- 
ciation procured the submission of a suitable amendment to the elec- 
torate. The organized Bar led and financed a state-wide campaign 
in favor of the amendment which resulted in its adoption.* 

Encouraged by this success, the Bar Association next undertook 
the more difficult work of revising the statutes relating to corpora- 





*The General Revision of 1905 was a “rearrangement and restatement of the 
previously existing general statutory law of the state, with such amendments as the 
commission and legislature deemed advisable”. See Minn. Rev. Stat. (1905) fore- 
word, iii. The new matter relating to corporations was comparatively small. 

* National New Haven Bank v. Northwestern Guaranty Loan Co., 61 Minn. 
375, 386, 63 N. W. 1079, 1082 (1895). 

* Minn. Const. art. X, §3; see also Dunnell’s Minn. Dig. §2080. Corporations 
organized exclusively for “the purpose of carrying on any kind of manufacturing 
or mechanical business” were excepted from the constitutional shareholders’ “double 
liability”, so called. See Note, What is a Manufacturing Corporation? (1928) 12 
Minn. L. Rev. 657. 

“In 1928 a similar effort had been made by the state Bar, but the proposed 
amendment failed on that occasion to receive the required vote. The association 
had passed resolutions relating to the subject nearly every year since 1915. 
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tions. In 1931 a committee was formed to draft such an act. The 
committee consisted of a drafting division of seven lawyers, residing 
in the Twin Cities, and an advisory division of thirty lawyers, resid- 
ing in other parts of the state.° Care was exercised by the president 
to select men of proved ability to work harmoniously with each other 
and with others. Two members of the drafting division were special- 
ists in corporation law, three were general practitioners, one an assist- 
ant attorney general, and one a member of the faculty of the State 
University Law School. The chairman was a general practitioner, 
who had been chairman of the committee which had secured the 
adoption of the constitutional amendment. The drafting division, 
thus composed, could not be accused of representing any special 
interest group. The University connection increased the confidence of 
the Bar and of the public in the committee. 

The advisory division was composed of general practitioners of 
recognized ability and leadership in their communities, men who had 
shown interest in bar association activities. It included several in- 
fluential members of the legislature. The support of a proposed law 
by this division, it was believed, would carry weight throughout the 
state and in the law-making body.® 

Thus constituted, the committee began its work early in 1932. 
A joint meeting of the two divisions was held. The then professor 
of corporation law at the University, Harvey L. Hoshour, not a 
member of the committee however, was asked to recommend a plan 
of procedure. He suggested the use of the Uniform Corporation 
Act for a working basis and that a draftsman be obtained to submit 
preliminary drafts with parallel statements of the Uniform Act, 
the Minnesota statutes and the recent acts of Delaware, Ohio and 
California. This plan was approved and Mr. Hoshour was prevailed 
upon to act as draftsman. 

The members of the drafting division were supplied with copies 
of the Uniform Act and the recent revisions of Delaware, Ohio and 
California in convenient pamphlet form. Each report of the drafts- 
man covered two or three sections of the proposed act with notes and 
references to the statutes of other states being used for comparison." 
After studying his proposals the drafting division considered them 
at regular meetings held weekly, without interruption, for eight 





*The members of the drafting division were chosen from a restricted area to 
facilitate frequent meetings. 

*It was necessary to avoid the antagonism of certain political groups to cor- 
porations as such. 
‘The statutes of states other than those named were frequently referred to. 
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consecutive months. The draftsman frequently asked for instructions 
as to matters of policy. Although his work was scholarly and of the 
highest merit, the views of the committee members did not always 
coincide with his, and their opinions were not always unanimous. 
With only a few exceptions, however, final decisions were withheld 
until the unanimous approval of the committee and the draftsman 
could be given. Most sections of the act contained several sub- 
divisions each of which involved matters of policy, wording, punc- 
tuation and arrangement. The draftsman’s duties became so heavy 
that matters of rewording and rearrangement were usually referred 
to one or more members for submission at a later meeting. After a 
few weeks the meetings were well occupied with the consideration of 
questions of policy to be covered by later sections, reports of the 
draftsman, reports of subcommittees, and with efforts to arrive at 
final agreements.® 

When about one-fourth of a tentative draft was completed, it 
was submitted to the advisory division, in mimeographed form, for 
study and criticism. A meeting of that division was called, at which 
the reasons for each proposal were explained. This gave the drafting 
division members experience in presenting the subject to others. New 
ideas were developed and weak places in the draft were discovered. 
The advisory division became convinced that the drafting division 
members were trying to do thorough, conscientious work, which en- 
abled the two divisions to go on in a spirit of mutual trust and con- 
fidence. 

This process was repeated several times until the first draft was 
completed. It was then printed and mailed to all the lawyers in the 
state for study. Meetings of district bar associations were next held, 
each of which was attended by one or more members of the drafting 
division. These meetings developed principles which were embodied 
in the first draft; but more important, at that stage, was the contact 
with the rank and file of attorneys and the gaining of their confidence. 
The proposed act was so extensive and at the same time so compact 
that few lawyers could be expected to devote the time required to 
understand the significance of every part. Their support necessarily 
rested largely upon confidence in the committee. 


A second tentative draft was then prepared. The sections were 
rearranged and some new material added. This was submitted to 
the advisory division by mail and, after their approval, to the members 





*Mr. Hoshour moved to New York City after the work was about half done. 
The members of the committee served as draftsmen of the remaining sections. 
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of the state Bar preceding a meeting in general convention. Here the 
final draft was examined again. The Association gave its unanimous 
recommendation that the proposed act be adopted by the legislature. 
At the convention some opposition was threatened by a few members 
who had been too busy to study the first proposals or to report their 
ideas to the committee. The confidence created at the district meetings 
and the support of the advisory members carried the day. The ad- 
visory members were able to report the evolutionary process through 
which their minds had gone. They urged that absolute perfection 
in the eyes of each member was not to be expected and that the com- 
mittee merited their support. At this stage every lawyer who had 
any interest in the subject had been given ample opportunity to make 
his suggestions and criticisms directly to the committee. This pre- 
vented many ill-advised criticisms before the convention where the 
limited time made adequate explanations difficult, and where the critics 
naturally clung more tenaciously to their points of view than would 
have been the case were they arguing before a smaller group. In work 
of this kind there comes a time when that which is proposed must be 
accepted in full or rejected entirely. 

In the legislature, practically no opposition was made. Final con- 
sideration of the bill was delayed until near the end of the session 
by certain members who suspected either that special interests were 
trying to secure special powers or that the bill was too drastic. Here 
again the support of the advisory division and the favorable publicity 
resulting from the district and state Association meetings were in- 
valuable. Those having doubts accepted the judgment of the ad- 
visory members where they would not have accepted the conclusions 
of the drafting division. The lay members naturally deferred to the 
attorneys in the legislature, the majority of whom were already con- 
vinced of the need for a general revision and that the work of the 
State Bar Association merited their support. The bill was passed 
with only a few dissenting votes. 


PART II 
Epwarp G. JENNINGS 
As shown by Mr. Solether, the work that had commenced with 
the removal, by the amendment in 1930, of the double liability ob- 
stacle to domestic incorporation theretofore imposed by the Minne- 
sota constitution upon the shares of non-banking® business corpora- 





* The double liability separately imposed upon the shares of banking corpora- 
tions by the Minnesota Constitution, article IX, §13, remained unaffected by the 
1930 amendment. 
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tions, thus happily eventuated in the enactment of a comprehensive 
corporations act?® frankly designed to attract the local incorporation 
of legitimate local business.11 Minnesota has no desire to become a 
chartermongering state. The Act permits incorporation by “Three 
or more natural persons of full age . . . for any lawful business 
purposes”, excepting those as to which other statutes prescribe a 
special incorporating procedure.'* By a conclusive presumption of 
acceptance, the Act has now become applicable to those corporations 
previously organized that failed to signify, within the time allowed 
their election, not to be bound by its provisions.’® 

Under the Act it is now possible in Minnesota to charter a cor- 
poration of indefinite duration.’* Restrictively, the state reserves for 
the first time the power to alter, amend, or repeal. The enumeration 
of powers common to corporations extends or at least liberally inter- 
prets the previously existing law in two respects: (1) by providing 
that “failure to affix the corporate seal, if any, shall not affect the 
validity of any instrument” ;!® and (2) by including within the im- 
plied powers of a corporation all those “expedient for the attainment 
of the purposes stated in its articles’.1* (Italics supplied). The 
required filing of the corporate articles’® “is for the purpose of afford- 





* Minn. Laws 1933, c. 300; as amended by Minn. Laws 1935, cc. 117, 212. 

™See Hoshour, The Minnesota Business Corporation Act (1933) 17 Minn. L. 
Rev. 689, 690, 18 Minn. L. Rev. 1. 

§2. 

* Section 61 (I) of the original Act allowed such corporations one year within 
which to elect not to be bound by its provisions. As to corporations that had 
neither accepted nor rejected the Act, nor amended their articles after April 18, 
1934, so as to extend the corporate existence, the time limit of one year was 
extended to May 1, 1935, by Minn. Laws 1935, c. 44; and it was further extended 
to March 1, 1936, by Minn. Spec. Sess. Laws 1935, c. 53. The application of the 
time limit as extended, to bring a non-assenting corporation within the provisions 
of the Act has been upheld in a case before the District Court for Hennepin 
County. Subsequent legislation permitting the retroactive renewal of corporate 
charters that have expired has been made conditional upon the renewal consti- 
tuting an election to come under the general Act; see Minn. Laws 1935, c. 272, 
$1; Minn. Spec. Sess. Laws 1935, c. 59, §1. 

*§3 (I) (b). 

15 §60. 


*§8(c). Under the previous Minnesota law, it was assumed that a corporate 
deed had to be under seal to convey legal title; Minn. Stat. (Mason, 1927) $6933. 
See Note (1933) 17 Minn. L. Rev. 543. 

$8 (f). Under the previous Minnesota law the existence of double liability 
was no doubt a factor in inducing judicial restriction of implied powers to those 
reasonably necessary, rather than merely expedient, for the attainment of the 
corporate purposes. See Nicollet Nat. Bank v. Frisk-Turner Co., 71 Minn. 413, 
74. N. W. 160 (1898). 

*$§5 and 6. 
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ing means of acquiring knowledge of the contents thereof, but shall 


not constitute constructive notice of such contents’’.!® 


For the purpose of avoiding ambiguity, the Act adopts the phrase 
“stated capital” to designate the “capital liability” of the corporation 
for legal purposes.”° “Stated capital” is defined to include: (1) the 
aggregate par value of all allotted par shares, and the aggregate por- 
tion of the consideration received for no-par shares that has not been 
allocated by the board of directors to paid-in surplus ;?4 and (2) the 
amounts of all transfers from surplus to stated capital upon the 
declaration of share dividends** or by other action of the directors or 
shareholders." Separate provision is made for the reduction of stated 





$10. Under the previous Minnesota law, while it was said to be “a settled 
rule that a person who deals with a corporation must take notice of its charter or 
articles of association”, see Marin v. Calmenson, 158 Minn. 282, 285, 197 N. W. 262, 
263 (1924), about the only use that was actually made of this rule was “to limit 
the application of the now abolished constitutional double liability of shareholders”; 
see Hoshour, The Minnesota Business Corporation Act (1933) 17 Minn. L. Rev. 
689, 696-697. 

$1 (X). That the conception of “capital liability” for legal purposes is 
fundamentally different from the accountant’s conception of the total originally 
contributed proprietorship interest, see Marple, Capital Surplus and Corporate Net 
Worth (1936) 4, 6-9. 

™$1 (X) (a) (1) and (2). Under §20 (III) the directors or shareholders, as 
the case may be, whose duty it is under §14 (II) to value the consideration received 
for shares, are required to designate at the time of allotting no-par shares the 
portion of the consideration received therefor to be allocated to stated capital, 
which portion, unless the subscription contract expressly provides otherwise, may 
not be less than the amount of the preference in liquidation, if any, carried by 
such shares; and if no such allocation is made, then under §20 (I) the whole 
amount of the consideration received for such no-par shares, valued as required 
by §14 (II) and (III), becomes automatically allocated to stated capital. For 
purposes of determining the minimum amount of stated capital as required by law, 
fixed by $3 (I) (f) at $1,000, and of determining the amount of incorporation fees, 
but for no other purposes, no-par shares must have a minimum stated capital 
value of $10 each; see Minn. Stat. (Mason, 1927) §§7470-4 and 7475-2 (a), as 
amended by Minn. Laws 1935, c. 230, §§1 and 2. These provisions are left 
applicable to corporations within the general Act by virtue of §62 thereof, as 
amended by Minn. Laws 1935, c. 117, $12. 

Shares once allotted are required to be retained as stated capital whether 
still outstanding or not, until the procedure required by $38 for reducing stated 
capital has been complied with. For the proper accounting practice in such a 
situation, see Marple, Capital Surplus and Corporate Net Worth (1936) 52-76. 
The reacquisition by a corporation of its own shares is thus not a proper method 
of reducing stated capital. Cf. Germann v. Farmers’ Tobacco Warehouse Co., 260 
Ky. 249, 84 S. W. (2d) 82 (1935); and Cal. Civ. Code 1933, §342 (7). 

™§1 (X) (a) (3). By $21 (III) (c) share dividends are required to be cap- 
italized at (a) par; or (b) the involuntary liquidation preference, if any, of no- 
par shares; or (c) the “fair value” as estimated by the board of directors of no- 
par shares without preference in involuntary liquidations. See the discussion at 
pp. 437-8 of the text. 

$1 (X) (a) (4). It has been suggested that the capitalization of surplus 
without a share dividend may make possible the circumvention of the provision 
of §21 (I) of the Act against the payment of dividends out of unrealized appre- 
ciation—by capitalizing such unrealized appreciation and thereafter reducing 
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capital,* which, to the extent that stated capital has not already be- 
come impaired in the amount of the reduction, may result in a trans- 
fer to paid-in surplus.”> No restrictions are placed upon the number 
of classes or series of shares or share-rights, so long as the incidents 
of each class or series are adequately set forth in the corporate 
articles*® Provision therefor must be made in the articles if the board 
of directors is to have power to alter the number of shares in any 
class or series in respect of unallotted shares, or to alter the dividend 
rate or liquidation or redemption price in respect of such shares, or 
to deny or limit preemptive rights that would otherwise exist.?* 





stated capital under the provisions of §38 of the Act, thus transferring to paid-in 
surplus, out of which dividends may be paid in the manner permitted by §21 (II) 
(b) and §21 (III) (b), the amount of the previously capitalized unrealized appre- 
ciation. See Ballantine, A Critical Survey of the Illinois Business Corporation Act 
(1934) 1 U. of Chi. L. Rev. 357, 371. It is believed not unlikely, however, that 
a court would hold such a procedure to be in violation of the purpose of the 
restrictions on dividends, and therefore improper. 

™*§38. The stated capital may not be reduced below the aggregate par value 
of all outstanding par shares; or so as to impair the liquidation preference in stated 
capital of outstanding preference shares, without the prior affirmative vote of the 
majority in interest of each class of preference shareholders so affected; §38 (I). 
The resolution of reduction becomes in effect an amendment of the corporate 
articles, requiring filing in the same manner as an amendment; §38 (II) and (IV). 

*§1 (X) (b). By the language of $38 (III) paid-in surplus so created may 
not be “distributed to the shareholders in any form” if to do so would impair the 
stated capital as reduced. But if the corporate assets have been properly valued it 
is difficult to see how in such a case there would be a paid-in surplus resulting from 
a reduction of stated capital, if distributions from it could result in an impair- 
ment of the stated capital as reduced. In the light of the restrictions imposed 
upon distribution by §21, §38 (III) would seem to be entirely redundant; see the 
discussion at pp. 431-4 of the text. 

*§3 (I) (e). But by §13 (VI) options to subscribe for shares may not be 
granted except in connection with the issuance of shares or other securities or 
to existing shareholders “ratably in proportion to the number of shares held”. 
That this limitation of the Minnesota Act may “prevent certain abuses” is the 
opinion of Professor Ballantine, see Ballantine, A Critical Survey of the Illinois 
Business Corporation Act (1934) 1 U. of Chi. L. Rev. 357, 363. 

*§3 (I) (e) and (i). The Minnesota Act thus makes it possible for the 

rs to vary the dividend rate or the redemption or liquidation price of 
newly-issued shares “according to what the financial condition of the corporation 
and the state of the investment market may seem to require if the securities are 
to be readily sold”. See Dodd, Statutory Developments in Business Corporation 
Law, 1886-1936 (1936) 50 Harv. L. Rev. 27, 47, comparing the provisions of 
the Delaware and Illinois acts in this respect and pointing out the desirability of 
protecting “existing stockholders against a reckless use of this power by the pro- 
vision [of the Illinois act] that the directors may not give the holders of such new 
series priority over the holders of existing series within the same class”. A careful 
reading of §3 (I) (e) of the Minnesota Act should make it clear that in no event 
may the directors be given power thereunder to create new priorities over an exist- 
ing series within the same class. For an otherwise “reckless” use of the power 
conferred by §3 (I) (e), the directors may become liable under §15 (II); see 
the discussion at pp. 447-8 of the text. 

By §21 (III) (d) of the Minnesota Act provision therefor in the articles, 
or else the affirmative consent of two-thirds in interest of the class in which a 
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Since space limitations preclude complete analysis, the remaining 
discussion is devoted to a few selected problems as dealt with by the 
Act. 


A. De Facto Corporate Existence UNDER THE MINNESOTA Act 


By Section 5 “the corporate existence shall begin” upon the 
issuance by the secretary of state of a “certificate of incorpora- 
tion” ;** and the only requirements that can be construed as pre- 
cedent to the issuance of the certificate are that the corporate articles 
“conform to law” and that all fees have been paid.”® It is the opinion 
of an eminent authority that under such a statute there can be no de 
facto corporation ;*° since, if the certificate has been issued, there 
is at least a “de jure corporation subject to forfeiture”,*! whereas, 
if the certificate has not been issued, there is not sufficient “colorable 
compliance” and therefore at most a mere “corporation by es- 
toppel”.8? Section 7 purports to make a certificate issued by the sec- 
retary of state, “in accordance with the provisions of Section 5,... 
conclusive evidence of the fact of incorporation”. Read literally, 
Section 7 seems to add very little to Section 5; since, on the one hand, 
the “fact of incorporation” does not prevent forfeiture for sins either 
of commission or omission of sufficient materiality,®* whereas, on the 
other hand, the reference back to the “provisions of Section 5” really 
begs the question, for purposes of direct and collateral attack alike. 





share dividend is declared, is essential to the participation of other classes in the 
share dividend. 

™* The “certificate”, as distinguished from the “articles”, is required to include 
only “the name of the corporation and the fact and date of incorporation”. 

* The required publication by the corporation of “a notice stating the name 
of the corporation, the date of its incorporation, the general nature of the business 
being, or about to be conducted by it, the address of its registered office, and the 
names and addresses of the incorporators and of the first board of directors”, §5 
(III), is probably not even a condition subsequent upon incorporation, since the 
statute specifically prescribes only a money penalty of $50 for the omission of this 
requirement. The duty of filing copies of the corporate articles in local offices is 
imposed by §6 upon the secretary of state rather than upon the incorporators, 
the secretary being authorized, however, to charge fees fixed by the Act for this 
service. 

* Warren, Corporate Advantages Without Incorporation (1929) 794-795. 

“Or, as called by Warren, a “de facto corporation of the first class”, see 
Warren, op. cit. supra note 30, at 685-688, 701-718. 

"Or, as called by Warren, a “de facto corporation of the third class”, see 
Warren, op. cit. supra note 30, at 691-700, 796-839. 

* By §56 (I) (a) and (c), fraud in procuring the certificate and failure of 
substantial compliance are specifically preserved as grounds of forfeiture by the 
state of the corporate charter, in a proceeding brought for that purpose; but by 
$56 (II) the corporation must first be given an opportunity to amend its articles 
if the act that has been done or omitted is one that may be corrected by amend- 
ment. 


























1937] MINNESOTA BUSINESS CORPORATION ACT 427 


The answer to the problem should depend upon the extent to which 
Sections 5 and 7, read together, are construed as making the secre- 
tary of state a quasi judicial officer whose exercise of judgment in 
issuing the certificate has the effect of absorbing prior defects against 
collateral attack.** It should have that effect where there are merely 
some illegal provisions in the articles,*° and perhaps where one or 
more of the incorporators are not qualified ;** but if a certificate 
perchance be issued for wholly unlawful corporate purposes, it is 
possible that not even a “corporation by estoppel”, at least as regards 
“estoppel to assert individual liability”,3* would be found. 

Section 7 specifically disclaims any intent to “limit the existing 
tules of law” as to either de facto corporations or “corporations by 
estoppel”. Situations in which a real de facto corporation might still 
be found are: (1) where there are two applications to incorporate 
approximately the same kind of business under similar names, and 
the secretary of state, intending to deny one, delivers a certificate 
intended for one set of incorporators to the other set instead, who take 
it and act thereunder in good faith ;** and (2) where the charter 
period of a corporation of limited duration has expired without 
renewal.*® Of course a certificate issued under the general act for 
banking purposes might raise a de facto corporation under the bank- 





* See Warren, oP. cit. supra note 30, at 794; Westlake Park Inv. Co. v. Jordan, 
198 Cal. 609, 616, 246 Pac. 807, 810 (1926). 

™ Westlake Park Inv. Co. v. Jordan, supra note 34. 

* Under the previous Minnesota law it was held that a de facto corporation 
may result from a consolidation, although one of the consolidating units was not 
qualified under the statute authorizing consolidation; see Mabel First Lutheran 
Church v. Cadwallader, 172 Minn. 471, 213 N. W. 845 (1927), (1928) 12 Minn. 
L. Rev. 297; but cf. Evenson v. Ellingson, 67 Wis. 643, 31 N. W. 342 (1887). 
Since the main obstacle to the application of the de facto doctrine in such 
situations is the absence of a law by which a de jure incorporation of the con- 
stituent units is permitted—an obstacle that the Minnesota court has surmounted—, 
it would seem to follow that the same facts, under the present Minnesota law, 
would result in a de jure corporation subject to forfeiture. Section 56 (I) (b) 
of the Act specifically authorizes a proceeding to terminate corporate existence 
where “The corporation should not have been formed under this Act.” (Italics 
supplied.) 

™See Staver & Abbott Mfg. Co. v. Blake, 111 Mich. 282, 288, 69 N. W. 
508, 510 (1896) ; Doyle v. Mizner, 42 Mich. 332, 337, 3 N. W. 968, 972 (1879). 

“Such a situation is possible, considering the brevity of the certificate of 
incorporation; see note 28, supra. Would the courts say that the delivery of the 
certificate by mistake results in a voidable rather than a void incorporation, even 
though the certificate does not in terms apply to the ones to whom it is delivered? 
The receipt of such a certificate might well result in a de facto incorporation, 
considering the liberality of the Minnesota courts in applying the “colorable 
compliance” requirement: see Ebeling v. Independent Rural Telephone Co., 187 
Minn. 604, 246 N. W. 373 (1933), (1933) 17 Minn. L. Rev. 813. 

* Wilson v. Brown, 107 Misc. 167, 175 N. Y. S. 688 (1919); and see Note 
(1930) 14 Minn. L. Rev. 270. 
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ing laws.*° And the requirement that the corporate name end in 
“Corporation”, “Incorporated”, “Inc.”, “Company”, or “Co.”, pro- 
vided that neither of the last two of such symbols be preceded by 
“and” or “&”,*! should facilitate the application of the “corporation 
by estoppel” doctrine.*? 


B. ULtra VIRES 


The Minnesota Act follows the general capacity theory and other 
modern acts by recognizing the distinction between authority and 
power, and therefore permits the assertion of ultra vires in (1) a pro- 
ceeding by the state for forfeiture,** and in (2) an action for damages 
by or on behalf of the corporation against the directors and officers re- 
sponsible for the ultra vires acts.‘ But the Minnesota Act further 
preserves the significance of ultra vires by (3) permitting it to be 
asserted by the corporation defensively against (a) a person with 
actual knowledge of the lack of authority, or (b) a director or 
officer ;*° and by (4) reserving the right of a shareholder as well as 
the state to enjoin “the doing or continuing” by the corporation of 
ultra vires acts, provided that “the court shall protect or make com- 
pensation for rights which may have been acquired by third parties”. 
As against all persons with or without knowledge the corporation is 
apparently intended to have full rights upon its ultra vires transac- 
tions, so long as neither a shareholder nor the state interferes to en- 
join the corporation’s.own performance. 

Obviously the Act was not intended to be creative of the defense 
of ultra vires by reviving it in situations wherein it had already 





a Jennings v. Dark, 175 Ind. 332, 92 N. E. 778 (1910). 
4 (I). 

“See Lowell-Woodward Hardware Co. v. Woods, 104 Kan. 729, 180 Pac. 
734 (1919). 

“Section 11 (III) (a) specifically recognizes only the right of the state as 
well as a shareholder to enjoin “the doing or continuing” by tbe corporation of 
ultra vires acts; but §56 (I) (d) permits forfeiture where the corporation “has 
abused or usurped corporate privileges or powers”, provided the corporation first 
be given an opportunity to amend its articles, as required by §56 (II). 

“$11 (III) (b). Aside from the general standard of “good faith” and “that 
diligence and care which ordinarily prudent men would exercise under similar 
circumstances in like positions”, embodied in §30, the Act suggests no standard 
specially applicable for determining the liability of directors and officers whose 
ultra vires acts cause loss to the corporation. Apart from the Act the present 
Minnesota law appears to be that they are liable regardless of good faith where 
the acts are “clearly beyond the scope of their authority”, Burns v. Essling, 163 
Minn. 57, 61, 203 N. W. 605, 606 (1925) (dictum as to liability of directors and 
officers of private corporations), which probably means no more than that their 
liability, although involving a mistake of law, is based upon negligence rather 
ay Cf. Hodges v. New England Screw Co., 1 R. I. 312 (1850). 

11 ). 
“$11 (III) (a). 
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been judicially rejected in this state.‘ Hence the preservation to 
the corporation of the defense as against one with actual knowledge 
of the lack of authority ought not to be held to apply as against one 
with actual knowledge who has fully performed on his own part.*® 
Likewise the reservation of the right of the state or a shareholder to 
enjoin the doing or continuing by the corporation of ultra vires acts 
was not intended to be creative ; so that a court need not feel required 
by the Act to compel by injunction the breach by a corporation of 
an ultra vires obligation that would have been entirely valid before the 
Act was passed.*® It would seem to be only to the extent that the Act 
extends the common law, by giving some legal effect to executory ultra 
vires transactions, that the reservation of the right to enjoin can 
have very much significance; and forcing the alternative of com- 
pensation upon the other party, where the corporation is willing to 
perform, should normally be permissible as regards only those rights 
acquired by virtue of the Act. Even so, it follows that the Act is to 
some extent an Indian giver, and that the rights under it of the 





“See Benson Lumber Co. v. Thornton, 185 Minn. 230, 237, 240 N. W. 651, 
654 (1932) (dictum): “The present tendency is to restrict the defense of ultra 
vires in actions between private parties so far as possible, if not to deny it 
altogether, except in the case of contracts wholly executory”. 

“Under the previous Minnesota law such a person had full contractual rights 
upon the ultra vires transaction; see Marin v. Calmenson, 158 Minn. 282, 286, 197 
N. W. 262, 264 (1924): “The innocence or ignorance of the creditor is not 
essential to his right to enforce the contract, because the principle of estoppel 
is not applied, but the fundamental principle that one who seeks equity must do 
equity and may not accept the benefits and repudiate the burdens of his con- 
tract”. See also Ballantine, Manual of Corporation Law and Practice (1930) 
257-263, 280-282. That a different rule may apply where the party who has 
fully performed has actively participated in or controlled the application of his 
performance to the ultra vires purpose, see Franklin Co. v. Lewiston Institution for 
Savings, 68 Me. 43, 28 Am. Rep. 9 (1877). 

“While the state may properly assert by equitable proceedings, as well as by 
quo warranto, its visitorial powers over private corporations, Pound, Visitorial 
Jurisdictions Over Corporations in Equity (1936) 49 Harv. L. Rev. 369, it is be- 
lieved that a court should feel reluctant to grant an injunction even at the suit 
of the state, against performance by a corporation of an ultra vires obligation that 
by hypothesis is valid as between the parties to it, unless a very strong public 
interest, over and above the general interest in keeping corporations within their 
charter powers, would be more seriously affected by performance than by the 
payment of damages for breach. The jurisdiction being equitable, the court is 
entitled to exercise its own discretion in the matter. And “ordinarily the rights of 
a stockholder to urge ultra vires is [sic] no greater than that of the corporation” ; 
see 7 Fletcher, Cyclopedia of the Law of Private Corporations (1931) §3453, p. 
661; 13 Fletcher, ibid., $5823, p. 130. A shareholder who has participated or 
acquiesced in the incurring by the corporation of an ultra vires obligation should 
in no case be entitled to enjoin its performance; French v. Long, 42 F. (2d) 45, 
47 (C. C. A. 4th, 1930); Jarett v. Adolph, 98 S. W. (2d) 304, 305 (Ky. 1936): 
“In a proper case a nonassenting stockholder may enjoin a threatened ultra vires 
act or contract of the corporation, but a stockholder cannot attack acts or contracts 
_ vires, where he has given his consent thereto or has participated in the 

vires act”. 
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other party to an executory ultra vires transaction with a corporation 
are not full contractual rights—at the most they represent an obliga- 
tion of the corporation that it may be compelled to breach, although 
willing to perform. A comparison should be made with the clear-cut 
and thorough-going provision of the California act, whereunder the 
right of either the state or a shareholder to enjoin the doing or con- 
tinuing of ultra vires acts is restricted to situations where no rights 
at all of other parties have intervened—in other words to situations 
where not even an executory contract has yet been consummated. 
It was the purpose of the draftsmen of the Minnesota Act to avoid 
holding out too great an invitation to corporate directors and third 
parties to disregard entirely, or not inform themselves of, the scope 
of the corporate articles, and at the same time to leave a court free 
to protect acquired interests of third parties in the manner and by 
the measure of compensation that may seem to the court most equit- 
able and just under the circumstances of each individual case before 
it, according due consideration to all the interests concerned.™ It 
is believed that in application, the power as reserved by the Minnesota 
Act to a court ;# the suit of the state or a shareholder, to enjoin the 
doing or contin\.ng of ultra vires acts, will be restricted in the main 
to situations where (1) not even an executory contract has yet been 
consummated; or (2) the other party is a director or officer or 
person with knowledge who would have acquired no enforceable 
rights as against the corporation either at common law or under the 





” Cal. Civ. Code 1933, §345. With reference to §8 (a) of the Illinois act and 
$303 (1) of the Pennsylvania act, which are similar in effect to $11 (III) (a) of 
the Minnesota Act, Professor Ballantine has made the following criticism: “This 
creates a very anomalous situation indeed. Neither the corporation nor the third 
party may rescind the contract nor set up the defense of ultra vires as a defense 
even to an action for specific performance, but in a judicial proceeding at the 
instance of a shareholder against the corporation further performance may be 
enjoined and the contract may be rescinded. This perpetuates much of the old 
uncertainty and confusion as to the validity of legal transactions which have been 
some of the worst evils of the doctrine of ultra vires. Such vague, timorous and 
uncertain provisions are likely to confuse the courts, encourage litigation, unsettle 
contracts and accomplish no good purpose. Does it not seem an outrage upon 
the third party to make a contract authorized by the directors binding on him, 
but not on the corporation if the corporation can persuade some shareholder to 
bring a suit for an injunction and rescission? This enables the corporation to 
speculate at the expense of the third party and deprives a third party contracting 
with a corporation in good faith of the anticipated profits of his partly executed 
contract, while reserving a right to such profits to the corporation”. See Ballantine, 
A Critical Survey of the Illinois Business Corporation Act (1934) 1 U. of Chi. L. 
Rev. 357, 382. 

“See Hoshour, The Minnesota Business Corporation Act (1933) 17 Minn. L. 
Rev. 689, 696: “What is sacrificed in definiteness by these provisions is beli 
A be compensated for by fairness and justice to shareholders and third parties 

e A 
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Act; or (3) it appears to the court that the public interest of the state 
or the financial interests of innocent shareholders (a) will be more 
adversely affected by the corporation’s performance of its ultra vires 
obligation than by its payment of damages for breach, and (b) will 
also outweigh the interest of the other party in the corporation’s 
being permitted to perform, provided further that (c) the interest 
of the other party is such as may be readily compensated by a mea- 
sure of damages to be fixed by the court so as to do complete justice 
in the individual case. 

Under the Minnesota Act corporate shareholding in another cor- 
poration can raise questions of ultra vires as distinguished from ille- 
gality only where such shareholding is neither (a) authorized by the 
articles, nor (b) “reasonably necessary or incidental to accomplish 
the purposes stated” therein ;°* and (c) does not violate the common 
law or any federal or state statutes in respect of monopoly or restraint 
of trade.** Any idea of an anti-monopoly policy extending to cor- 
porate shareholding as such is distinctly rejected.™ 

Purchase or redemption by a corporation of its own shares is 
permitted only out of earned or paid-in surplus, with the use of the 
latter for this purpose restricted to preferential shares where there 
are such.55 Since the improper acquisition by a corporation of its 





"89. Corporate guaranty of the obligations of another corporation is linked 
with corporate shareholding in the second clause of §9, but not in the first; so 
that, if §9 be construed literally, corporate guaranty is permissible when reasonably 
necessary or incidental to accomplish the purposes stated in the articles, but not 
otherwise even though the power be expressly provided in the articles. It is 
doubtful if the provision will be given such an effect. To the extent, however, 
that corporate guaranty regularly engaged in may constitute an “insurance” 
business, it would not be governed by the Business Corporation Act at all, but by 
Minn. Stat. (Mason, 1927). c. 19. This was perhaps the thought of the draftsmen 
of the Act in failing to include corporate guaranty in the first clause of §9. 

It is unlikely that §9 was intended to apply any different standard to corpor- 
ate guaranty of the obligations of another corporation than to corporate guaranty 
of the obligations of an individual. In fact the case of M. Burg & Sons, Inc. v. 
Twin City Four Wheel Drive Co., 140 Minn. 101, 167 N. W. 300 (1918) which 
involved the guaranty by a corporation of the obligations of an employee, is cited 
in the notes of the draftsmen to §9. 

It is also doubtful if §9 was intended to apply any stricter standard to either 
corporate shareholding or corporate guaranty than that of reasonable expediency 
already embodied in §8 (f). Section 9 apparently was intended as a statement of 
the present weight of judicial authority upon these questions, see Hoshour, The 
—- Business Corporation Act (1933) 18 Minn. L. Rev. 1-2. 

“Cf. People ex rel. Moloney v. Pullman’s Palace-Car Co., 175 Ill. 125, 153, 
51 N. E. 664, 677 (1898). The present Illinois law, Ill. Rev. Stat. (Smith-Hurd, 
1933) c. 32, $157.5 (8), is in accord with the provision of the Minnesota Act. 

*§21 (VI) (a) and (b). It would seem that the reason for restricting to 
surplus the corporation’s right to reacquire its own shares should apply also to 
the acquisition by a subsidiary corporation of the shares of its parent, to the extent 
that the value of the latter depends directly upon the acquiring subsidiary’s assets. 
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own shares is really a form of illegality rather than ultra vires, and 
since in any event the shareholder party to such a transaction is in 
about the same position as that of a director or officer when the 
latter is a party to an ultra vires transaction with the corporation,® 
it necessarily follows that an executory contract for the purchase or 
redemption by the corporation of its own shares, although entirely 
valid when made, becomes unenforceable if, when, and so long as, 
at or after the time for performance, the stated capital has become 
and remains impaired or will be impaired by performance. An- 
alogizing this to the ultra vires problem is useful for the purpose of 
extending in this situation to other shareholders, who may be as 
much injured as creditors, the same right to an injunction against 
performance that is expressly reserved to them as regards ultra 
vires transactions.°® And since the shareholder party to a share re- 
purchase or redemption transaction is under an immediate liability 
to restore to the corporation the amount of any impairment of stated 
capital resulting from the corporation’s performance**®—a liability 
intended at least in the main for the better protection of creditors, 
who are entitled to rely upon the stated capital not being returned to 
the proprietors free of creditors’ claims—it follows that a creditor 





The Minnesota Act makes no express exceptions, as does the California act, 
Cal. Civ. Code (1933) §342. But under the Minnesota Act at least one exception 
to the restriction to surplus of the corporation’s right to reacquire its own shares 
arises out of the requirement of payment in cash to dissenting shareholders, in the 
event of a consolidation, renewal, or amendment effecting a “substantial change” 
in the corporate purposes, of the appraised value of their shares; see §39 (I) (II) 
and (IV), as amended by Minn. Laws 1935, c. 212, §§1 and 2; and §43 (I). The 
only restriction there imposed is that the payment not render the corporation 
actually insolvent in a bankruptcy sense; §39 (III). Another exception may arise 
whenever a corporation without a surplus is held liable for the conversion of its 
own shares by its refusal to register one rightfully a shareholder. 

Under the Illinois act paid-in surplus is no more available than stated capital 
for the reacquisition of the corporation’s own shares; Ill. Rev. Stat. (Smith-Hurd, 
1933) c. 32, $157.6. Under both the Illinois and Minnesota Acts unrealized appre- 
ciation may not be used for share reacquisition—under the Minnesota Act by 
virtue of its exclusion from the definition of surplus, except in the case of securities 
having a readily ascertainable market value; see $21 (I) of the Minnesota Act. 

“$11 (II) (b). 

"In re Fechheimer Fishel Co., 212 Fed. 357 (C. C. A. 2d, 1914). The pre- 
vious Minnesota case of Vent v. Duluth Coffee & Spice Co., 64 Minn. 307, 309, 67 
N. W. 70, 71 (1896) asserting the broad proposition that a repurchase provision 
contained in an original subscription contract “constituted a material and sub- 
stantial part of the consideration and inducement for the purchase of the stock 
by plaintiffs, and, if the provision is void, it seems to us that it vitiates the whole 
contract, and is a sufficient reason for the rescission of that contract and the return 
of the purchase price”, can hardly now be regarded, if it ever could, as permitting 
the repurchase agreement to be carried out, even by way of rescission of the original 
subscription, if to do as of the time for performance would impair stated capital. 

"$11 (III) (a). 

”§22 (I) (a). 
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who can show any likelihood of irreparable injury should be able under 
the Minnesota Act to enjoin performance of such a transaction to 
the extent that impairment of stated capital would otherwise result. 


C. DtvipENpDs 


Cash dividends are payable from three sources, the first of which 
is earned surplus. In determining earned surplus, unrealized appre- 
ciation may not be included except in the case of securities having 
a readily ascertainable market value ;** but losses “of every character 
whether or not realized” ,®* and reasonable allowances for deprecia- 





In Loveland & Co. v. Doernbecher Co., 149 Ore. 58, 39 Pac. (2d) 668 (1934) 
it was held that a subsequent bond creditor of a corporation, with knowledge of a 
prior share repurchase agreement, and whose bonds were not yet due, could not 
enjoin performance by the corporation of the repurchase agreement where there 
was no showing that performance would render the corporation insolvent, although 
it was conceded that the stated capital was already impaired. Speaking 
a creditor whose claims are not yet due is in a better position to enjoin an impair- 
ment of stated capital than is a creditor whose claims are past due, since the 
latter, so long as the corporation is not rendered actually insolvent, may immedi- 
ately collect his claims in full without need of reliance on preservation of stated 
capital as future security. And under the Minnesota Act, since share reacquisition 
is not a permissible method of reducing stated capital, a subsequent creditor with 
knowledge is as much entitled as anyone else to rely on the corporation’s not 
performing if to do so, as of the time fixed for performance, would impair stated 
capital. Such creditors should not be compelled to sit by and watch the wrongful 
distribution of corporate assets to possibly judgment-proof distributees. Under the 
facts of the Oregon case the Minnesota Act should require a different result than 
the one reached by the Oregon court. See Note, Creditors’ Rights Where Corpor- 
ation Purchases Its Own Shares (1936) 20 Minn. L. Rev. 422. 

™§21 (I). Unrealized appreciation on treasury shares is specifically excluded 
from the exception in favor of securities having a readily ascertainable market 
value; but it would seem that treasury shares, even at their cost price, may not be 
treated as assets in determining the amount of surplus available for dividends, 
For, since treasury shares may be acquired only out of surplus, under §21 (VI), to 
hold otherwise would allow the same item of surplus to be used for both share 
reacquisition and dividend purposes, which was obviously not the intent of the 
framers of the Act. Good will and prepaid expense items would seem to be assets 
in this connection only in the sense of their likelihood of swelling the profits of 
future years, and should therefore be deemed unrealized. Considering the pur- 
pose of this restriction on dividends a court should be very careful not to “invert 
the normal trend of thought whereby outgo is believed to be the contrary of in- 
come and spending the opposite of thrift”. Haebler v. Crawford, 258 N. Y. 130, 
179 N. E. 319 (1932). Prepaid rent may well represent the cost price of an asset 
in the form of a term for years, for the length of time that the rent is prepaid. 
See Majestic Theatre Co. v. Orpheum Circuit, Inc., 21 F. (2d) 720 (C.C.A. 8th, 
1927). 

“$21 (I). Since this provision, as the corresponding one of the California act, 
was designed to require “sound accounting methods”, Ballantine, California Cor- 
poration Laws (1932) 347, it may properly be held to require that current assets 
held for sale be inventoried at their market value when that is lower than their 
cost; but not to require deduction for a drop in the market value of fixed assets 
where an adequate depreciation reserve is being built up. See Weiner and Bon- 
bright, Theory of Anglo-American Dividend Law: Surplus and Profits (1930) 30 
Col. L. Rev. 330, 344, 975. 
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tion and depletion, with a wasting assets exception,®* must be de- 
ducted. The wasting assets exception applies only to corporations 
“principally engaged” in exploiting such assets,** and permits pay- 
ment of dividends without deduction for depletion provided (a) that 
notice to the shareholders that no such deduction has been taken 
accompanies payment, and (b) that “adequate provision” be made 
for meeting fixed liquidation preferences of outstanding preference 
shares. Where the wasting assets are not easily measurable, as in the 
case of a mine or oil well, the mandate for “adequate provision” may 
find no very adequate sanction, unless “adequate provision” acquires 
a varying legal content requiring under some circumstances the setting 
aside of the full amount of all liquidation preferences before divi- 
dends may be paid on junior shares. The Act is attempting in these 
respects to follow sound accounting practice, and the courts will no 
doubt so apply it. It does not, however, follow accounting practice 
to the extent of regarding unborrowed cash as the only form of 
earned surplus properly available for cash dividends. 

A second source of cash dividends is paid-in surplus, provided 
(a) that notice of the source be given concurrently with payment, 
and (b) that only the dividends on shares preferential as to dividends 
may be so paid from paid-in surplus where there are such shares.® 
In permitting cash dividends to be paid at all from paid-in surplus, 
the Act does not purport to be following sound accounting practice; 
but it is not for the law to enforce good business policy upon a cor- 
poration so long as enough restrictions are imposed to prevent any 
legal wrong resulting to anyone from its not following it.®* The Act 
apparently looks upon preferential dividends as fixed charges to the 
extent of setting up paid-in surplus, even when derived from the 
common shareholders, as a buffer for the preferential dividends 
against slack times. The restriction in favor of preferential shares 
does not in terms apply in favor of shares preferential in liquidation 





*§21 (V). 

“Compare the broader scope of the wasting assets exception as embodied 
in §24 (VII) of the Uniform Act. 

*§21 (II) (b). 

Certainly the return of their capital to the shareholders is no wrong to 
them, so long as they are apprised of the fact. Nor is the return of paid-in surplus 
any wrong to creditors, unless the law should adopt an accountant’s view that, to 
the extent of the total originally contributed proprietary investment, “Creditors, 
having no share in the profits, should not be expected to bear any of the risks 
or losses attendant on business operation”; see Marple, Capital Surplus and Cor- 
porate Net Worth (1936) 7. It is possible that the legality of cash dividends 
from paid-in surplus, by permitting a false picture of corporate prosperity to be 
presented to outsiders, helps facilitate promoters’ frauds upon those subsequently 
becoming shareholders. See Marple, ibid. 6. 
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only and not as to dividends, as does the corresponding restriction 
in favor of preferential shares of the corporation’s right to repur- 
chase or redeem its own shares from paid-in surplus ;* yet the reason 
for the broader scope of the restriction would seem to be equally 
present in both cases.®* As to shares preferential in liquidation only, 
a court might very well hold under the Act that common dividends 
may not be paid from paid-in surplus to the extent that it has been 
contributed by the preferential shareholders. 

The third source of cash dividends is the net earnings of the 
corporation for the current or next preceding fiscal year, “whether 
or not it then has a paid-in or earned surplus”, but provided (a) that 
the corporation not be actually insolvent in the bankruptcy sense, 
and (b) that, where there are outstanding shares preferential in 
liquidation, dividends may not be so paid from net earnings to 
other shareholders to the extent that the stated capital represented 
by such preferential shares has become impaired and would re- 
main impaired following the payment of such dividends.”® The ap- 
parent intent was to permit a corporation that has suffered an impair- 
ment of stated capital through business losses bona fide incurred and 
as to which creditors may reasonably be required to run the risk, to 
await better times without having to suspend dividends entirely until 
the stated capital has been restored. Consequently the Act need not 
necessarily be interpreted so as to permit the payment of dividends 
from current net earnings where there has been an impairment of 
stated capital caused by acts wrongful to creditors, as by the issuance 
of watered shares or the improper consummation of share repurchase 
or redemption transactions or the prior unlawful payment of divi- 
dends. It would seem fair to defer to the interests of creditors the 
rights even of innocent shareholders to dividends from current net 
earnings, where there has been an impairment of stated capital caused 
by wrongful acts on the part of the corporation that they at least 
might have prevented.”4 





™§21 (VI) (b). 

“ As regards the interests of shareholders preferential in liquidation only and 
not as to dividends, the paid-in surplus, preserved for their benefit against impair- 
ment by reacquisition of common shares, might be just as quickly dissipated by 
the payment therefrom of common dividends. 

“See Note, Declaration of Dividends from Paid-In Surplus (1931) 31 Col. 
L, Rev. 844, 849. 

$21 (II) (c). 

_ "As conceded by Professor Ballantine, draftsman of the California act, “The 
wisdom of this relaxation of the surplus requirement is much debated and a 
majority of American jurisdictions do not permit it.” See Ballantine and Hills, 
Corporate Capital and Restrictions Upon Dividends Under Modern Corporation 
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The net earnings provision of the Minnesota Act has been crit- 
icized as permitting by implication the setting up within the current 
fiscal year of an arbitrary accounting period, during which the major 
items of annual corporate expenses do not fall due, with the result 
that dividends may be paid despite a net loss as of the entire year.” 
But the Minnesota Act may more reasonably bear the construction 
that the “current” year refers to the year for which rather than 
during which the dividends are declared, with the result that current 
net earnings do not become payable until it has been definitely ascer- 
tained, as of the close of the year, that there are such net earnings. 
If so, the Minnesota Act is stricter in this respect than the provision 
of the California act for a minimum accounting period of six months 
as of which net earnings may be determined.”* The result would 
be that current net earnings may remain in a state of suspension for 
a maximum period of two years before operating automatically to 
restore stated capital. 





Laws (1935) 23 Cal. L. Rev. 229, 245. The laws of California and Minnesota 
are criticized in this respect as “in effect permitting capital to be used for the 
payment of dividends”. See Marple, Capital Surplus and Corporate Net Worth 
(1936) 80. 

In determining the availability of dividends from current net earnings, a dis- 
tinction might well be taken between the effect of a stated capital impairment 
owing to watered shares, and the effect of a stated capital impairment resulting 
from wrongful share reacquisition transactions or the prior unlawful payment of 
dividends. In the former case no liability to creditors for watered shares is imposed 
upon anyone until the corporation is in fact insolvent, and then only to the 
extent that there are subsequent creditors without knowledge who relied upon 
the apparent share capital and have been injured thereby, see §14 (IV) and (V); 
and consequently it is not likely under the Minnesota Act that corporations will 
ever be required to forego dividends out of current net earnings merely because 
of the existence of a stated capital impairment resulting from water in their 
shares. But on the other hand the shareholders receiving unlawful distributions 
resulting in an impairment of stated capital, and the directors or other share- 
holders negligently voting therefor, come under an immediate liability to the 
corporation in behalf of creditors to restore the same, see §22 (I) (a) and (b). 
To the creditors injured by such distributions, cash in the corporate treasury is 
worth more than the right to compel the corporation to take action against directors 
or shareholders whose solvency may be problematical. It would seem that the 
corporation ought not to be permitted to pay dividends from current net earnings 
at a time when it is under an immediate duty in favor of creditors to take 
action to restore stated capital. 

™See Ballantine and Hills, Corporate Capital and Restrictions Upon Dividends 
Under Modern Corporation Laws (1935) 23 Cal. L. Rev. 229, 246. 

™ Cal. Civ. Code (1933) §346 (2). In the light of the incentive contained 
in the new federal accumulated profits tax, it is likely that the provision of the 
Minnesota Act will be interpreted to permit the payment of dividends out of 
the net earnings of the current year, on the basis of estimates, before the actual 
close of that year. But it would seem that the shareholders receiving such divi- 
dends, and to a lesser extent the directors voting them, will be required to run the 
risk of the liabilities imposed by §22 of the Act attaching, should the estimates, 
out of which dividends are paid during the current year, prove, as of the close of 
the year, to have been excessive. 
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Share dividends are payable from (1) earned surplus, or (2) paid- 
in surplus, provided such source be designated ; but provided further, 
whichever the source, that such dividends be capitalized at (a) par, 
or (b) the involuntary liquidation preference, if any, of no-par 
shares, or (c) the “fair value” as estimated by the board of directors 
of no-par shares without preference in involuntary liquidation.” 
The basis provided for the capitalization of no-par shares without 
preference in involuntary liquidation is not altogether clear. The 
purpose of the Act was no doubt to prevent the painting of a de- 
ceptive picture of corporate prosperity by the declaration, during an 
artificially high share market, of a large no-par share dividend with 
only a very small stated capital value allocated from surplus to each 
share. But the provision of the Act is circuitous, in that it begins by 
directing that upon the declaration of a share dividend “the amount 
of surplus from which such dividend is declared shall be capitalized”. 
Ascertainment of the proportionate stated capital value of each no-par 
share might thus become a matter simply of mathematics, and the 
purpose of the Act to avoid an excessive issue of no-par shares at 
an unduly low stated capital value not be accomplished. On the 
other hand the “fair value” of such shares is necessarily the same as 
that possessed, just after the share dividend has been declared, by 
shares of the same class, if any, previously issued; or, if there are 
no shares previously issued of the same class in which the share divi- 
dend is declared, the “fair value” of the new shares depends upon 
their incidents as related to the total corporate net assets. Read 
literally the Act may thus appear to require that no part of a no- 
par share dividend may represent uncapitalized book value attribut- 
able to the surplus remaining after the share dividend has been de- 
clared. Yet.it can hardly be supposed that the purpose of the drafts- 
men was to accomplish a result whereby a no-par share dividend may 
be required to represent a higher stated capital value per share than 
shares of the same class, if any, previously issued. In such a case it 
should be sufficient if the stated capital represented by each dividend 
share is approximately the same as the stated capital represented by 





™§21 (III) (c). As shown by the discussion in the text, the provision for 
the capitalization of no-par share dividends without preference in involuntary 
liquidation, at their estimated “fair value”, will probably be construed to impose 
about the same requirement as the more aptly phrased provision of the Michigan 
act, to-wit: “No stock dividend from shares without par value shall be declared 
unless there shall be transferred to capital at least the equivalent in value per 
share of such dividend as equals the average original consideration amount per 
share of the shares without par value outstanding at the time of such declaration 
which is carried as capital”. See Mich. Comp. Laws (Supp., 1933) §10135-22. 
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each share of the same class before the declaration of the share divi- 
dend ; and it would follow that the figure fixed by the board of di- 
rectors should not be interfered with unless so low as clearly to violate 
the purpose of the requirement. But “fair value” seems a somewhat 
unfortunate phrase in which to couch the requirement, since what 
was really intended was that the amount of the surplus capitalized 
should restrict the number of no-par shares to be created therefrom, 
rather than that the value of such shares should determine the amount 
of surplus to be capitalized. In corporate management the amount 
of the surplus to be capitalized is ordinarily the decision first made. 


D. SHAREHOLDERS, DIRECTORS, AND OFFICERS 


1. Subscriptions. Pre-incorporation subscriptions are made irre- 
vocable until sixty days after incorporation provided incorporation 
has occurred within one year from the date of the first subscription.” 
The difficulties of spelling out such a contract among the subscribers 
as will give the corporation an irrevocable specifically enforceable 
option, within a reasonable time limit, are thus avoided."* Acceptance 
by the board of directors of pre-incorporation subscriptions, or the 
making of the contract in the case of post-incorporation subscriptions, 
constitute the “allotment”.*7 By virtue of the further requirement 
that acceptance of post-incorporation subscriptions be made by the 
shareholders or by the board of directors when so authorized by the 
articles or by the shareholders themselves,”* it must be assumed that 
the making of the contract, to constitute an “allotment”, has been 
authorized by the same persons. Despite the provision for “allot- 
ment” by the mere consummation of the subscription contract, execu- 
tory contracts to subscribe and conditional subscriptions are no doubt 
still possible, in part by virtue of the further provision that a sub- 
scription may be avoided “upon such grounds as exist at law or in 
equity for the avoidance of any contract”.“® Because of the concur- 





™ $16 (II) (a) and (b). 

"It should also follow that other subscribers have no right of action for 
damages for breach by one subscriber of his subscription agreement, as they were 
held to have in Eden v. Miller, 37 F. (2d) 8 (C.C.A. 2d, 1930), for their only 
injury would result from the corporation’s failure to accept and _ specifically 
enforce the subscription agreement. 

™§16 (IV). In this respect the Minnesota Act is unlike §6 (III) of the Uni- 
form Act, which permits the mere fact of incorporation to constitute completion of 
the pre-incorporation subscription agreement, at least in so far as the rights 
of the corporation thereon are concerned. 

™§16 (V). 

™ §16(III). It is doubtful, however, whether Stern v. Mayer, 166 Minn. 346, 
207 N. W. 737 (1926), upon its actual facts, is still law under the Act. One of 
the factors that induced the court in that case to find merely an executory con- 
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rent adoption of the Uniform Stock Transfer Act in Minnesota,*° 
the Corporations Act properly requires that no certificate be issued 
for shares not fully paid for.* But the theory of an “allotment” 
occurring upon the consummation of an unconditional subscription 
contract may appear to be somewhat inconsistent with the further 
provision that a subscriber “shall be treated for all purposes as if 
he were a holder of a number of shares equal to that proportion of 
the total number of shares subscribed for by him which the portion 
of the subscription price paid bears to the total subscription price, 
unless the subscription agreement expressly restricts or negatives 
such rights”.8? It would seem that the final words “such rights” must 
be read as restricting the previous words “for all purposes”, so that, 
despite this provision, the “allotment”, occuring upon the consumma- 
tion of a subscription contract construed as unconditional, creates 
the status of shareholder as to all the shares subscribed for, whether 
paid for at the subscription price or not, for purposes of the liabilities 
in behalf of creditors imposed by the Act upon such status.§* The 
provision was undoubtedly intended only to protect shareholders who 
have fully paid for their shares, against dividend and voting participa- 
tion by those without proportionate capital investment.™* 


2. Powers and Rights. Shareholders’ meetings may be held within 
or without the state as provided in the by-laws or by the board of 
directors pursuant to the by-laws or the written consent of all 
shareholders entitled to vote.*® The only sound reason that ever in- 
hered in the rule denying corporate validity to shareholders’ meetings 
held without the state, that of inconvenience to resident shareholders, 
is thus sufficiently adhered to. Any act that may be done by the 
shareholders in meeting may be done by them without a meeting 
“if authorized by a writing signed by all of the holders of shares who 
would be entitled to a notice of a meeting for such purpose”.®* Voting 
trusts are permitted for not to exceed fifteen years in duration or 
such longer period of corporate indebtedness as a voting trust in favor 





tract to subscribe rather than a subscription, was the absence of a provision in the 
subscription agreement for call by the board of directors. Section 16 (VI) of 
the Act provides that where no time is fixed for payment “shares shall be paid 
for on the call of the board of directors”. 

* Minn. Laws 1933. c. 331. 

“$47 <2). 

™§16 (VIII). 

814 (IV) and (V). 

“Compare the reasoning in Baltimore City Pass. Ry. Co. v. Hambleton, 77 
Md. 341, 26 Atl. 279 (1893). 
*§24 (I). 
*§25 (XI). 
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of creditors is designed to secure, provided that unless otherwise 
specified therein the trust is terminable at will by the holders of a 
majority in proprietary interest.** Presumably such an unqualified 
authorization was not intended to preclude courts from invalidating 
voting trusts when furthering ends detrimental to the corporation’s 
best interests, or from holding voting trustees to a somewhat higher 
fiduciary obligation both to the corporation and to shareholders 
outside the trust than has ever been imposed upon shareholders voting 
their own shares separately. Irrevocable proxies are permitted when 
“coupled with an interest”.** The circumstances in which such proxies 
will be sustained are undoubtedly intended to be the same as those 
established by the common law. Irrevocable proxies or voting agree- 
ments may not serve purposes contrary to public policy or to the 
corporation’s best interests, or purposes at too great variance from 
the duties owing by one shareholder to another.®*® 

The Act changes previous Minnesota law by requiring that cumu- 
lative voting be permitted upon twenty-four hours’ notice by any 
shareholder of an intention to cumulate his shares, except where 
cumulative voting is precluded by the articles. Shareholders are en- 
titled to inspect the corporate books “for any proper purpose”.®! The 
Act thus more nearly follows the common law than the construction 
placed by some courts upon statutory rights of inspection.®? Credi- 
tors’ rights to information as to dividends paid and shares reacquired 
by the corporation are sanctioned by granting them an election to 
declare their claims immediately due and payable if such information 
is refused.®* Creditors are permitted such voting rights as may be 
provided by the articles.” 

Matters calling for the exercise of shareholders’ powers under 
the Act fall into eight main categories. (1) Acceptance of post-in- 
corporation subscriptions has already been treated.®* (2) The share- 





**§26 (I). 

™§25 (IV). ,; 

Cone v. Russell, 48 N. J. Eq. 208, 21 Atl. 847 (1891); Cf. Smith v. San 
Francisco & N. P. R. Co., 115 Cal. 584, 47 Pac. 582 (1897). See also Notes (1936) 
21 Minn. L. Rev. 103; (1932) 17 Minn. L. Rev. 89; (1931) 79 U. of Pa. L. Rev. 
1142. The Minnesota Act contains many detailed provisions governing the ad- 
ministration of shareholders’ meetings, voting, and voting trusts and proxy voting, 
see §§24-26 incl. 

*§25 (III). By the previous Minnesota law, Minn. Stat. (Mason, 1927) 
$7462, cumulative voting was permitted only when provided for in the articles. 

™ §33 (V). 

™ Compare State ex rel. Dempsey v. Werra Aluminum Foundry Co., 173 
Wis. 651, 182 N. W. 354 (1921); Note (1932) 30 Mich. L. Rev. 769. 

" 834 (II) and (IV). 

™§25 (XII). 

* §See above, p. 438 of text. 
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holders have the power to pass by-laws, not inconsistent with law or 
the articles, fixing or altering the number, qualifications, classifica- 
tions, or terms of directors, or altering or repealing by-laws passed 
by the board of directors under authority of the articles; and they 
also have the more general power, shared by the board of directors 
when so provided in the articles, to pass by-laws, not inconsistent 
with law or the articles, for the governance of the corporation’s affairs 
and the “management of its property and business”.®* Such a broad 
scope of the power to pass by-laws should not be construed so as to 
deprive a minority of the benefit of the discretion in matters of busi- 
ness management and policy vested by another section of the Act in 
the board of directors.®* (3) The power is in the shareholders to elect 
directors, in the manner prescribed by the articles or by-laws, for 
terms of not more than five years,®* and to remove them, with or 
without cause, by the vote of a majority in interest of the shareholders 
entitled to vote in the election of directors, but provided that, where 
cumulative voting is not precluded by the articles, a single director 
may not be removed if there are votes in his favor sufficient cumula- 
tively to have elected him.*® (4) The sale or other disposal of all the 
corporate assets, even in the absence of failing circumstances, may be 
authorized by the vote in shareholders’ meeting or written consent 
of the holders of “two-thirds of the voting power on such proposal”, 
or by such other proportion not less than a majority, or vote by 
classes, as the articles may require. Conceivably the putting of a 
prosperous corporation out of the business stated in its articles, by 
the disposal of all its assets, ought to require the consent of at least 
a majority in interest of all shareholders, whether otherwise entitled 
to vote or not. Furthermore, in this connection the Minnesota Act 
makes no provision for the payment in cash to dissenting shareholders 
of the appraised value of their shares.°' But possible doubts as to 
the constitutional validity of this provision of the Minnesota Act, as 





§23 (I) and (II). 

"$27 (I). 

§§24 (II) and 27 (III). Despite the provision of §27 (III) permitting the 
“manner of election” of directors to be prescribed by the articles or by-laws, it 
would seem not to be permissible, under §24 (II), for the articles or by-laws to 
make the board of directors a self-perpetuating body. The “manner of election” 
must be by the shareholders. 

$28 (I). 

1 $35, 

** Compare the provisions of the Illinois act for cash payment to dissenting 
shareholders. Ill. Rev. Stat. (Smith-Hurd, 1933) c. 32 $157.73. 
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applied to corporations previously organized,!°* would seem to be 
sufficiently dispelled by a dictum in a previous Minnesota case,’ ap- 
proving the minority view at common law, which was to the effect 
that if a majority of the voting shareholders may dispose of all the 
assets of a failing corporation “to prevent greater loss”, they may 
likewise dispose of all the assets of a prosperous corporation “to make 
greater gains”, so long as they do it in good faith and as a purely 
business proposition.** It would seem clear that no smaller majority 
than that of “two-thirds of the voting power of all shareholders”, as 
required for voluntary dissolution,’ should ever be permitted to 
force the directors against their own better judgment to dispose of 
all the assets of a corporation not in failing circumstances. Con- 
versely, the requirement of a two-thirds majority, where the articles 
do not provide for less, ought never to be applied so as to prevent 
the directors, in their own business judgment and with the consent of 
an actual majority, from disposing of all the assets of a failing cor- 
poration for the purpose of avoiding greater losses. (5) Amend- 
ments of the corporate articles require the affirmative vote in share- 
holders’ meeting, called upon at least ten days’ notice of the proposal 
to amend, or the written consent, of such proportion of the total 
voting power not less than a majority as the articles may require, 
or, if the articles make no provision, then either a two-thirds majority 
of the total voting power, or else a bare majority provided the min- 
ority against the proposed amendment is less than one-fourth.!” 
But where the proposed amendment (a) would affect adversely any 
class or classes of shareholders, or (b) would affect all classes by 
making a “substantial change” in the corporate purposes, then its 





Such possible doubts could exist only as to those corporations that, by 
failing either to accept or reject the act, have been brought within its provisions 
by the conclusive presumption of acceptance contained in §61 (I); see note 13 
supra. 

** Patterson v. Shattuck Arizona Copper Co., 186 Minn. 611, 624-627, 244 
N. W. 281, 286-287 (1932); see also Hill v. Page & Hill Co., 268 N. W. 705 
(Minn. 1936). 

** Bowditch v. Jackson Co., 76 N. H. 351, 356, 82 Atl. 1014, 1017 (1912). 

1 846 (I). 

** A minority should not be enabled to “hold the majority to an unprofitable 
and hopeless enterprise”; see Ballantine, Manual of Corporation Law and Practice 
(1930) 209; see note 68. Under a Tennessee statute authorizing the disposal of all 
a corporation’s assets by the directors with the consent of a majority of the 
shareholders, it has been held that a majority of the shareholders, in the particular 
circumstances numbering over three-fourths, may effect a sale of all the assets of 
a failing corporation without its having been authorized by the board of directors. 
Teller v. W. A. Griswold Co., 87 F. (2d) 603 (C. C. A. 6th, 1937). 

i 36 (IIT) (a) (b) (1) and (2), as amended by Minn. Laws 1935, 
c. 117, $6. 
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adoption requires the consent separately given of each class so af- 
fected, whether otherwise entitled to vote or not ; the voting by classes 
to be by the same proportions in interest as set forth above, except that 
in the case of “substantial change” the articles may not permit of 
a smaller proportion than the law requires in the absence of provi- 
sion in the articles.1°* If an amendment so adopted effects a “sub- 
stantial change” in the corporate purposes, or prolongs the duration 
of a corporation not chartered for the maximum period allowed by 
the law under which it was organized, or results in a consolidation or 
merger with another corporation, then dissenting shareholders, by 
having severally made demand upon the corporation before adoption 
of the amendment, become entitled to payment in cash of the fair 
appraised value of their shares.’° (6) Reduction of stated capital 
requires the affirmative vote of at least a majority in interest of all 
voting shareholders, and also, if the reduction will impair the liquida- 
tion preference in stated capital of outstanding preference shares, 
the further affirmative vote of a majority in interest of each class 
of preference shareholders so affected.° The powers and rights of 
shareholders in (7) consolidation or merger,™! and in (8) voluntary 
dissolution,’!* require no further separate comment. A single share- 
holder may institute involuntary dissolution proceedings,!* and in- 
ternal dissension to the point of inability to conduct business advan- 
tageously is recognized as a sufficient ground therefor."* Powers and 
rights both of creditors and of shareholders in the adoption of re- 





** Section 36 (III) (c) (1) and (2), (d) (1) and (2), as amended by Minn. 
Laws 1935, c. 117, §§7 and 8. 

* Section 39 (I) (II) (III) and IV), as amended by Minn. Laws 1935, c. 
212, §§1 and 2; and §43 (I). By $39 (II) the corporation is required to pay the 
appraised value of the shares within thirty days from the date of the appraisal; but 
by §39 (III) such payment may not be made if to do so would render the corp- 
oration actually insolvent in a bankruptcy sense. Minn. Laws 1935, c. 272, §5, 
by which §39 of the general act was made applicable in behalf of shareholders 
not assenting to the renewal of corporations whose charters have already expired, 
attached as a condition that in actions to recover the appraised cash value of their 
shares “the court may in its discretion, in any order or judgment therefor, require 
that such amount be paid in one payment or in installments at stated intervals as 
to the court may seem just and proper, consistent with the best welfare of said 
non-assenting stockholder, and the ability of said corporation to make such pay- 
ment or payments”. It would seem that such a provision might well have been 
made an amendment to §39 (II) of the general act. 

™° $38 (I). 

™ §§40-44, incl. 
™® §§ 46-47, incl. 
™3 $49 (I) (a). 
™* 848 (d). 
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organization plans follow out the same general principles that are 
embodied in the new federal bankruptcy procedure.™5 

“The business of a corporation shall be managed by a board of 
at least three directors, who need not be shareholders unless the 
articles of incorporation or by-laws so require.”"® The interrelation 
between the independent statutory position thus preserved to the 
board of directors in matters of business policy and management and 
the powers of the shareholders to pass by-laws affecting the manage- 
ment of the corporate “property and business”,"7 will no doubt 
be developed in line with common law precedents. Directors’ meet- 
ings may be held within or without the state, and the powers of the 
whole board during interims between meetings may be devolved by 
its unanimous consent upon an executive committee of two or more 
members, subject to the whole board’s overriding power so long as 
vested rights have not accrued in others from action taken by the 
executive committee. Powers of the whole board may be exer- 
cised without a meeting by all the members separately consenting in 
writing.“® Since this was intended as a relaxation of the common 
law rule, it should not be construed as precluding a still more informal 
ratification of unauthorized action,’*° or as denying corporate effect 
to the entirely informal action of directors who are also the sole 
shareholders. Apart from the Act the present Minnesota law is that 
a conveyance of corporate property in his own name by a director 
and officer who is also substantially the sole shareholder is binding 
upon the corporation so long as the rights of innocent third parties 
are not prejudiced thereby ;!*4 the Act should in no way restrict the 

™°§54. See Hoshour, The Minnesota Business Corporation Act (1933) 18 
Minn. L. Rev. 1, 12. 

™ §27 (1). 

™* $23 (I). 

™ §27 (IV) (h). 

™ §27 (IV) (g). 

See Fayette Lumber Co. v. Faught, 5 N. E. (2d) 132 (Ind. App. 1936); 
Hoisting Machinery Co. v. Goeller Iron Works, 84 N. J. L. 504, 87 Atl. 331 (1913); 
Jourdan v. Long Island R. R. Co., 115 N. Y. 380, 22 N. E. 153 (1889) ; Sherman 
v. Fitch, 98 Mass. 59 (1867). 

™ Prudential Ins. Co. v. Enkema Holding Co., 196 Minn. 154, 264 N. W. 576 
(1936). The court did not refer to the earlier Minnesota case of Baldwin v. 
Canfield, 26 Minn. 43, 1 N. W. 261 (1879), where one King, the owner of sub- 
stantially all the shares of a corporation, pledged the shares to Baldwin for money 
borrowed, and thereafter, by a deed signed by each director individually, conveyed 
all the corporate property to Canfield as consideration for bonds with which King 
thereupon absconded. The court there refused to give corporate effect to the 
deed to Canfield. Aside from the fact that the deed to Canfield, signed by all the 
directors individually, would now be in proper corporate form by virtue of §27 
(IV) (g) of the Minnesota Act, the two Minnesota cases are entirely reconcilable 
and represent a distinction still valid as regards many situations that may arise 
under the Act. 
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application of such a rule. Nor does the Act in any way affect 
existing rules of law as to the scope of the apparent authority of 
particular corporate officers.1*? 


3. Liabilities. (1) For (a) watered or bonus shares, or (b) 
shares issued for a consideration unfair to other shareholders. The 
Minnesota Act permits of no distinction for legal purposes between 
watered and bonus shares, or between insufficient cash and insufficient 
property consideration, and requires that all shares be paid for in 
cash, property, or services rendered or to be rendered, in an amount 
equal, by a fair valuation, to the stated capital attributed to such 
shares.128 As regards creditors, the Act provides for a right of 
action in the corporation, on behalf of subsequent creditors without 
knowledge, against the holders of watered or bonus shares or their 
transferees with knowledge, to compel them to make up the stated 
capital deficit attributable to their shares, to the extent of such cred- 
itors’ actual damages resulting from their reliance upon the apparent 





See Pink v. Metropolitan Milk Co., 129 Minn. 353, 355, 152 N. W. 725, 
726 (1915): “It is scarcely necessary to say that a corporation may hire a cashier 
and accountant without resolution or other direct act of the board of directors. . . 
The power to hire such an employee or to authorize an agent to do so is pre- 
sumably incident to the position of general manager of a commercial corporation”. 

%*§14 (I) (II) and (III). Apparently the Act adopts the “fair value” as 
contrasted with the “good faith” rule for determining the fact of overvaluation. 
See Ballantine, California Corporation Laws (1932) 118, so construing Cal. Civ. 
Code (1933) §300a, upon which the provisions of the Minnesota Act are based. 
Compare the previous Minnesota law as announced in Hastings Malting Co. v. 
Iron Range Brewing Co., 65 Minn. 28, 34, 67 N. W. 652, 654 (1896): “. . . the 
value of the property is to be determined, not from subsequent events, but as of 
the time of the transaction, and from the situation, nature, and condition of the 
property as they honestly appeared to the parties at the time. Although there 
was in fact an overvaluation of the property, it will not render the stockholders 
liable for the deficiency if it was the result of an honest mistake or error of 
judgment”. Except where the property taken as consideration for shares has 
been turned in to the corporation by a promoter who has bought it for the 
purpose, see Note (1924) 8 Minn. L. Rev. 520, it should still be permissible in 
determining its “fair value” to take into account the extent to which its market 
value has been enhanced by its desirability for exploitation by the corporation. 
The liabilities of the directors or shareholders making the overvaluation, as dis- 
tinguished from those of the persons receiving the shares, require either bad faith 
or failure to make a resonable investigation; see §14 (IV). 

The reverse change from a “true value” to a “good faith” rule, as made by 
the recent Illinois act, Ill. Stat. (Smith-Hurd, 1933) c. 32, §157.18, has been 
held not to apply retroactively to a transaction consummated before the change 
was made; Strickland v. Washington Bldg. Corp., 4 N. E. (2d) 973, 978 (Ill. App. 
1936): “Without question the ‘Actual Value Rule’ was in force in Illinois at the 
time of this transaction. . . . It may be true that the rule has been changed by a 
later statute, but this cannot operate retroactively”. Conceivably a similar hold- 
ing, that the change does not operate retroactively, may be made under the 
Minnesota Act. 
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share capital.1** By including only subsequent creditors in the protec- 
tion afforded, the Act thus follows the fraud or “holding out” theory 
of the well-known Minnesota case of Hospes v. Northwestern Mfg. 
Co.,}5 as the basis of the liability imposed; but at the same time 
it removes the “presumption” of reliance, embodied in the Hospes 
doctrine, by requiring each subsequent creditor to prove his actual 
reliance upon the apparent share capital and that his damages have 
resulted from such reliance.1*® To show that his damages have been 
caused by his reliance it will be necessary, of course, for him to show 
that the corporation has become unable through insolvency to pay 
him ; but it should not be necessary for him to show that the corpor- 
ation would not have become insolvent had it not been for the water 
in its shares. Normally the assets of an insolvent corporation with 
which to pay creditors’ claims are less by virtue of the water in its 
shares than they would have been had such shares been paid for in 
full; and this should be sufficient to make out a prima facie case of 
damages resulting from actual reliance where that is shown. Under 
the Act it may be permissible for the defendant shareholders to show 
the extent to which payment in full for their shares, had it been 
made, would have been lost or depreciated in the corporate hands. 

The criticisms that have been directed to the Hospes doctrine’ 
are not entirely obviated by the provision of the Minnesota Act. It 
would seem that the law can never be entirely logical or free of crit- 
icism in this respect until it recognizes that in all such cases creditors 
really rely only upon the total net worth of the corporation as shown 
by the balance sheet, upon its appearance of prosperity, or upon the 
reputation for ability and integrity of its managers. Logically a share 
of stock should represent either one or the other of two things, but 
not something half-way between the two. Either it should represent 
only a fractional interest in the total net worth of the corporation, 
to which the claims of unsecured creditors have priority as they fall 
due but are otherwise unrelated ; or else it should represent a capital 
contribution that is required in all cases, upon grounds of public policy 
and as one of the conditions of doing business with limited liability, 





%*814 (IV) and (V). Since the right of action is in the corporation, although 
as trustee for creditors, it should follow that the right of action passes by opera- 
tion of law to the corporation’s receiver or trustee in bankruptcy, thus reversing 
the result reached as to a Minnesota corporation in Courtney v. Georger, 228 Fed. 
859 (C. C. A. 2d, 1915). 

%* 48 Minn. 174, 50 N. W. 1117 (1892). 

%°§14 (IV) and (V). 

*™See Ballantine, Stockholder’s Liability in Minnesota (1923) 7 Minn. L. Rev. 
79, 91-92. 
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to be honestly commensurate with the dollar sign upon it. To the 
extent that the latter character is the motive, it is certainly arguable 
that any statutory imposition in behalf of creditors of a liability for 
watered or bonus shares should treat prior and subsequent creditors 
alike.1** 

The Minnesota Act also imposes in behalf of subsequently relying 
creditors a liability, commensurate with that imposed upon the holders 
of the watered or bonus shares, upon all directors or other share- 
holders who “wilfully or without reasonable investigation” voted in 
favor of the allotment of such shares.!2® Although the Act does not 
provide for rights of contribution as among those held liable, it would 
seem likely that such rights were intended.?*° 

As regards other shareholders whose proprietary interests are 
diluted by the issuance of shares for a consideration less than the 
value of their own, the Act provides for a right of action in the cor- 
poration, on behalf of non-assenting shareholders whose interests are 
thus diluted, against the directors and shareholders, jointly and 
severally but with rights of contribution as among themselves, who 
“wilfully [or ?] without reasonable investigation” voted in favor of 
the allotment of the diluting shares or were present and entitled to 
vote and did not vote against it.1** Such liability may be avoided by 
first offering preemptive rights in the new shares to existing share- 
holders for the same consideration at which the shares, if not taken 
by them, are later issued to others; in which case, in the absence of 
deliberate fraud, the consideration is “conclusively presumed to have 
been fair”.18? It would seem that an injured shareholder who has 
sold his shares for their value as diluted ought still to participate in 





™* Tt may be asked as a matter strictly of logic, if prior creditors have no right 
to compel payment in full of the stated capital attributed to subsequently issued 
shares, then why should they have any greater rights in case of the dissipation, 
through cash dividends or share reacquisition transactions, of the stated capital 
actually paid in as consideration for such subsequently issued shares? The real 
basis of the imposition of any liability at all in either case comes down to a feeling 
that a capital contribution honestly commensurate with stated capital is required 
by public policy as a condition of limited liability; and it follows that the public 
policy declared in subdivisions (I) (II) and (III) of $14 of the Minnesota Act 
is but very imperfectly sanctioned by subdivisions (IV) and (V). 

™ $14 (IV). 

* As to the very similar liability imposed by $15 (II) for the benefit of 
injured shareholders, rights of contribution are provided by §15 (III), as amended 
by Minn. Laws 1935, c. 117, §5. The Act leaves open, for the courts to settle, any 
question of the order of liability as between the holders of watered or bonus shares 
and the directors or other shareholders “wilfully or without reasonable investiga- 
tion” voting in favor of the allotment of such shares. 

Section 15 (II) and (III), as amended by Minn. Laws 1935, c. 117, $83 
and 5. 
™ Section 15 (II), as amended by Minn. Laws 1935, c. 117, §3. 
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the recovery. On the contrary, it is arguable that his vendee should be 
the one to participate if the latter has paid the undiluted value of the 
shares.1%3 

It is interesting to consider the possible implications of these pro- 
visions of the Minnesota Act upon the problem of promoters’ frauds. 
The Act imposes liability only for the dilution, by subsequent issues, 
of prior proprietary interests, which is the reverse of the most com- 
mon promoters’ fraud situation; nor does it purport to impose any 
liability at all upon the recipients of the diluting shares. While the 
Act thus leaves the courts free to work out the liabilities of the re- 
cipients of the diluting shares, where they are participants in actual 
fraud, in accordance with common law principles, it is believed that 
the two problems are nevertheless rather closely related. In the pro- 
moters’ fraud situation the Supreme Court of Minnesota has followed 
the rule of Davis v. Las Ovas Co.,1** and approved by dictum the rule 
of Old Dominion Copper Mining & Smelting Co. v. Lewisohn. 
Under the Act it has an analogical basis upon which to continue to 
require the existence of innocent shareholding interests already in 
the picture at the time secret profits are taken, and to whom no 
disclosure is made, as essential to a corporate right of recovery against 
the promoters; but it would seem also to have an analogical basis 
upon which to limit recovery henceforth to the amount of the actual 
injury to such innocent shareholding interests, to be turned directly 
over to them rather than go into the corporate treasury.1** It would 
have been a unique contribution had the framers of the Minnesota 
Act been able to work out an adequate provision covering the whole 
problem of the effect of the consideration paid for shares upon the 
interests both of prior and of subsequent shareholders—one offering 
a solution which, whether the best possible one or not, would at least 





*8 The limitation by §15 (II) of the corporate recovery to the amount that 
the “then shareholders” are damaged, need not necessarily require reduction of 
recovery pro tanto where a shareholder, who has originally been damaged, has 
passed the loss on to his vendee. Subrogation of the vendee may well be permitted. 

™ 227 U. S. 80, 33 Sup. Ct. 197, 47 L. Ed. 426 (1913), followed in American 
Barley Co. v. McCourtie, 150 Minn. 460, 185 N. W. 506 (1921). 

* 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025 (1910), approved in Hoffman 
Motor Truck Co. v. Erickson, 124 Minn. 279, 283, 144 N. W. 952, 953 (1914) 
(but the subsequent shareholders were here found to have had knowledge) ; see also 
Advance Realty Co. v. Nichols, 126 Minn. 267, 148 N. W. 65 (1914) (here there 
were other shareholders in the picture at the time the promoters’ profits were 
taken but they were found to have had knowledge of the same). 

This was the measure of the recovery allowed in Hyde Park Terrace Co. 
v. Jackson Bros. Realty Co., 161 App. Div. 699, 146 N. Y. S. 1037 (1914), ap- 
proved in Note (1934) 47 Harv. L. Rev. 1031. 
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be free of the unsound distinctions drawn in the application of the 
rules of the Old Dominion Copper Mining & Smelting Co. cases.'** 


(2) Other liabilities. (a) The articles of incorporation are re- 
quired to set forth the amount of stated capital, not less than $1,000, 
with which the corporation is to begin business ;1** and if the corpor- 
ation incurs debts, other than those incidental to organization or the 





“'If public policy actually does require capital contributions commensurate 
with stated capital as a condition of doing business with limited liability, then 
promoters’ liability for secret profits might as well be imposed from the beginning, 
or from the moment that there are any innocent interests, either of creditors or 
of shareholders, capable of asserting it; and it may well follow, on this premise, 
that the measure of liability imposed by Old Dominion Copper Mining & Smelting 
Co. v. Bigelow, 203 Mass. 159, 89 N. E. 193 (1909) is sound. But in its application 
there is no logical basis for drawing a distinction where the innocent shareholders 
receive their shares from the promoters rather than by direct subscription, as was 
done in Hays v. The Georgian, Inc., 280 Mass. 10, 181 N. E. 765 (1932); or for 
making the result turn upon the bringing in of innocent shareholders by direct 
subscription having been actually contemplated at the time the secret profits 
were taken by the promoters. Likewise nothing but confusion can result from 
purporting still to follow the rule of the Lewisohn case but at the same time 
applying the rule of the Bigelow case on the basis of creditors’ interests alone, 
as was done by a majority of the United States Supreme Court in McCandless 
v. Furlaud, 296 U. S. 140, 56 Sup. Ct. 41, 80 L. Ed. 74 (1935); for Comments see 
(1936) 36 Col. L. Rev. 488, (1936) 49 Hav. L. Rev. 785, (1936) 20 Minn. L. Rev. 
552, (1936) 84 U. of Pa. L. Rev. 409. 

If, on the other hand, it is felt that public policy does not require capital 
contributions commensurate with stated capital, or with the contributions of other 
shareholders, except to the extent that creditors or other shareholders are actually 
injured by reliance on their being commensurate when in fact they are not, which 
seems to be the principle embodied in §18 (I) of the Minnesota Act, it must be 
admitted that the measure of corporate recovery allowed in the Bigelow case is 
illogical; but the rule of Davis v. Las Ovas Co., 227 U. S. 80, 33 Sup. Ct. 197, 
57 L. Ed. 426 (1913), is just as illogical, especially as applied in Hughes v. Cadena 
Mining Co., 13 Ariz. 52, 108 Pac. 231 (1910), where the only innocent share- 
holder in the corporate picture at the time the secret profits were taken, and 
on account of whom the corporation was allowed to recover the full amount of 
such profits, had already sold his shares at the time of the corporate recovery. 
The measure of recovery allowed in Hyde Park Terrace Co. v. Jackson Bros. 
Realty Co., 161 App. Div. 699, 146 N. Y. S. 1037 (1914), is a sound alternative 
to the Bigelow doctrine, provided that in its application no requirement is made 
that it must have been actually contemplated at the time the secret profits were 
taken that subsequent shareholders were to be brought in by direct subscription. 
Since the recovery is by the corporation only to the extent that innocent share- 
holders are actually injured, as trustee for them, it should be entirely sufficient 
that at some time there are such shareholders, in whatsoever manner brought in. 

The action of the Securities and Exchange Commission in In the Matter of 
Haddam Distillers Corporation, 1 S. E. C. 37 (1934), see MacChesney, The Secur- 
ities Act and the Promoter (1936) 25 Cal. L. Rev. 66, 71-75, suggests the feasibility 
of the administrative method for the solution of this perplexing problem. Under 
$14 (I) of the Minnesota Act the pre-incorporation services of promoters might 
well be accepted to the extent of their reasonable value, often very great consider- 
ing the risk taken, as payment for shares in the form of “services rendered”. It 
would seem especially desirable to have an administrative tribunal available to 
determine the “reasonable value” of such services in advance of the allotment of 


83 (I) (f). 
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obtaining and collection of subscriptions to shares, before consider- 
ation “equal to the amount of stated capital with which it will begin 
business”, as set forth in its articles, has been fully paid in, the 
directors or officers who participate in or authorize or ratify the in- 
curring of such debts become personally liable, jointly and severally 
to the corporation on behalf of creditors, for the payment of the 
same.!8® Presumably their liability, although to the corporation as 
trustee for creditors, is intended to be secondary to that of the cor- 
poration itself. An interesting problem in the application of this 
provision would arise if only no-par shares are issued and the con- 
sideration paid in for such no-par shares, but not the stated capitai 
attributed to them, equals the amount of stated capital with which 
the corporation is to begin business. It would seem that in such a 
situation personal liability ought to result to the extent that creditors 
are injured by the dissipation, in any way that it would be wrongful 
as to creditors to dissipate stated capital, of the difference between 
the amount of the consideration paid in as stated capital and the 
amount of stated capital with which the corporation was to have 
begun business.'* 

(b) Shareholders who receive unlawful distributions as dividends 
or for the reacquisition by the corporation from them of its own 
shares, or following a reduction of stated capital, become immediately 
liable to the corporation to restore the amounts so received by them.’* 
Directors who “wilfully or negligently” voted in favor of such dis- 
tributions, without reasonable reliance on a certified profit and loss 
statement, are also liable jointly and severally for their return, with 
rights of contribution as among themselves.1*? It is likely that their 
liability was intended to be secondary to that of the shareholders 





™ $12 (I) and (II). 

“° There would be the further question whether the corporation’s charter should 
be subject to forfeiture for its having begun business in violation of the require- 
ment of §12. Perhaps for this purpose “It seems logical in case the entire consid- 
eration is recorded as capital and treated as a fixed capital fund, that this should 
meet the requirement”; see Marple, Capital Surplus and Corporate Net Worth 
(1936) 42. 

“$22 (I) (a). Their liability is apparently intended to be absolute, regardless 
of good faith, and to run in favor of prior and subsequent creditors alike, as held 
in the previous Minnesota case of Mackall v. Pocock, 136 Minn. 8, 161 N. W. 228 
(1917). Compare in this respect the more limited liability imposed upon share- 
holder distributees by Cal. Civ. Code 1933, §363. Conceivably the liability im- 
posed by the Minnesota Act may be avoided, prior to the expiration of the three- 
year period of limitation provided by §22 (III), by a restoration from later 
earnings, or by a reduction under §38, of stated capital. See Green v. Board- 
man, (1932) 143 Misc. 2, 201, 256 N. Y. S. 340 (1932), aff’d. 240 App. Div. 741, 
265 N. Y. S. 965 (1933). 
™ §22 (I) (b). 
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receiving the distributions, except possibly where the latter have so 
changed their positions in reliance upon the legality of the distribu- 
tions that to hold them primarily liable for the benefit of wrongdoing 
directors would be inequitable. Since these liabilities to the corpora- 
tion are imposed for the benefit of creditors and other shareholders, 
they should be able to compel the corporation to assert its right of 
action or to enjoin the distributions before they are made.}* 

(c) Directors and officers making or assenting to loans by the 
corporation to directors or officers, or to shareholders upon the se- 
curity of their shares, become jointly and severally liable for the re- 
payment thereof.’** Presumably their liability is secondary to that of 
the borrower, although, since such loans are prohibited, the liability of 
all parties to repay would seem to be immediate, regardless of the due 
date of the loan. The Act apparently adopts the theory that a loan 
to a shareholder upon the security of the corporation’s own shares, 
even when made as an investment of surplus, creates an asset as un- 
reliable as treasury shares, the value of which will completely evap- 
orate in the event of the corporation’s own insolvency.’*5 But it would 
seem that a corporation ought to be able to take its own shares as 
additional security for a loan or sale of goods on credit that it might 
otherwise make to a shareholder on the faith of his personal security. 
In any event, since the Act expressly permits a corporation to take 
a lien upon its own shares as security for an antecedent debt, the pro- 
hibition may easily be avoided by first making the loan, where that 
is intra vires, and thereafter taking the shares as security. The Act 
strikes primarily at a liberal policy of shareholder loans deriving 
their whole value as corporate assets from the quick-sand security of 
the corporation’s own shares. 

(d) The liabilities so far considered, excepting only the liabilities 
of directors or shareholders voting for the allotment of shares for 
a consideration unlawful as to creditors or other existing share- 
holders, or voting for unlawful distributions to shareholders of cor- 
porate assets, are absolute rather than qualified. As regards the 
liabilities of directors and officers to the corporation in matters of 
ordinary business management, the Act purports to follow the pre- 
sent majority view by imposing a standard of good faith and that 
degree of “diligence and care which ordinarily prudent men would 





“8 See above, p. 433, note 60. 

vent, 

“*See Nussbaum, Acquisition by a Corporation of its Own Stock (1935) 35 
Col. L. Rev. 971, 993-994, 
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exercise under similar circumstances in like positions”.1*® Presum- 
ably the objective character of such a standard includes a reasonable 
degree of business intelligence as well as diligence and care.*** About 
the same standard will probably be held to govern the liability of 
directcrs and officers to the corporation for damages resulting to it 
from their ultra vires acts.14* The present rule in Minnesota per- 
mitting the avoidance of intra vires transactions between the cor- 
poration and its own directors and officers only for actual unfair- 
ness**® is left untouched by the new Act. 





™® $30. 

** Compare the language of Judge Learned Hand in Barnes v. Andrews, 298 
Fed. 614, 618 (S. D. N. Y. 1924): “Directors are not specialists, like lawyers or 
doctors. They must have good sense, perhaps they must have acquaintance with 
affairs; but they need not—indeed, perhaps they should not—have any technical 
talent.” 

“8 See note 44, supra. 

“* Minnesota Loan & Trust Co. v. Peterler Car Co., (1916) 132 Minn. 277, 
156 N. W. 255; Note (1928) 12 Minn. L. Rev. 536. 

















MODERNIZING CALIFORNIA’S CORPORATION LAWS 
GRAHAM L. STERLING, JR. 


By the term “modernizing” is meant the adaptation of the con- 
stitutional and legislative provisions of the corporation law to the 
needs of a business world in which the incorporated proprietor is the 
rule rather than the exception. It would seem that the results to be 
obtained by such modernization are the facilitating of corporate 
organization, allowing sufficient flexibility in the corporate structure 
to meet the changing financial requirements of different enterprises, 
and promoting simplicity and certainty in corporate proceedings, all 
of which should be obtained without sacrificing the legitimate in- 
terests of the creditor and the stockholder.* 

The process of modernizing California’s corporation laws did not 
start with any concentration of purpose or real progress until 1928 
but was then continued through the 1933 session of the legislature. 
It was accomplished through the media of successive committees of 
the State Bar all of which were served by Professor Henry W. Bal- 
lantine? as secretary and draftsman. In the drafting of any statute 
which touches the business world as closely as a general corporation 
law, the value of combining the theoretical or philosophical view- 
point (exemplified by Professor Ballantine) with the viewpoint of 
the corporate practitioner (exemplified by the committee members, 
all of whom were practicing lawyers) cannot be overestimated. The 
California committees were unusually fortunate in being able to ob- 
tain the benefit of the inspiration and direction of so competent an 
authority as Professor Ballantine. The attitude of the practicing 
lawyer toward a particular question of policy is, perhaps, too often 





*The aims of the California State Bar Committee on Revision of Corporation 
Laws, with some emphasis on purely practical aspects of the question, were ex- 
pressed broadly as follows: “It is the aim of the Committee to draft amendments 
which will facilitate business and eliminate unnecessary, antiquated and arbi- 
trary requirements which impose difficulties and expense in forming, financing and 
directing corporations, and which tend to prevent corporations from being formed 
in California. It is at the same time the purpose of this revision to preserve all 
reasonable safeguards and include provisions for the better protection of the 
investing public as well as for the benefit of those who promote, finance and 
Manage corporations.” Report of the Committee, Cal. State Bar J. (November, 
1928) 3. 

* Professor of Law, School of Jurisprudence, University of California; author 
of Private Corporations (1927) ; Manual of Corporation Law and Practice (1932) ; 
California Corporation Laws (1932). 
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influenced by his own experiences in endeavoring to solve some 
client’s particular problem. 

The State Bar committees comprised from eight to fourteen 
members and were each entitled “The Committee of the State Bar 
on Revision of Corporation Laws”. Of the first committee five mem- 
bers were from San Francisco and three were from Los Angeles; 
and because all California is divided into two parts: northern Cali- 
fornia and southern California, it was soon found desirable to divide 
the committee into a northern or San Francisco section and a south- 
ern or Los Angeles section, each holding its meetings in its city, with 
Professor Ballantine acting as secretary of the northern section and 
the writer acting in a similar capacity for the southern section. 
Incidentally, the five hundred miles between the two cities and con- 
comitant traveling expense furnished additional good reasons for 
the division of the committee into sections. Minutes of the meetings 
of each section were kept and exchanged. Each section met once a 
week: the southern section usually at noon and the northern section 
in the early afternoon. Because of the extent of the work and the 
natural differences in the approach of the two sections to a particu- 
lar provision of the law, it was found impracticable to keep both 
sections working on the same provisions at the same time. Professor 
Ballantine was naturally the clearing house for the recommenda- 
tions of the two sections; and in 1930 and 1932 in connection with 
the preparation of the final bilis to be introduced in the legislature 
embodying the committee’s suggested revisions of the law, the sec- 
retary of the southern section would spend a few days with Pro- 
fessor Ballantine in Berkeley assisting in the final organization of the 
material and reconciling any remaining differences of opinion on 
matters of substance or policy. 


At appropriate intervals before each legislative session, the com- 
mittee published its reports in the State Bar Journal, a monthly pub- 
lication which is the official organ of the California State Bar, thus 
bringing the text of the proposed amendments to the attention of the 
profession. A preliminary report and a secondary preliminary report 
were published in the November and December numbers, respectively, 
of the Journal in 1928, and the third and fourth reports were pub- 
lished in the January and February numbers in 1931 while the Gen- 
eral Corporation Law was being considered by the legislature. The 
committee invited comments on these reports from the Bar gener- 
ally. ' 
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The work of the California committees falls naturally into three 
periods, each with its legislative or constitutional change in the laws 
pertaining to business corporations:* (1) from the spring of 1928 
through the 1929 session of the legislature, culminating in the 1929 
amendments; (2) from 1929 through the 1931 session of the legis- 
lature, resulting in the adoption of the General Corporation Law; 
and (3) from 1931 through the 1933 session of the legislature, adding 
the 1933 amendments to the General Corporation Law. This work 
can best be discussed in relation to various provisions of the Califor- 
nia corporation laws as they existed prior to 1929. 


BeEForeE 1929 


Considering the development of corporate enterprises in Cali- 
fornia by 1929 and the large number of eastern investors who had 
come to the state to live or had made substantial investments in 
California securities, the backward condition of its corporation laws 
was almost incredible.* The explanation may lie in the fact that the 
country lawyers and ranchers who drafted the state constitution in 
1879 had no love for, or at least no immediate knowledge of, the 
corporate entity as a business medium, and consequently distrusted 
it.5 At any rate they saw to it that the state constitution contained 
ample provisions evidently intended to restrict the growth of domestic 
corporate boa constrictors and to deter the invasion of foreign ones. 
The fact that the California constitution cannot be changed without 
a vote of the people tended to discourage later legislatures from cor- 
recting some of the more ill-advised limitations imposed or retained 





* As a matter of policy the committee deemed it wise to confine its efforts to 
the laws relating to corporations generally; therefore, it made no attempt to revise 
the Corporate Securities Act or the Corporation Franchise Tax Act, or to revise 
the law governing special corporations such as banks, railroads, etc. 

*The committee’s report in the California State Bar Journal, December, 1928, 
p. 6, refers to a certain code section as “another choice legal monstrosity in our 
Civil Code chamber of horrors”. 

* When we say that they distrusted the corporate entity, we are understating 
their sentiments; it would be more accurate to say that they loathed it. In the 
Debates of the Constitutional Convention in 1878, Mr. Wyatt made the following 
remarks (p. 398): “Corporations are not creators of wealth; corporations do not 
go out and work. A corporation is a seine that runs around the State and seins 
in the hard earned money of those who do work. We could live without corpora- 
tions in the State of California, and, with nine tenths of them wiped from existence 
we would be much better off than we are now.” 

Mr. Dowling seemed to feel even more strongly on the subject (p. 402): “The 
corporations of California appear to me to be like an immense boa constrictor, 
having the whole State gripped within its coils, squeezing faster and faster all 
the time, until the whole State trembles with agitation and bleeds from every 
pore.” 
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by the “fathers” of 1879.6 The rapid growth of the state, concen- 
trated largely in development and exploitation of natural resources 
such as oil, citrus fruits, and other forms of mineral and agricultural 
wealth (not to mention real estate and climate), for which capital 
is either readily obtainable because of the prospect of rich rewards, 
or not needed in large quantities because of the adaptability of the 
activity to small proprietorship, undoubtedly contributed to the post- 
ponement of any substantial statutory or constitutional changes, as 
did the comparative ease of incorporating a California enterprise 
in some other state. 

Whatever the causes may have been, the fact is that the portions 
of the California constitution and the codes relating to business 
corporations prior to 1929 were almost as replete with unpleasant 
surprises for the investor, corporate officer, and investment banker as 
was the southern California climate last winter for the eastern vis- 
itor.” 

Heading the list was stockholders’ liability. This was not the 
anaemic, half-hearted sort of stockholders’ liability associated with 
the stock of a bank—not a liability for a paltry 100% assessment. 
The California fathers saw to it that the liability of a stockholder 
in California lived up to the California tradition of “bigger and 
better” by writing into the state constitution a section making all 
stockholders liable pro rata for all obligations of the corporation.® 





* Stockholders’ liability was originally imposed by the California Constitution 
of 1849. 

*The committee did not exaggerate when it stated the case as follows: “The 
intolerable condition of our present corporation laws requires reform. The business 
interests and welfare of the State demand it. There is no reason why California 
business should any longer be hampered and burdened by antiquated law. We 
should provide the facilities and advantages of a modern law for which we now 
have to pay tribute to the intelligence and progressiveness of other States.” Cal. 
State Bar J. (November 1928) 3. 

* Cal. Const. art. XII, §3, as in effect prior to 1930. 

Some of the cogent reasons for stockholders’ liability are expressed in the re- 
marks of Mr. Cross in the Debates of the Constitutional Convention in 1878 
(p. 387): “Now, the next proposition is, that if we make corporations liable, it will 
drive business into the hands of foreign corporations, and discriminate against 
our home companies. I believe, on the contrary, that if we make individual stock- 
holders liable to some reasonable extent—I am not in favor of any unreasonable 
requirement—we will by that means, instead of driving business away, draw 
business to us. I will instance a case: Suppose all the corporations in the State 
had responsible names as stockholders and incorporators. Suppose it was generally 
understood that these individuals were responsible for the debts of the corpora- 
tion ; then, sir, a man wants an insurance, he will not go to the foreign corporation, 
but he will go to a home insurance company, because he is not merely benefiting 
the home corporation, but he knows that somebody is responsible, and that his 
money is securely invested. I think the direct result of this will be that the home 
corporations will have an increased business. Men would much rather patronize 
them, if the security is good.” 
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This was soon held by the courts to be a direct and primary liability, 
and the creditor was not even required to exhaust his remedy against 
the corporation before suing its stockholders.® Just to make sure 
that the “furriners” could not obtain any advantage, the constitution 
also provided that no foreign corporation could do business in Cal- 
ifornia on more favorable terms than a domestic corporation.1° The 
courts held that this required the extension of stockholders’ liability 
to the stockholders of a foreign corporation doing business in Cal- 
ifornia."! Thus for more than fifty years prior to 1929 the California 
corporation laws had been navigating the seas of business organization 
under false colors ; a corporation in California was not a corporation, 
but a slightly mitigated variety of partnership—‘mitigated” because 
the courts, perhaps stricken by the thought of the thousands of good 
stockholding citizens who were blithely giving out financial state- 
ments to their creditors, ignoring these often substantial items of 
liability, concluded that the Statute of Limitations (three years) on 
stockholders’ liability ran from the time the corporation incurred the 
debt rather than from the date on which the debt became due.!? Their 
reasoning, for agility in leaping from objective to objective with 
blasé disregard for the logical ground below, rivals the ever fascin- 
ating figure on the flying trapeze. It was an easy step to curb the 
stockholders’ liability on a long term lease and on current bank 
indebtedness evidenced by renewal notes executed more than three 
years after the money had been originally loaned.1* These and other 
mental gymnastics of the courts reduced what might be considered 
a perpetual hell of stockholders’ liability to a sort of triennial purg- 
atory. It is not meant to imply, of course, that the judiciary ever 
usurps the legislative prerogative—except in a helpful way. 

Many other provisions of the California laws and many judicial 
holdings based on them were almost as startling or, if not as start- 
ling, were at least a source of never-ending trouble and anxiety for 
the practicing lawyer. A corporation with two or more classes of 
stock could not have one class with par value and one without, or 
even classes with different par values.14 In other words, all shares 








*Sonoma Valley Bank v. Hill, 59 Cal. 107 (1881) ; Ellsworth v. Bradford, 186 
Cal. 316, 199 Pac. 335 (1921). 

* Cal. Const. art. XII, §15. 

™ Peck v. Noee, 154 Cal. 351, 97 Pac. 865 (1908) ; Thomas v. Wentworth Hotel 
Co., 158 Cal. 275, 110 Pac. 942 (1910). 

* Hunt v. Ward, 99 Cal. 612, 34 Pac. 335 (1893) ; Coulter Dry Goods Co. v. 
Wentworth, 171 Cal. 500, 153 Pac. 939 (1915). 

** Chambers v. Farnham, 182 Cal. 191, 187 Pac. 732 (1920); Hyman v. Cole- 
man, 82 Cal. 650, 23 Pac. 62 (1890). 
“Del Monte Light & Power Co. v. Jordan, 196 Cal. 488, 238 Pac. 710 (1925). 
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of stock of a California corporation had to be of the same par value 
or all without par value. No distinctions in voting rights as between 
different classes of stock of the same corporation were permitted. 
Non-voting stock or stock with limited voting rights was impos- 
sible.*> It was not until 1907 that a California corporation could have 
preferred stock’® and not until 1929 was it made clear that pre- 
ferred stock could be redeemable at the option of the corporation.!" 
A majority of the original incorporators and directors named in 
the articles of incorporation, and a majority of the directors at all 
times, had to be residents of the state.4* The term of corporate ex- 
istence was limited to fifty years.’® All stock was assessable, and 
there was no statutory assurance that it could be made non-assess- 
able.” No express authority was given for eliminating preemptive 
rights by an appropriate provision in the original articles of incorp- 
oration. There was no provision for merger or consolidation of 
general business corporations.” Of course directors were required 
to be stockholders,?* with the attendant folderol of directors’ qualify- 
ing shares and, so far as policy is concerned, the magnificent over- 
sight that so long as stockholders elect directors it might be wise not 
to restrict their choice at all, and certainly not to persons who hold 
stock in the corporation. The best indication of sound business judg- 
ment might well be that the candidate for a directorship had refrained 
from investing in the stock of that corporation. 

Matters originally set forth in the articles of incorporation, such 
as the corporate name, the location of the principal place of business 
of the corporation, the amount of its authorized stock, and the auth- 
orized number of its directors, could not be altered by an amendment 
of the articles as one would suppose, but only by various extraneous 
proceedings.” The issuance of bonds by a corporation required an 
elaborate process of stockholder authorization and public filings of 
certificates, any inadvertent error in which might result in casting 
doubt on the legality of the bonds.** 





* Cal. Const. art. XII, §12, as in effect prior to 1930. 

* Civil Code, §290 (6), as amended by Cal. Stat. 1907, p. 347. (All section 
references are to Civil Code unless otherwise stated.) 

™ §354 (8) (e), as amended by Cal. Stat. 1929, c. 711. 

* §§285 and 305 as in effect prior to 1929. 

*§290 (4) as in effect prior to 1929. 

* §331 as in effect prior to 1929. 

™ Report of the Committee, Cal. State Bar J. (December, 1928) 6; see also 
6 Cal. Jur. 646. 

* $305 as in effect prior to 1929. 

* §§300a, 361, 359, 321a; and Code of Civil Procedure, §§$1276 to 1279, inc; 
all as in effect prior to 1929. 
™ $359 as in effect prior to 1929. 
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From this resumé of a few of the principal things which were 
the matter with the California corporation laws prior to 1929, some 
idea can be obtained of the size and importance of the task which 
confronted the State Bar Committees on Revision of Corporation 
Laws. Theirs was no mere remodeling job: they had to raze the 
antiquated constitutional and legislative structure to the ground and 
construct an entirely new and modern edifice. 


Tue 1929 AMENDMENTS 


A small remedial step had been taken in 1927 when the legisla- 
ture adopted an amendment to the state constitution eliminating 
i stockholders’ liability in corporations which had the word “Limited”, 
or its abbreviation, at the end of their corporate names. This con- 
stitutional amendment was approved by popular vote in the fall of 
1928. However, since the legislature meets only once in two years 
and the first State Bar Committee on Revision of Corporation Laws 
was not appointed until April, 1928, most of the more fundamental 
revisions could not be submitted to the legislature until 1931, after 
additional constitutional amendments had been adopted by the 1929 
legislature and approved by the people in 1930. 

Nevertheless the committee proceeded in the summer and fall 
of 1928 with as much of the revisionary work as possible. The 
additional amendments necessary to a thorough overhauling of the 
corporation laws were drafted as well as extensive revisions of vari- 
ous sections of the Civil Code relating to corporations. These were 
the subject of the two reports of the committee printed in the State 
Bar Journal in November and December 1928. According to the 
committee’s reports, these drafts were based to a large extent on 
the newly adopted Ohio General Corporation Act, the Delaware 
General Corporation Law, and the Uniform Business Corporation 
Act, although some were drawn from the English Companies Act 
of 1928 and the Revised Laws of Maryland, New York, Florida, and 
Rhode Island. Many provisions were original with the draftsman. 
No suggestion was made at this time of any complete and more 
orderly arrangement of the Civil Code sections, which in the course 
of some fifty-six years had necessarily become something of a hodge- 
podge. 

Relatively little of the draft suggested in the 1928 reports of the 
committee was submitted to or adopted by the 1929 legislature—not 
that the 1929 amendments did not represent considerable progress, 
but that they did not and could not purport to be anything like a 
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complete revision. The requirement that a majority of the incor- 
porators be residents of California was eliminated. The term of exist- 
ence of all corporations thereafter organized wag made perpetual, and 
provision was made for extending in perpetuity the life of existing 
corporations. Directors were no longer required to be stock-holders 
in the absence of a provision in the articles or by-laws requiring them 
to be. All stock was made non-assessable unless the articles expressly 
conferred the power of assessment on the directors. The elimination 
of pre-emptive rights by an appropriate provision in the articles was 
authorized. The creation of redeemable preferred stock was ex- 
pressly provided for. Directors were authorized to allocate to paid-in 
surplus, within certain limitations, a portion of the consideration re- 
ceived upon the issuance of stock without par value. The 1928 con- 
stitutional amendment eliminating stockholders’ liability in corpora- 
tions whose names included the word “Limited”, or the abbreviation 
“Ltd.”, was incorporated in a code section, thus resolving doubts as 
to the self-executing character of the constitutional amendment and 
providing a means, viz., amendment of articles to change the cor- 
porate name to include the magic word, whereby the bugaboo of 
stockholders’ liability could be eliminated as to debts thereafter in- 
curred. A change of corporate name or in the location of the prin- 
cipal place of business of the corporation or in the authorized amount 
of capital stock or the authorized number of directors, by amendment 
of the articles of incorporation, was authorized, eliminating the 
various illogical extraneous proceedings which had theretofore been 
required for such changes. The troublesome doctrine of constructive 
notice of the contents of articles of incorporation was eliminated, and 
the often unfair results of the application of the doctrine of ultra vires 
were prevented by provisions protecting the rights of third parties in 
their dealings with the corporation and limiting the application of the 
ultra vires doctrine to actions between stockholders and the corpor- 
ation or the management.”5 


THE GENERAL CorPoRATION Law oF 1931 


The necessary constitutional amendments having been adopted 
by the legislature in 1929 and the other preliminary steps having been 
taken for submission of these amendments to the people at the general 
election in November, 1930, the ground work had been laid so far 





**See Ballantine, California Corporation Amendments (1929). 
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as possible for a complete revision of the corporation law.”* During 
the summer and fall of 1930 the committee gave considerable time 
to providing as much favorable publicity as possible for the consti- 
tutional amendments, in order to increase the likelihood of their 
receiving the popular endorsement which they did finally receive. 

At the same time the committee was working on the proposed 
General Corporation Law which was introduced at the 1931 session 
of the legislature and finally adopted. The text of the proposed new 
law was published in 1931 in the January and February issues of 
the State Bar Journal while the actual bill was in the legislative mill. 
Although the process of revising the bill continued during the ses- 
sion, it received no active or organized opposition as a whole or on 
any major points, largely due to its character and the fact that it 
had received the recommendation of the State Bar and such admin- 
istrative officers as the secretary of state.?? 

The bill embodying the new law repealed all of the Civil Code 
sections relating to business corporations and substituted therefor 
a new title designated “General Corporation Law”, divided into 
sixteen chapters and some one hundred fifty different sections. The 
chapter headings indicate the organization and arrangement of the 
subject matter: I. General provisions; II. Formation of corpora- 
tions ; III. Issue of shares; options ; considerations ; capital; IV. By- 
laws; V. Directors; management; VI. Shareholders’ meetings and 
voting rights; VII. Liability in connection with the issue of shares; 
VIII. Certificates and transfers of shares; IX. Assessments; X. 





*The constitutional provisions repealed in 1930 include: (1) stockholders’ 
proportional liability for corporate debts and liabilities; (2) directors’ absolute 
liability for moneys embezzled or misappropriated by officers; (3) the limitation 
upon the extension of the term of existence to a period not exceeding fifty years; 
(4) the limitation upon business to that expressly authorized and upon the holding 
of real estate; (5) the prohibition against increasing the stock or bonded indebted- 
ness without consent of two-thirds of the amount in value of the stock; (6) the 
right of every stockholder to one vote for each share for each director and to 
cumulate his votes; and (7) the absolute right of inspection of certain corporate 
on at the office of the corporation. Ballantine, California Corporation Laws 

1932) 4. 

*™Prior to the introduction of the bill the committee had been notified by 
various credit associations that they would vigorously oppose any change in the 
existing law permitting the attachment of shares of stock by merely leaving a 
copy of the writ of attachment at the office of the corporation which issued the 
stock. In order that the passage of the entire bill should not be endangered, the 
provisions on attachment of shares contained in the Uniform Stock Transfer Act, 
which was included in the new law, were omitted from the main bill and incor- 
porated in a separate bill. The separate bill was defeated as a result of the credit 
associations’ opposition, although the remainder of the Uniform Stock Transfer Act, 
as included in the main bill, was adopted, thus leaving the California law on 
this point doubtful as to the rights of a bona fide purchaser of stock theretofore 
attached in the old way. 
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Powers; XI. Dividends; increase and reduction of stated capital; 
XII. Corporate records and reports—Inspection; XIII. Organic 
changes; merger, consolidation and amendments; XIV. Liabilities 
and remedies; XV. Winding up and dissolution; XVI. Foreign cor- 
porations. 

When considering the effect of any new statute as all-embracing 
as this one purported to be, the first question is as to the extent of its 
application. This question was answered so far as possible by in- 
serting a provision to the effect that the new Law is applicable to 
every private corporation, profit or non-profit, stock or non-stock, 
whether existing or thereafter formed, and to its securities whether 
then outstanding or thereafter issued, unless a particular corporation 
cr class of corporations be expressly excluded from the operation of 
a particular section or unless there is elsewhere in the California 
statutes a special provision relating to a particular corporation or class 
of corporations inconsistent with the corresponding provision of the 
new Law—in which latter case such special provisions will control.” 
It was also expressly stated that the corporate life of existing corpor- 
ations was not to be affected either by the adoption of the new Law 
or the repeal of any old law.?® Confusion as to its applicability to 
foreign corporations was avoided by providing that the word “cor- 
poration” as used in the new Law should be deemed to refer only 
tc California corporations unless otherwise expressly stated.*° 

Although the constitutional amendment had eliminated stock- 
holders’ liability, it was deemed advisable to include in the new Law 
a “saving clause” with respect to existing liabilities ;*4 but for what- 
ever benefit it might be to a stockholder who had been or might be 
subjected to liability on the old pro rata basis, any stockholder who 
had theretofore or might thereafter discharge his liability for the 
corporate debts was expressly granted a right of subrogation to the 
creditors’ claims against the corporation.®? 

The new Law grants virtually complete freedom of contract so 
far as stock structure is concerned, expressly permitting the articles 
to authorize the issuance of stock in one or more classes or series, 
any of which classes may be with par value or without par value or 
of different par values, and with full, limited or no voting rights, with 
such preferences, dividend rates, redemption provisions, and liquida- 





* §279, 
* Id. 
* See the definition of “corporation” in $278. 


™ § 322a, 
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tion preferences, restrictions, options, conversion rights, or other 
special rights as the incorporators may wish to include.** The only 
limitation with respect to voting rights is that a stockholder who is 
entitled to vote at an election of directors is given the right to 
cumulate his votes and give one candidate a number of votes equal 
to the number of directors to be elected, multiplied by the number 
of votes to which he is entitled, or to distribute his votes among 
as many candidates as he sees fit.** This right cannot be abro- 
gated by a contrary provision in the articles of incorporation. Sub- 
ject to such limitations as may be provided in the articles, cor- 
porations are authorized to grant conversion rights or options to 
purchase shares of the corporation either in connection with the 
issuance of stock or other securities, or independently thereof.*> The 
articles may also authorize the directors to fix by resolution the divi- 
dend rate, redemption price, or liquidation price of any class or of 
any series, or the number of shares constituting any series in respect 
of unissued shares ;** and upon the determination of any such matters 
by resolution of the directors, a certified copy of the resolution is 
required to be filed in the office of the secretary of state (where the 
original articles are filed), and the terms as so fixed by the directors 
become automatically a part of the articles of incorporation by a 
definition of the term “articles” contained in another section of the 
Law,®* without the necessity of formal amendment procedure. Pre- 
emptive rights were eliminated by the statute except to the extent 
that they may be expressly authorized by the articles.** Express 
authority is also granted, on terms and conditions set forth in the 
articles or by-laws, for the issuance and sale of stock to employees 
pursuant to an employees’ stock purchase plan, which may include 
provisions for payment of the purchase price in installments and for 
the repurchase of the shares upon termination of the employment.®® 

When a new corporation law is drafted, one of the most inter- 
esting and important problems is presented by the difficult, and 
often confused, subject of the corporate capital.4° The California 
Law attempts to avoid the pitfalls which may be encountered in using 
such terms as “capital” and “capital stock”, by using the term “stated 





* $294, 

* $320. 

5 $296. 

* $290. 

* $278. 

™ $297. 

* §297a. 

“ Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334. 
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capital” consistently and attempting to define it. It was the concep- 
tion of the California committees that the stated capital of a cor- 
poration should be measured by the amount of the stockholders’ 
investment in the corporate enterprise, or, in other words, the amount 
of consideration actually received by the corporation upon the issu- 
ance of its shares, with two exceptions, viz.,*1 any excess received 
over the par value and (in the case of no par shares) such portion 
of the consideration as might be allocated to paid-in surplus by the 
board of directors prior to the issue of such shares. This conception 
resulted, in the case of the issuance of par value shares at less than 
par, in establishing the stated capital at an amount less than the 
par value of the outstanding shares, thus eliminating from the cor- 
porate balance sheet the customary fictitious asset of “stock discount” 
and giving a more honest picture of the corporation’s financial con- 
dition. The committee wanted to extend this conception to the 
case where a corporation, instead of selling par value stock at a dis- 
count, sells it for par but in connection therewith pays a selling com- 
mission, the amount of which is thus never actually available for use 
in the business. But this proposal was so severely criticized by several 
eminent accountants to whom early drafts of this section were sub- 
mitted, that the committee finally abandoned it, leaving as the measure 
of stated capital, in the case of par value shares, the amount actually 
received by the corporation up to the par value. The issuance of par 
value shares at less than par is permitted only if the board of directors 
determine that the shares cannot be sold at par,** and presumably such 
determination must be made in good faith and with proper consider- 
ation for the holders of any outstanding shares. 

The determination of the amount of stated capital necessarily 
presupposes a determination of the value of the consideration for 
which shares have been issued. The California Law requires the 
directors to state by resolution their determination of the fair value 
to the corporation in monetary terms of any consideration other than 
money for which shares are issued, and in the absence of fraud such 
determination is made conclusive.** The statutory requirements with 
respect to the nature of the consideration for which shares may be 
issued were considerably broadened by including as permitted con- 
sideration “debts or securities cancelled, or tangible or intangible 
property actually received by the issuing corporation, or amounts 
transferred from surplus to stated capital upon the issuance of a 





* §300b. 
@ §299, 
“ §300a. 























1937} CALIFORNIA’S CORPORATION LAWS 465 


stock dividend”, in addition to the customary items of “money paid, 
labor done, or services actually rendered”.** Express authority was 
also given for splitting up or subdividing outstanding shares into 
a larger number of shares, although the definition of “stated capital” 
in terms of par value would preclude any increase in the aggregate 
par value of outstanding shares as a result of any such split-up or 
subdivision.*® 


The stated capital as so computed upon the original issuance of 
shares becomes thereafter a measure for determining limitations upon 
distributions to shareholders and is not to be thought of in terms of 
any particular assets. When contemplating changes to be permitted 
in the measure so established, the rights of both creditors and stock- 
holders must be considered; and in any such consideration it must 
be recognized that since the stated capital is merely a measure, or 
legal yardstick to determine a margin or reserve, the mere change of 
this measure will not by itself injure the rights of either class, pro- 
vided appropriate limitations are imposed upon the distribution of 
assets following any such change. 

Recognizing that a reduction of stated capital may be desirable 
for a number of reasons, the California Law permits its reduction by 
action of the board, approved by the holders of shares representing a 
majority of the voting power.** Provision must be made for adjusting 
the outstanding par value shares to the stated capital as reduced, 
and in no event may the stated capital be reduced to an amount less 
than the aggregate par value or liquidation preference of outstanding 
shares. Such adjustment is customarily made by an appropriate 
amendment of the articles of incorporation, adopted concurrently 
with the proceedings to reduce the stated capital.47 The 1931 Law 
included an erroneous limitation upon the reduction of stated capital, 
which provided that it could not be reduced to an amount less than 
the aggregate of the corporate debts and liabilities plus the aggre- 
gate par value or liquidation preferences of outstanding shares. The 
indebtedness of the corporation obviously bears no relation to the 
amount of its stated capital; and this unfortunate error (originally 
intended to protect creditors of corporations with only non-par 
shares), which was corrected by amendment in 1933, meant as a prac- 
tical matter that most California corporations could not reduce their 
stated capital between 1931 and 1933. 

“ $298. 

“§§298 and 300b. 
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The protection to creditors against the consequence of such re- 
duction in stated capital is afforded by specific limitations on the dis- 
tribution of any surplus resulting from the reduction and the require- 
ment that a statement of assets and liabilities (including the amount 
of any proposed distribution) be filed in the office of the secretary 
of state at least fourteen days before the distribution is made. The 
1931 Law required such statement to show that the board of directors 
had determined that the proposed distribution would not reduce the 
assets, taken at their fair value, to an amount less than the aggregate 
of the debts and liabilities of the corporation plus the amount of the 
stated capital as reduced. 

A difficult question closely related to the general problem of stated 
capital, and permitted changes therein, is the extent to which a cor- 
poration should be permitted to purchase its own shares, since any 
such purchase necessarily involves a distribution of assets of the 
corporation to the selling shareholder. It was felt that in limited and 
clearly specified cases, such as (a) compromising a claim of a share- 
holder, (b) payment of cash value to a dissenting shareholder (for 
example, in case of merger or consolidation), (c) repurchase of 
shares from an employee (d) the elimination of fractional shares, 
(e) purchase or redemption of redeemable shares, or (f) in con- 
nection with the conversion of shares, the acquisition by a corpora- 
tion of its own shares would be permitted “out of stated capital”, 
or, put in another way, despite the absence of any surplus; but that 
in all other cases the purchase should be permitted only out of, or 
to the extent that the corporation has, earned surplus.** 

No shareholder consent is required for any such purchase out of 
earned surplus; for such surplus could be distributed in the form of 
a dividend, and the directors will be bound by equitable principles 
to see that the corporation does not pay too high a price for the 
shares and that there is no unfair discrimination in selecting the shares 
to be purchased. So far as the effect of any such purchase on stated 
capital is concerned, it is provided that no reduction in stated capital 
is effected by a purchase of the corporation’s shares out of earned 
surplus, whether the shares are retired and cancelled or carried as 
treasury shares. But in the limited cases referred to in (a), (b), (c), 
(d), and (e) above, there would appear to be no reason for not per- 
mitting a reduction in stated capital by directors’ resolution without 
shareholder consent, since the scope of such purchases is necessarily 
limited by the terms of the authority, and the transaction amounts, in 
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effect, to a permitted capital distribution. However, in the 1931 
Law it was not clear that a reduction of stated capital resulted from 
the acquisition of shares in these limited cases, except in the case 
oi purchase or redemption of redeemable shares where the corpora- 
tion had no surplus of any kind which could be used for that purpose. 


Dividends are permitted to be paid, either in cash or in property, 
out of earned surplus or, even though the stated capital may be im- 
paired, out of net profits currently earned.*® Dividends on preferred 
shares are permitted to be paid out of paid-in surplus or surplus 
arising from a reduction of stated capital, provided the shareholders 
receiving such dividends are given notice of the source thereof. Three 
general limitations are imposed with respect to the payment of divi- 
dends from any source: (1) if the net corporate assets have de- 
preciated or have been otherwise reduced in value to an amount less 
than the aggregate amount payable on preferred shares upon liquida- 
tion, no dividends whatsoever may be paid except upon such pre- 
ferred shares; (2) no dividends from any source may be paid which 
will endanger the solvency of the corporation in any sense; and (3) 
no dividends may be declared out of a mere appreciation in the value 
of the corporate assets not yet realized. 

It was recognized that special considerations applied to corpor- 
ations engaged solely or substantially in exploiting wasting assets 
or organized for the express purpose of liquidating specific assets ; 
and such corporations are permitted to distribute the net income from 
such exploitation or liquidation, without making a deduction or allow- 
ance for depletion necessarily incidental to their operations.°° Even 
such corporations, however, are required to make adequate provision 
for meeting their liabilities and the preferences of any preferred 
shares, and must give the shareholders notice that no such deduction 
or allowance is being made. Stock dividends are permitted to the ex- 
tent of earned surplus or (provided the shareholders are given notice) 
to the extent of paid-in surplus or surplus arising from reduction of 
stated capital. To the extent that surplus is so applied, it must of 
course be capitalized. 

Treasury shares are defined as shares that have once been issued 
and thereafter reacquired by the corporation, but not retired.5? Such 
shares do not carry voting or dividend rights, and upon the disposi- 
tion thereof (which may be for any consideration fixed by the board, 
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and thus presumably without the restrictions applicable to the consid- 
eration for which shares may be originally issued) the amount of any 
such consideration received according to the 1931 Law had to be 
added to stated capital or paid-in surplus.** It is believed that the 
latter requirement when considered with the limitations imposed on 
the purchase by a corporation of its own shares tends to deter spec- 
ulation or trading by a corporation in its own shares. 

There is, of course, no restriction upon the increase of stated 
capital, and the board of directors may at any time effect such an 
increase by directing that all or any portion of any type of surplus be 
transferred to stated capital.®* 

From this necessarily abbreviated discussion of the California 
theory of stated capital, it may be seen that in many cases the amount 
of the stated capital will not correspond exactly to the aggregate par 
value of outstanding shares having a par value (as, for example, in 
the case of the original issuance of shares at less than par, or in the 
case of purchase of outstanding shares out of earned surplus and 
their subsequent retirement without formal reduction of stated capital 
by stockholder action). In the writer’s opinion the desirable consid- 
erations of policy which cause these discrepancies (if, indeed, they 
can be properly termed discrepancies) far outweigh any possible 
disadvantage in the result. However, the accounting profession in 
California is almost unanimous in its feeling that these provisions are 
an outstanding example of the deviousness of the legal mind; and 
the draftsmen of a new corporation law might well decide that dis- 
cretion is the better part of valor, especially in view of the fact that 
accounting practices for general business corporations are almost an 
unwritten law and have many advantages of uniformity, although 
some attendant disadvantages of uncertainty. On this point the un- 
certainty appears to be absent. The idea of a balance sheet’s showing 
a capital liability or stated capital of an amount which does not 
correspond exactly to the par value of outstanding shares is so con- 
trary to their traditions as to seem an anathema to accountants who 
do not realize the true function of a legal capital.5> There is certainly 
no necessary legal or logical relation between the aggregate par value 
of issued shares and the proper limitation upon dividends and share 
purchases. 





* §342b. 
™ $348c. 
“Ballantine and Hills, Corporate Capital and Restrictions Upon Dividends 
(1935) 23 Calif. L. Rev. 229; Hills, Model Corporation Act (1935) 48 Harv. L. 
Rev. 1334, 1349, 1360. 
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With respect to organic changes in the corporate structure, the 
California statute proceeds on the assumption that majority rule of 
stockholders is sound policy but that in a few cases a higher per- 
centage of stockholder consent than a bare majority should be re- 
quired. The sale of the corporate assets as an entirety requires the 
vote or consent of shareholders entitled to exercise a majority of 
the voting power.*® Amendment of the articles of incorporation also 
requires a majority of the voting power except in the case of an 
amendment making the stock assessable or changing the preferences 
or restrictions of any class of outstanding shares, when the vote or 
consent of the holders of at least two-thirds of the shares of each 
class is required.5* Merger or consolidation also requires a vote of 
the holders of two-thirds of each class of stock regardless of limi- 
tations imposed by the articles on voting power.5® A majority of 
the voting power can cause voluntary dissolution.®® No vote or con- 
sent of stockholders is required with respect to mortgaging or other- 
wise encumbering the corporate assets. 

The new Law includes the Uniform Stock Transfer Act (with 
the exception of the provision for the attachment of shares discussed 
in note 27 supra) and many other provisions designed to facilitate the 
transfer of shares and minimize the worries of the transfer agent, 
who after all should not be properly charged with any responsibility 
for determining ownership of shares presented for transfer. 

The provisions for dissolution, both voluntary and involuntary, 
are comprehensive in their scope and intended to reduce the countless 
questions that arise in connection with corporate winding up in the 
absence of adequate statutory provisions. They are based upon the 
English theory that a period for winding up the affairs of the corpor- 
ation, discharging its debts and liabilities, and distributing its assets 
should be provided for by requiring two major steps: first, public 
notice of the determination to wind up and dissolve, after which no 
business can be transacted except incidentally in the winding up 
process ; and second, after the completion of this process, the giving 
of public notice of the corporate death through filing a certificate in 
the case of voluntary dissolution, or the entry of a court order in 
the case of involuntary dissolution. Since it is desirable, even in the 
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case of voluntary dissolution, to obtain a court order (similar to that 
obtained upon the final accounting of an executor) finding that the 
officers and directors in charge of the winding up have discharged 
their duties properly, provision is made for submitting such voluntary 
dissolution proceedings to the court in an action instituted for that 


purpose. 
THE 1933 AMENDMENTS 


After the adoption of the General Corporation Law in 1931, the 
State Bar committee continued to work for the purpose of correcting 
some mistakes which unavoidably proved to have been made in the 
1931 Law, and for the purpose of clarifying many provisions which 
raised questions of interpretation in the minds of the profession. 
No drastic or fundamental changes were made in the 1933 amend- 
ments, although four sections of the 1931 Law were repealed, four 
new sections were added, and approximately one hundred sections 
were amended. The erroneous limitation imposed by the 1931 Law 
on the reduction of stated capital to an amount not less than the 
“debts and liabilities” plus the par value or liquidation preferences of 
outstanding shares was corrected by eliminating all reference to 
debts and liabilities. The limitation on distributions of surplus arising 
from reduction of stated capital was increased by adding the require- 
ment that the remaining assets, taken at their fair value, must amount 
to at least one and one-half times the debts and liabilities of the cor- 
poration.*? Reduction of stated capital by directors’ resolution with- 
out stockholder consent was authorized in cases where shares had 
been purchased out of stated capital in the limited instances in which 
such purchases are permitted.** The requirement that consideration 
received upon the sale of treasury shares be added to stated capital 
or paid-in surplus was changed by eliminating the reference to stated 
capital and thus requiring the addition of this consideraiton only to 
paid-in surplus.** The imposition of personal liability for assess- 
ments upon shares unless provided in the original articles was per- 
mitted by an amendment adopted only with unanimous consent of all 
stockholders, and the existence of such liability was required to be 
stated on the stock certificates.°° Provisions with reference to the 
annual report and financial statement to shareholders were ex- 
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panded ;®* and the sections as to inspection, investigation by order of 
court, and financial statements were extended to foreign corporations 
doing business in California.6* New penalties were imposed on cor- 
porate officers who unreasonably neglected or refused to enter a 
transfer of shares.** The provisions for compensation of dissenting 
shareholders in the event of merger or consolidation were revised and 
made more workable.® The liability of a shareholder for unauthor- 
ized dividends, and also for unauthorized purchases of shares, was 
limited to cases in which the shareholder had knowledge of the facts 
indicating that the dividend or purchase was unauthorized, and then 
only if the corporation were adjudged bankrupt or insolvent in a 
proceeding commenced within one year after the dividend or pur- 
chase.”° The sections dealing with liability of directors for unauthor- 
ized dividends, share purchases, and distributions were amplified.” 

In short, the 1933 amendments involved no drastic or funda- 
mental changes in the 1931 General Corporation Law, but consti- 
tuted merely a thorough polishing job. 


Since 1933 


Perfection in draftsmanship is probably unattainable, and there- 
fore it cannot be said that troublesome questions of interpretation 
have not arisen; but it is believed that none of these questions has 
presented insurmountable difficulties and that on the whole the 
legal profession and the administrative officers of the state have 
found the California General Corporation Law reasonably complete 
and workable. The fact that virtually no amendments to the Law 
were made or even proposed in 1935 would appear to be the best 
indication of this. 

At the current session of the legislature a few bills have been 
introduced proposing amendments, but at the time of this writing 
it is probable that the only ones which will receive favorable consider- 
ation are those suggesting clarifying changes in Section 36la dealing 
with mergers of foreign and domestic corporations, and in Section 
362a regarding the vote required for amending articles of incorpa- 
tion. 
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CoNCLUSION 


If from the California experience in modernizing its corporation 
laws any conclusions can be drawn which might be of assistance to 
those considering a similar work in Wisconsin, it may be said that 
the draftsman or draftsmen should be supported by a voluntary body 
of representative lawyers, whose decisions on questions of policy 
should be controlling. This group should have an official standing 
which will entitle its recommendations to general respect as incor- 
porating the best judgment of the group, uncolored by any special 
interest. The California committees found the suggestions of leading 
accountants to be valuable on the phases of the law which come within 
the accounting field. 

The draft should be submitted to the Bar generally for com- 
ment, and particularly to the state officers who will be charged with 
the administration of the law. 

With such a background it would seem that the bill proposing the 
law in the legislature should be regarded as a nonpartisan, noncon- 
troversial measure, and should encounter the minimum opposition. 




















THE ILLINOIS BUSINESS CORPORATION ACT 
WILBER G. Katz 


More, perhaps, than any other recent corporation act, the Illinois 
Business Corporation Act! is the achievement of the Bar of the 
state. Members of the Chicago Bar specializing in corporate practice 
furnished the principal impetus behind the movement for a new statute 
and carried the burden of the drafting. This fact explains the gen- 
eral character of the changes introduced. Under the previous act 
many questions of prime importance in modern corporate practice 
were left in serious doubt. Throughout the act there was evidence of 
hasty drafting. The main purpose of the draftsmen of the new Act, 
therefore, was to provide a carefully drawn statute adequate for 
modern needs. While this was the principal aim, it is apparent that 
the sponsors of the new Act were alive to the need of protection for 
investors and corporate creditors and that they did not consult only 
the interests of corporate managers, promoters and investment 
bankers. In a number of important respects the Act imposes new 
restrictions upon the powers of the management, notably in connection 
with purchase by a corporation of its own shares. 

On the other hand, along some of the lines which have been 
much discussed recently, the Act does not introduce any drastic 
reforms. Thus there is no attempt to restrict the power of one 
corporation to own shares in another ;? nor to deal specifically with 
the problem of the holding company or that of the one-man corpor- 
ation. There is no attempt to put limitations upon the complexity 
cf corporate finance structures, upon the types of shares which may 
be issued or the number of classes. Minimum capital which must be 
contributed before business may be commenced is still a nominal 
amount, $1,000* and the other provisions designed for the protection 
of corporate creditors follow the traditional lines which are hardly 
satisfactory. Like other recent corporation statutes, the Illinois Busi- 
ness Corporation Act makes no attempt to work out different rules 
applicable to the close corporation and the corporation whose secur- 





1Tll. Rev. Stat. (State Bar ed., 1935) c. 32, §§1-167. Pamphlet copies of the 
Act may be obtained from the Secretary of State. 

?§5(g). This section authorizes corporations to hold interests in partnerships 
as well as corporations, an unusual provision. 
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ities are widely held and perhaps listed on a national securities ex- 
change. Thus some of the requirements seem unduly restrictive 
when applied to “incorporated partnerships”, and others may not be 
sufficiently strict to afford sound solutions of the problems of the 
quasi-public corporation. It has been rather generally agreed, how- 
ever, that the draftsmen of the Act succeeded in writing a statute 
which is workable and fair and which is definitely superior to the 
former Act in both form and substance. 


STATED CAPITAL AND Parp-IN SuRPLUS 


Perhaps the most striking instance in which the new Act has in- 
troduced badly needed precision is in the provisions with respect to 
stated capital and paid-in surplus. All corporation acts have em- 
ployed, particularly in connection with rules as to dividends, a con- 
cept of “legal capital” variously labeled ; but, with the introduction of 
no-par shares and, more recently, with the development of the practice 
of selling par-value shares for much in excess of par, more precise 
definitions have been imperatively needed. In this connection, ac- 
countants have insisted that all of the consideration received for 
shares should become “capital”, whether or not the shares have a 
par value, although no statute has gone this far.* At the other extreme 
are statutes of the Delaware type under which the portion of the con- 
sideration in excess of the par or, in the case of no-par shares, in 
excess of the amount “allocated” by the directors to capital, consti- 
tutes surplus and is available for dividends and other purposes to the 
same extent as earned surplus. Like many modern statutes, the 
Illinois Business Corporation Act embodies a compromise on this 
issue. Two concepts are set up, “stated capital” and “paid-in surplus”, 
and the use of paid-in surplus is limited much more strictly than 
is the use of earned surplus but not quite as strictly as is the use 
of stated capital. There has been some complaint that the provisions 
with respect to paid-in surplus are difficult for lawyers to understand. 
The difficulty is not easily avoided, however, and merely emphasizes 
the necessity of training in accounting for the practice of corpora- 
tion law. 

The statute avoids the terms “capital” and “capital stock”, with 
their vague and conflicting connotations, and substitutes the term 
“stated capital”, which suggests on its face the necessity of reference 
to the statutory definition. The stated capital of a corporation is 





*For a comparative study of statutes on this subject, see Marple, Capital 
Surplus and Corporate Net Worth (1936). 
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defined in Section 2(k) as the par value, if any, of all issued shares, 
plus the consideration received for all shares without par value (ex- 
cept such part as may have been allocated to paid-in surplus), plus 
such additional amounts as may have been transferred from surplus 
to stated capital by action of the directors, minus formal reductions 
of stated capital effected under statutory authorization. Paid-in 
surplus is defined in Section 2(1) as the excess of consideration 
received for shares over the par or (in the case of no-par shares) over 
the amount allocated to stated capital, plus surplus arising on re- 
duction of stated capital, minus formal reductions of paid-in surplus 
effected under statutory authorization. 


Section 19 governs the allocation of consideration received for 
no-par shares. No limitation is placed upon the part of the considera- 
tion for common shares which may be allocated to paid-in surplus, 
but it is provided that no part of the consideration received for 
shares carrying a preference on involuntary liquidation may be allo- 
cated to paid-in surplus unless there has been allocated to stated 
capital an amount equal to the liquidation preference. 

Some lawyers have been puzzled by the inclusion, in the definition 
of paid-in surplus, of surplus arising upon the reduction of stated 
capital. It was clearly necessary, however, to subject such surplus 
to the same restrictions which were applied to paid-in surplus. If this 
had not been done, these restrictions might easily have been evaded ; 
part of the consideration for shares might have been set up originally 
as stated capital and converted into surplus by a reduction of stated 
capital, free of the restrictions which would have been applicable 
had the allocation been made originally to paid-in surplus. The 
simplest way to prevent this abuse was to include surplus arising from 
reduction of stated capital in the definition of paid-in surplus. 


DIVIDENDS 


Section 41(a) forbids any dividend when the net assets of the 
corporation are less than its stated capital or when the payment of 
the dividend would reduce the net assets below this amount. The 
Act contains no definition of net assets and it is thus assumed that 
net assets are to be determined in accordance with standard account- 
ing practice. There is no provision permitting the distribution of 
current earnings when the stated capital is impaired. This feature 
of the Act is the subject of considerable discussion at present in 
view of the Revenue Act of 1936 which imposes a surtax on undis- 
tributed corporate profits without regard, apparently, to the ability 
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of the corporation, under the state law, to make distribution of the 
profits.5 Under the Illinois Act any impairment of stated capital must 
first be eliminated before profits may be distributed and this may be 
done only by formal reduction of stated capital which requires a vote 
of the shareholders.* Reductions of stated capital may be made with- 
out limitation (except where preferred shares are outstanding)’; 
the Act contains no requirement that stated capital furnish a specified 
margin over the amount of indebtedness. 

The financial condition specified in Section 41(a) must exist not 
only at the time of the declaration of the dividend but also at the time 
of its payment. This provision changes what is usually stated as the 
rule apart from statute, that a dividend once properly declared be- 
comes a debt and that in the event of subsequent insolvency the 
shareholders are entitled to participate with other creditors to the 
extent of their dividend claims. 

Section 41(b) forbids dividends on common shares out of paid-in 
surplus but permits the use of such surplus for dividends upon pre- 
ferred shares. The latter provision was inserted primarily to enable a 
newly organized corporation to pay preferred dividends during its 
developmental period. Preferred stock financing at the outset of the 
enterprise is thus facilitated. The danger of deception from the pay- 
ment of dividends from sources other than earnings is minimized by 
the provision that the source of the dividend must be disclosed to the 
shareholders receiving it. Under the Act as passed in 1933 there was 
some doubt as to whether paid-in surplus was available to absorb 
an operating deficit and thus permit distribution of subsequent profits, 
or whether the impairment of paid-in surplus by such a deficit would 
have to be restored out of profits before dividends might be paid on 
common shares. In 1934, Section 60a was inserted, providing that 
by action of the directors without shareholder vote paid-in surplus 
may be applied to the reduction or elimination of “any deficit arising 
from operating cr other losses or from diminution in value of .. . 
assets”. No definition of the word “deficit” was included and the 
question has arisen as to whether the section permits the net losses 
ot a period to be charged to paid-in surplus although the corporation 
has an earned surplus. The opinion of the Attorney General® to 
the effect that such a charge may be made is of very doubtful sound- 





* Revenue Act of 1936, §14, 49 Stat. 1655 (1936), 26 U. S. C. A. §13a (1936) ; 
Reg. 94, art. 26-2. 

*Stated capital may be reduced in connection with amendment of articles 
of incorporation under §52 and, without such amendment, under §59. 


60. 
* Op. Att’y-Gen. Ill. (1934) No. 682; Ill. Bus. Corp. Act Ann. (1936 Supp.) 65. 
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ness. In any event, however, the statute should be clarified. If there 
is any substantial policy underlying the prohibition of common divi- 
dends out of paid-in surplus, the Act should make impossible the 
preservation of earned surplus for such dividends by charging losses 
to paid-in surplus. 

Section 41(c) provides that no dividends, except stock dividends, 
may be declared out of surplus which represents unrealized apprecia- 
tion in the value of the assets. Perhaps the language of this provision 
should be amended to make it clear either that no unrealized appre- 
ciation may be considered in determining net assets under Section 
41(a) for purposes of cash dividends, or that such appreciation may 
be used to balance unrealized shrinkage in the value of other assets. 

In connection with dividends payable in no-par shares, the direct- 
ors are permitted to determine without limitation the amount of 
surplus to be transferred to stated capital in connection with the 
dividend, but it is required that the amount of surplus so capitalized 
shall be disclosed to the shareholders receiving the dividend.® 


TREASURY SHARES 


The rather complicated rule stated in Section 6 is practically the 
equivalent of a rule that, with the exceptions stated, a corporation may 
purchase its own shares only “out of” earned surplus. This rule is 
stricter than that in force prior to 1933. It was adopted not only 
for the protection of corporate creditors but also in view of the 
dangers to shareholders involved in the use of corporate funds to 
support the market in the corporation’s shares. The experience of 
the last ten years might even justify a rule prohibiting such purchases 
by a corporation whose shares are listed. 

A necessary corollary of the rule that treasury shares may be 
purchased only out of earned surplus is the rule that such a purchase 
shall render temporarily unavailable for dividends or for further 
purchases of treasury shares an amount of earned surplus equal to 
the money so expended. In the Illinois Act this is effected through 
the operation of subparagraphs (j) and (m) of Section 2 when read 
into the provisions of Sections 6 and 41(a). Subparagraph (m) 
provides that “net assets”, for the purpose of determining the right of 
a corporation to purchase its own shares or to pay dividends, shall not 
include treasury shares. Subparagraph (j) provides that treasury 
shares shall be deemed “issued” shares, though not outstanding. Since 
the rules with respect to dividends and the purchase of treasury 
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shares involve a comparison of the amount of “net assets” with the 
stated capital, and since stated capital is defined in Section 2(k) 
with respect to all “issued” shares, the result of these provisions is 
that the purchase of treasury shares “freezes” an amount of earned 
surplus equal to the money expended. Under these provisions, when 
the shares are formally cancelled, this surplus again becomes free, 
provided that the cost of the shares cancelled was not in excess of 
the stated capital which had been applicable to them. If the cost was 
less than the stated capital, the reduction of stated capital effected 
by the cancellation results in the creation of a surplus, which, as 
already noted, comes within the definition of paid-in surplus.’ 

In most cases, cancellation of treasury shares may be effected only 
by amendment of articles of incorporation." Since the cancellation 
has no necessary relation to provisions of the articles, it would be 
less confusing to set up procedure for cancellation as a method of 
reduction of stated capital not involving amendment of articles.” 
The requirement of shareholder vote, however, should be continued 
in order to put some brake on the use of earned surplus as a “revolv- 
ing fund” through which unlimited purchases of the corporation’s 
own shares might be made. 


SUBSCRIPTIONS AND PAYMENT FOR SHARES 


One of the matters in which the concepts of the common law 
have proved inadequate for the analysis of corporation transactions is 
in connection with pre-incorporation subscriptions. In a few juris- 
dictions concepts of irrevocable offers, contracts for the benefit of 
third persons, or powers coupled with an interest have been used to 
make pre-incorporation subscriptions irrevocable, but in most juris- 
dictions such subscriptions have been held to constitute mere offers 
and to be revocable until acceptance by the corporation. Section 16 
of the Illinois Act, following the lead of the Uniform Business Cor- 
poration Act, includes a provision making such subscriptions irre- 
vocable for six months. 

The previous statute provided that shareholders should be liable 
directly to the creditors for the unpaid portion of their shares, and 
this had the inconvenient result that rights against the share- 
holders did not pass to a trustee in bankruptcy of the corporation.” 





* §§2(1), 60. 

™ §52(f). See also §58a. 

™ This might be done by amendment of §59. 

* Ryerson & Son v. Peden, 303 Ill. 171, 135 N. E. 423 (1922). 
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Section 23 of the new Act provides that the only liability of share- 
holders with respect to their shares shall run to the corporation and 
shall be an obligation to pay the full consideration for which the 
shares were to be issued. This language is not entirely satisfactory 
since it leaves in some doubt the question whether shareholders are 
still liable where par value shares have been issued for less than par or 
for over-valued property. Some writers have, indeed, urged the 
abolition of all shareholders’ liability for such stock-watering.* It 
is unlikely, however, that the Illinois Act will be construed as effect- 
ing this result in view of the provisions of Sections 17 and 18, par- 
ticularly the provision of Section 18 adopting the rule that “In the 
absence of actual fraud in the transaction, the judgment of the board 
of directors . . . as to the value of the consideration received for 
shares shall be conclusive”. Many previous Illinois cases contained 
language purporting to follow the stricter “actual value” rule.® All 
of these sections require clarification also with respect to questions 
of over-valuation of consideration received for shares without par 
value or of consideration received for par value shares in excess of 
the par. 


REAL EsTATE CORPORATIONS AND ULTRA VIRES 


Section 7 effects a major change in Illinois law in permitting 
without restriction the organization of corporations for the purpose of 
holding and dealing in land. An early decision, involving probably an 
erroneous view of the policy of the state as reflected in prior legis- 
lation, had held not only that the organization of corporations for 
this purpose was unauthorized by the general corporation laws but 
also that collateral attack could be made upon the capacity of such 
an attempted corporation.1*® Thus tenants of the corporation have 
been permitted to defeat actions for rent’ and, in a celebrated case 
where the corporation was ostensibly organized for the purpose of 
operating safe deposit vaults, the court held that the real purpose of 
the corporation was otherwise and that devisees of the corporation’s 
lessor might repudiate the lease executed by their devisor and secure 
possession of the land.?* Illinois was the only state in which such 
limitations were in force. No state had limitations on the organiza- 





“ Robert S. Stevens, Stock Issues Under the Unform Business Corporation Act 
(1928) 13 Corn. L. Q. 399. 

See Ill. Bus. Corp. Act Ann. (1934) §18. 

** Carroll v. City of East St. Louis, 67 Ill. 568 (1873). 

* Imperial Bldg. Co. v. Board of Trade, 238 Ill. 100, 87 N. E. 167 (1909). 
** McIlvaine v. Foreman, 292 Ill. 224, 126 N. E. 749 (1920). 
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tion of corporations for the ownership and development of urban 
property and only a few had limitations on corporate ownership of 
agricultural land. Nor did the Illinois rule in any way reflect a policy 
against agricultural corporations. Corporations for the operation of 
farms, as distinguished from holding and renting land, had never 
been forbidden and, if such a corporation should hold land not needed 
for its operations, it was clear that the title could not be attacked 
collaterally and that quo warranto proceedings by the state were the 
only remedy. 

This situation, of course, led to widespread use of the business 
trust as a means of organizing projects for land development or 
speculation. Trust companies frequently gained what the state might 
have had in corporation fees and taxes. The new Act went into 
effect just in time to facilitate the use of corporations in the reorgan- 
ization of real estate bond issues. 

A closely related problem is that of ultra vires action, as to which 
the draftsmen of The Business Corporation Act adopted a unique 
solution. The Illinois decisions as to the effect of ultra vires action 
were in almost unbelievable confusion.*® One could never tell with 
any assurance which of the following rules would be applied: (1) that 
a corporation has no capacity to enter into ultra vires transactions 
and can thus neither claim rights nor assume liabilities as a result of 
such transactions; (2) that, if the transaction has been partly per- 
formed, the party receiving performance will be “estopped” to plead 
ultra vires ; or (3) that, if the transaction is not “strictly ultra vires”, 
but merely an abuse of corporate authority, only the state may com- 
plain. Not only was there confusion as to the theory underlying the 
cases, but some of the holdings themselves were shocking in result. 
Thus a corporation taking a mortgage to secure an ultra vires loan 
was held to have no enforceable security.” 

Two general types of statutory treatment of the ultra vires prob- 
lem had been developed before the passage of the Illinois Act. The 
Uniform Business Corporation Act®4 and the acts based upon it 
abolished the doctrine of limited corporate capacity and the doctrine 
of constructive notice of charter provisions and left the remaining 
problems to be worked out by analogy to agency doctrines of apparent 





* See Ill. Bus. Corp. Act Ann. (1934) §8. 
* Calumet & Chicago Canal & Dock Co. v. Conkling, 273 Ill. 318, 112 N. E. 982 
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authority and ratification.2* The California act, on the other hand, 
swept away the doctrine of ultra vires entirely so far as outsiders 
are concerned.”8 

In the first paragraph of Section 8 of the Illinois Act, separate 
provision was made as to property transfers, abolishing the ultra 
vires doctrine. In the second paragraph the same is done for con- 
tracts, with certain limitations. The most important of these is con- 
tained in subparagraph (a) which provides that in a proceeding by 
a shareholder the performance of an ultra vires contract may be 
enjoined if the court deems such action equitable and that in such 
a case compensation shall be allowed for loss suffered by either party, 
but not including anticipated profits. This provision has no precedent 
and it raises interesting questions as to what factors will be considered 
by the courts in determining whether setting aside the contract would 
be equitable. Perhaps notions as to the apparent scope of the cor- 
porate powers and acquiescence by shareholders will be significant in 
this connection. 


CHARTER AMENDMENT, MERGER AND CONSOLIDATION 


Section 52 includes both an authorization to amend articles “in 
any and as many respects as may be desired” and also an enumeration 
of a large number of examples of amendatory action. This enumer- 
ation includes amendments reclassifying shares, or changing the “pre- 
ferences, . . . and the special or relative rights” in respect to shares 
of any class. In view of recent litigation under the Delaware act,” 
it is not clear that this language is broad enough to include all the 
types of share readjustment which are in common use, particularly 
amendments affecting accumulations of preferred dividends. 

Holders of two-thirds of the outstanding shares must approve 
amendments of the articles, and in certain cases the shareholders 
approving must include holders of two-thirds of a class or classes 
of shares voting separately.25 Section 54 enumerates the cases in 
which such class voting is necessary; it embodies an attempt to list 
the types of amendment which might affect holders of shares of one 
class adversely in relation to other classes. Some change should be 
made in this enumeration. For example, class voting should be pro- 
vided in connection with an increase in the number of authorized 





See Robert S. Stevens, A Proposal as to the Codification and Restatement of 
the Ultra Vires Doctrine (1927) 36 Yale L. J. 297. 

* Cal. Civil Code (Deering 1931) §345. 
™* Keller v. Wilson & Co. Inc., 190 Atl. 115 (Del. Sup. Ct. 1936). 
853. , 
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shares of a prior class, and such voting might be dispensed with in 
the case of an amendment reducing the number of authorized shares 
of the class in question without affecting the shares outstanding. 

The various methods by which corporate enterprises may be com- 
bined are clearly distinguished in the new Act.*® Merger, as a pro- 
ceeding in which one or more corporations are absorbed by another 
existing corporation, is distinguished from consolidation in which a 
new corporation is created and all of the constituent corporations 
lose their separate existence. Both of these automatic statutory pro- 
cedures are distinguished from the sale by one corporation of all of 
its assets to another. While sale to a foreign corporation is auth- 
orized,”* the Act contains no provision, such as has been adopted in 
a number of states, authorizing merger or consolidation with a foreign 
corporation. 

In cases of merger, consolidation or sale of all assets (not in the 
usual course of business), dissenting shareholders are given the right 
to have their shares appraised and the value paid in cash.?* No such 
right is given in cases of amendment of articles, however drastic. In 
the appraisal of the shares of dissenters, it is provided that “fair 
value” shall be determined as of the day prior to the date on which 
the shareholders voted to approve the transaction. As a method of 
excluding from the appraised value any increment due to the tran- 
saction itself, this provision is seriously defective. 


MISCELLANEOUS PROVISIONS 


Receivership and Reorganization. Section 86 settles serious ques- 
tions which had existed in Illinois as to equity jurisdiction to liquidate 
the assets of corporations and to appoint receivers. In this section are 
listed the circumstances under which such liquidation may be had 
under the supervision of a court upon application of shareholders, 
creditors, the corporation itself, or the attorney-general. Section 90 
contains unique provisions for termination of liquidation proceedings 
by reorganization and for binding dissenters to a reorganization plan 
approved by three-fourths of the creditors and shareholders of each 
class.?® 





™ §$61-73. 

™ $871, 72. 

* §§70, 73. 

* Question has been raised as to whether or not these liquidation sections 
are operative in view of the provisions of the National Bankruptcy Act within 
the same general field. See John S. Miller, The Illinois Business Corporation Act 
and Bankruptcy Legislation (1935) 29 Ill. L. Rev. 695. 
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Foreign Corporations. The Business Corporation Act makes no 
attack upon the problem of local enterprises incorporating in other 
states to escape restrictive provisions of the Act. It is expressly pro- 
vided that “A foreign corporation shall not be denied a certificate of 
authority [to do business] by reason of the fact that the laws of the 
State under which such corporation is organized governing its organ- 
ization and internal affairs differ from the laws of this State. . . .”8° 
Section 125 removes much confusion as to the consequences of doing 
business within the state without a certificate of authority. It pro- 
vides that the validity of any contract shall not be affected, but that 
until a certificate of authority is secured no action may be maintained 
in the courts of the state on a claim arising out of business done there- 
in. 

Reserved Name. A very convenient innovation is the provision 
permitting reservation of a name for a proposed corporation for a 
period of 60 days.*! 


CONTRIBUTIONS OF THE BAR—LEGISLATIVE History 


As already stated, the Business Corporation Act is the achieve- 
ment of the Bar of the state in a very real sense. Mr. M. B. Kennedy, 
former chairman of the Corporation Law Committee of the Chicago 
Bar Association, has described as follows the preparation of the draft 
which was presented to the General Assembly in 1931: 


“In February, 1930, the Board of Managers of the Chicago Bar 
Association assumed the initiative by the appointment of a special 
committee to examine the corporation statutes of this State and sub- 
mit its recommendations with respect thereto. This committee was of 
the opinion that a complete revision was necessary, but, in view of 
the state-wide interest in the subject, recommended that invitations 
should be extended to the Bar of the entire State and to other organ- 
izations to participate in the work of revision. Accordingly, invitations 
to appoint representatives to cooperate in the work were extended to 
and accepted by the Illinois State Bar Association, the Secretary of 
State, Illinois Legislative Bureau, Law Schools of the University of 
Illinois, Northwestern University and the University of Chicago, 
Chicago Association of Commerce, Illinois Manufacturers’ Associa- 
tion, Illinois Society of Certified Public Accountants, Illinois State 
Federation of Labor, Illinois Agricultural Association, Illinois Asso- 








* $102. 
™ $10. 
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ciation of Real Estate Boards, Cook County Real Estate Board, and 
Chicago Real Estate Board. 

“The work of the committee was organized in such manner as to 
give ample opportunity to every member to present his views, in the 
belief that a better result would be accomplished by a thorough con- 
sideration of all questions during the preparation of the proposed 
Act rather than after the work had been completed. 

“Under this plan of organization a research committee was ap- 
pointed to make a thorough examination of the provisions of the law 
of certain other states known to have enacted carefully drawn cor- 
poration statutes, as well as an examination of the statutes and of 
the decisions of the courts of this State. As a basis therefore, a ten- 
tative outline of a complete business corporation statute was first 
adopted. Extensive reports were then made by various committee 
members on the different subjects covered by this outline. Weekly 
sessions of the research committee were held during the past year, 
at which these reports were considered and discussed, followed by 
the adoption of resolutions embodying the conclusions of the research 
committee. These reports and resolutions were then referred to a 
drafting committee for its guidance in drafting the proposed Act. In 
the preparation of the draft, the drafting committee frequently called 
for further special reports with respect to matters on which it de- 
sired more information. In order that all the provisions of the Act 
might be uniformly drafted as to language and that all parts of the 
Act would coordinate, the drafting committee has worked as a unit, 
the work being done in committee sessions, rather than by members 
working individually. The drafting committee held more than one 
hundred twenty-five drafting sessions in the preparation and revision 
of the proposed Act as now submitted... . 


“As the drafts of various sections were completed, copies were 
mailed to all members of the general and special committees above 
named, with requests for suggestions and criticisms. A special revi- 
sion committee was appointed to consider carefully all suggestions 
and criticisms received from committee members, as well as from 
other members of the Bar of this State and other states. With the 
benefit of these suggestions and criticisms, the entire draft was then 
carefully revised by the drafting committee, after which it was sub- 
mitted to a general meeting of all committees participating in the 
work and was unanimously approved by those in attendance. Mean- 
while, the draft was also considered and endorsed by the Board of 
Managers of the Chicago Bar Association.” 
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In the 1931 General Assembly the bill met violent and uncritical 
hostility and efforts to pass it failed, but authorization was secured 
for a commission to be appointed by the governor to consider and 
propose a revision of the existing law. Such a commission was ap- 
pointed, consisting of members of the General Assembly and of the 
legal profession. During the period between the legislative sessions 
of 1931 and 1933, the committee of the Chicago Bar Association 
continued its sessions and recommended a number of changes in the 
proposed bill. The governor’s commission also held numerous sessions 
and reported to the 1933 General Assembly, recommending the 
adoption of a bill based upon the Chicago Bar Association draft. 
Opposition to the bill again developed, consisting largely of charges 
of corporate abuses, without any attempt to compare the relevant 
provisions of the existing statute with those of the bill. When the 
bill was finally passed, Governor Horner did not sign it but permitted 
it to become law without his signature. Whatever may have been the 
governor's fears, they have undoubtedly been allayed in the four years 
in which the statute has been in operation. No serious attacks on it 
have been made, and few amendments have been found necessary. 


ANNOTATIONS AND ForMS 


cago Bar Association committee decided to prepare and publish a 
volume containing the statute with annotations and forms. The mem- 
bers of the committee were divided into two subcommittees charged 
with the preparation of annotations and forms respectively. About 
a year was devoted to this work and the volume was published in 
1934. 

The Act provided that forms for various documents to be filed 
thereunder should be furnished by the secretary of state. The com- 
mittee cooperated with the staff of the secretary of state in the prep- 
aration of these blanks. The forms published in the annotated statute 
volume include, however, not only these official forms with blanks 
filled in, but many others, such as a pre-incorporation subscription 
agreement, minutes of organization meetings, by-laws, various charter 
amendments, articles of merger, and preferred share provisions. | 
These model forms were prepared with great care and were discussed 
in great detail by the full committee. Their publication made available 
to the Bar generally, under the auspices of the Chicago Bar Associa- 
tion, the combined experience of the firms represented on the com- 
mittee. 


! 
Immediately after the Act went into effect in July, 1933, the Chi- | 
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The subcommittee on annotations developed an entirely new type 
of annotation. They included, under most of the sections, (a) an 
explanation of the purpose and effect of the provisions, in so far as 
changes in the law were introduced, (b) elaborate explanatory cross- 
references to related sections of the Act, (c) a condensed discussion 
of the effect of Illinois decisions and opinions of the attorney-general 
on the topic, and in some cases (d) decisions in other jurisdictions 
construing similar statutes. The committee departed from the tradi- 
tional form of statutory annotation and presented the decisions, not 
in headnote form, but worked together in an analytical discussion. 
In the supplement published in 1936 there were added the full text 
of opinions of the attorney-general construing provisions of the Act. 

In the preparation of annotations, the sections of the Act were 
grouped according to subject and were divided among the members 
of the subcommittee. On certain topics, students in the University of 
Chicago Law School aided in the preliminary examination of the 
cases. Draft annotations were prepared and were read and discussed 
in detail at evening meetings of the subcommittee. These discussions 
were thorough and critical; in the case of most drafts, the subcom- 
mittee either itself made extensive revisions or requested a second 
draft to be prepared. 

The volume of annotations and forms has been very well received 
by the Bar. The royalties for the publication have been donated to 
the Chicago Bar Association and have been used to develop the cor- 
poration law section of the Association’s library. The work of the 
Association, both in connection with the Act itself aiid the volume 
of annotations and forms, is a striking example of constructive bar 
association activity. The members of the committee applied them- 
selves with sustained interest and enthusiasm; they showed not only 
a belief in the value of the work to themselves personally, but also 
confidence in its usefulness to the Bar and to the state. 

















REFLECTIONS OF THE AMATEUR DRAFTSMEN OF THE 
OHIO GENERAL CORPORATION ACT 


Etwyn G. DAvIEs 


Until 1927 the corporation statutes of the State of Ohio were a 
hotchpot of antiquated acts and amendments. There had been no 
thoroughgoing revision since 1852 when a general incorporation act 
was passed, following the adoption of the Constitution of 1851 
which forbade the General Assembly from passing special acts con- 
ferring corporate powers, and provided for incorporation under 
general laws. The delegates to the Constitutional Convention were 
haunted and troubled by the spectre of a fictitious personality iden- 
tified with monopolies and with the grant of special privileges.1_ The 
debates of the Convention not only show hostility to corporations but 
also genuine and serious concern that “they would usurp every trade 
and business, intrude themselves into every nook and corner of the 
state, override all private enterprise, and become as troublesome as 
the lice of Egypt”. Fear was expressed lest the “whole state become 
shingled over with corporations”; and the revelation that a tavern 
was sailing under a charter led one delegate to observe that he was 
not before aware that “we drank incorporated liquor without indi- 
vidual responsibility for its effects”. Notwithstanding economic 
pressure for better laws and the liberalization of the laws of other 
states, this ultra conservative policy manifest during the early history 
of Ohio corporations continued. Limited liability was not an incident 
of incorporation until 1903 and the single purpose rule, together with 
numerous other anachronistic restrictions and requirements, persisted 
until 1927. The effect of this policy was not surprising ; many, if not 
most, of the large industrial corporations of Ohio are organized under 
the laws of other states. 

The General Corporation Act which became effective June 8, 1927, 
was drafted under the supervision of a committee of the State Bar 
Association with the assistance and cooperation of many lawyers and 
accountants and with the expert and scholarly guidance of Professor 
A. A. Berle, Jr., and Professor Robert S. Stevens, the draftsman of 
the Uniform Business Corporation Act. Every effort was made to 





* Ohio Convention Debates (1850-51) 340 et seq. 
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ascertain the opinion and views of public officials, lawyers, accountants 
and business men throughout the state by a general distribution of 
the committee’s reports and drafts and by open meetings held in the 
principal cities. Five drafts of the Act were prepared and published 
before a bill was introduced in the legislature. Though each draft 
was exposed to the fullest criticism and tested in every practicable 
way, the Act as originally passed contained defects of both statement 
and substance, most of which have been corrected or removed by 
clarifying amendments subsequently adopted. That the Act is still 
deficient in some respects is due not entirely to its amateur draftsmen, 
but partly to the practical necessity of compromise with traditional 
policy and practice in the interests of a favorable reception by the 
legislature, and partly to the confusion and unscientific treatment 
which result inevitably from an attempt to draft one law applicable 
to all kinds and sizes of business undertakings. 

The Act has given general satisfaction. To existing corporations, 
it has meant a clarified and satisfactory working basis; and to persons 
forming a corporation, it has made possible a corporate structure 
fitted to their particular situation. That it has been used principally 
for the formation of relatively small corporations and not more ex- 
tensively by corporations with a large capital or a large number of 
shares may be attributed to relatively high incorporation fees and 
franchise taxes, the Ohio blue sky law, and the greater liberality of 
the laws of the chartermongering states. 

A good corporation statute ought to be drafted according to some 
clearly understood concept of the legal nature of a corporation if its 
provisions are to have consistency and if it is to dispose of the fictions 
and mysticisms that infest this branch of the law. The committee of 
lawyers who drafted the Ohio Act accepted and used as a basis the 
contractual theory, though aware that when applied to a corporation 
with any considerable number of shareholders this theory has its 
limitations and there is no contract in the sense in which that term 
is commonly understood. The committee took the view that the 
state’s will should be manifested only in the general rule that persons 
who comply with the Act may do business in the corporate form and 
that the function of the state should be limited to regulation; that a 
corporation is formed or is “created” by the contract of the parties; 
and that the articles of incorporation, aside from constituting a com- 
pliance with statutory conditions, should perform substantially the 
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same function as articles of partnership.? In brief, the theory of the 
Ohio Act is that the essence of incorporation lies in. contract, a con- 
tract regulated by statute and similar in many respects to the common 
law contract of partnership, but in which the old rule of Natusch v. 
Irving,® that the contract may be altered only by unanimous consent 
of the parties, has no place. Consistent with this theory great latitude 
is permitted with respect to the matters which may be included in the 
articles of incorporation and the code of regulations.‘ Under the 
Act it is possible in the case of a close corporation to achieve sub- 
stantially all, if not all, the advantages of an English private com- 
pany.® 

Many features of the Act which ten years ago were regarded as 
innovations and excited comment and discussion® have been adopted 
in the states which have recently modernized their corporation sta- 
tutes. Among these may be mentioned the elimination of the uncer- 
tain terms which made for confusion in the past, such as “capital”, 
“stock”, “capital stock”, “paid-in capital”, and the like; a logical, 
understandable basis for share classification starting with the premise 





* For discussions of this theory and illustrations of the modern view of corp- 
orations, see Morawetz, Private Corporations (2d ed., 1886), preface, also $923; 
1 Machen, Modern Law of Corporations (1908) §§1, 19, 20; Stevens, Corporations 
(1936) c. I; Berle, Studies in the Law of Corporation Finance (1928) c. I; Hoh- 
feld, The Individual Liability of Stockholders and the Conflict of Laws (1909) 
9 Col. L. Rev. 492; 10 (1910) ibid. 283, 520. Dodd, Dissenting Stockholders and 
Amendments to Corporate Charters (1927) 75 U. Pa. L. Rev. 585, 595, 723. 

*2 Coop. Ch. 538 (1824); Gow, Partnerships (3d ed., 1840) 7. 

*“Unless and until persons forming a corporation are free to set up their 
own structure, fitted by the terms of their agreement or articles to the necessities 
and peculiarities of their particular situation, a general corporation act cannot be 
suitable or effective for the purpose for which it was enacted or for present-day 
needs of business.” Fifth Report of Committee on Ohio Corporation Law (1929) 9. 

“Our General Corporation Act is constructed on this principle, and it is 
intended to function in Ohio substantially the same as ‘Table A’ of the English 
Companies Act is intended to function in England. It is intended to supply an 
agreement which is or should be suitable for all ordinary requirements, but which 
may be displaced by any special agreement between the parties.” Ibid. at 10. 

*In view of the large number of small or close corporations organized, it 
is singular that in the revision of corporation statutes more attention has not been 
given to the English systems of private companies. As defined by §26 of the 
Companies Act of 1929, a private company is one which (a) restricts the rights to 
transfer its shares; (b) limits the number of its members (exclusive of persons 
in the employment of the company) to fifty; and (c) prohibits any invitation to 
the public to subscribe for any shares or debentures of the company. For dis- 
cussion of the advantages and characteristics of a private company, see Stiebel, 
Company Law and Precedents (3d ed., 1929) 10; Palmer, Company Precedents 
(13th ed., 1927) 863. And see in this connection, Weiner, Legislative Recognition 
of the Close Corporation (1928) 27 Mich. L. Rev. 273. 

*For general discussions of the Ohio Act, see Wright, The New Ohio General 
Corporation Act (1927) 75 U. Pa. L. Rev. 753; Bickel, Ohio’s New Corporation 
_ (1927) 15 Geo. L. J. 409; The New Ohio Corporation (1927) 40 Harv. L. 

ev. 1143. 
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that all shares are equal and differentiating between the rights of 
shareholders which flow from the statute and rights which are purely 
contractual ;7 the abolition of the doctrine of ultra vires ;*® the ad- 
justment of shares without par value to proper accounting; definite 
provisions for legal or stated capital and for paid-in surplus; pro- 
visions for the increase and reduction of stated capital ;® the enact- 
ment in broadened form of the rule in Handley v. Stutz,)° permitting 
par shares to be sold for less than par ;"" the adoption and enactment 
of accepted accounting principles in connection with the payment of 
dividends ;!* clarification of the liability of subscribers for shares 
where payment is made in property ;!° and provisions for the amend- 
ment of articles and the valuation and payment of the shares of dis- 
senting shareholders.’ 


Other provisions of the Act recognize and approve current and 
accepted corporate practice. Among these may be mentioned the pro- 
visions and requirements as to transfer agents and registrars, scrip 
and fractional shares, the form and content of certificates for shares, 
facsimile seals, treatment of the costs of organization and under- 
writing, and the fixing of record dates for the payment of dividends 
and the allotment of rights.’® 

One who undertakes the task of revising the corporation laws of 
a state will do well to pause for prayer. A problem that will trouble 
him will be the words to employ to state accurately the sound concep- 
tions, and to write off as a total loss much that has been decided by 
courts and many of the views and expressions of lawyers and judges 
that have become fixed over the eighty years or so that have elapsed 
since incorporation under general legislation came in and incorpora- 
tion by special act went out, indeed, over the one hudred and fifty 
years or so since private corporations came to be more or less freely 





"Ohio Gen. Code (Page, 1931) §§8623-4 and 8623-21. And see Davies, 
Shares Under the Ohio General Corporation Act (1930) 4 U. Cin. L. Rev. 1. 

* Ohio Gen. Code (Page, 1931) §§$8623-8 and 8623-9. See Stevens, Ultra Vires 
Transactions Under The New Ohio General Corporation Act (1930) 4 U. Cin. L. 
Rev. 419; Treatment of the Doctrine of Ultra Vires Acts in the New Ohio General 
Corporation Law (1927) 27 Col. L. Rev. 594. 

* Ohio Gen. Code (Page, 1931) §§$8623-17, 8623-37, 8623-39 and 8623-40. 

#° 139 U. S. 417 (1891). For an interesting analysis of this case see Bonbright, 
Shareholders’ Defenses Against Liability to Creditors on Watered Stock (1925) 
25 Col. L. Rev. 408, 429. 

“Ohio Gen. Code (Page, 1931) $8623-16. 

* Ibid. §§ 8623-38 and 8623-63. 

™ Ibid. §§8623-22, 8623-24, 8623-25 and 8623-28. 

“ Thid. §§8623-14, 8623-15, 8623-15a, 8623-65, 8623-67 and 8623-72. See Dodd, 
Amendment of Corporate Articles Under the New Ohio General Corporation Act 
(1930) 4 U. Cin. L. Rev. 129. 

* Ibid. §§8623-32, 8623-30, 8623-8, 8623-29 and 8623-47. 
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used. He will be perplexed in his search for words which will so 
accurately and explicitly state the terms of the new law that no one 
can by any possibility misinterpret it and at the same time bury deep 
all the old conceptions and old practices, that they, like common law 
writs, will not rule from their graves. 


He will find it hard to speak in terms of shares rather than stock, 
and to clear up the confusion existing because of the terms “capital” 
and “capital stock”. He will be bewildered by the variety of terms, 
and when he gets to the question of dividends, the fog, as Professor 
Llewellyn has put it, will be “peasoupish”. 

It will take him a long time to come to an understanding of what 
the capital of a corporation really is, and that the term “share capital” 
as used by the English describes it perfectly. If he emerges from 
the confusion of the old terms, he will see that the policy of the state 
requires those who desire to trade as a corporation with limited lia- 
bility to contribute a fund of capital to take the place of individual 
liability ; that such capital is contributed by the payment of shares 
and may not be withdrawn otherwise than through procedure pre- 
scribed by the state for the protection of those dealing with the cor- 
poration in presumed reliance upon the creation and existence of the 
fund. 

When he becomes accustomed to using the term “share” or 
“shares”, he will be taken back to the law of partnerships in which 
in the absence of anything to the contrary all shares and interests are 
presumed to be equal. He will find that principle flowing through 
the law of corporations and once he comes to understand that, his 
difficulty in the statement of the terms of his law as to permission 
to create shares of different classes, with different rights, will com- 
mence to dissolve. 

Troublesome questions as to the application of the new law to 
existing corporations will be before him every day as he goes over the 
old statutes and endeavors to put the new act into words, but in the 
end, and at the end of his act, these questions are likely to be disposed 
of summarily by a section to the effect that all corporations shall be 
subject to the terms of the new act. 

In his excursions into the old law, he will come across the so- 
called preemptive right, and if he delves deep enough he will find 
it to be a mere incident to the rule, applicable to all business associa- 
tions, calling for fairness as between associates. He will find that the 
so-called preemptive right—the automatically operative specific right 
entitling a shareholder to participate ratably in the purchase of 















































492 WISCONSIN LAW REVIEW [Vol. 12 


newly offered shares—was created out of whole cloth and given 
the label preemptive right by courts searching for short-hand ex- 
pressions.’® He will conclude that the right, however well it may 
have been applied in Gray v. Portland Bank," fails of its purpose 
completely when applied to a modern corporation having many 
thousand shareholders and several classes of shares. 

All such difficulties will confront the amateur draftsman, but more 
difficult than all will be the problem of securing the acceptance of a 
novel theory and practice by lawyers who, traditionally, are always 
reluctant to change their ways and procedure. And in spite of the 
high aims of the draftsman, his new statutes will take shape and 
color from the old ones and from long established practices, and when 
completed, the structure will resemble a remodeled house rather than 
a new one. 

Added to all these difficulties will be the amateur draftsman’s 
unrecognized and unacknowledged ignorance of the requirements of 
good legislative drafting. Though he knows the so-called legislative 
intent is to be found only in the words of a statute, he will not have 
the wit and experience to choose apt words of the sort that can only 
be fitted into place with a micrometer. After a year or two or three 
he will speculate as to the meaning, perhaps more than one, that can 
be extracted from his words.™® 

The draftsman may enter upon his work with confidence in his 
knowledge of the law, but he will end it with a sad realization of 
the depths and boundlessness of his ignorance; and if he has the 
grace to realize and concede his ignorance before he has completed 
his task, he will avail himself of every opportunity and every means 
to expose his drafts to the criticism of lawyers and others that may 
be interested. No draftsman, regardless of his experience or quali- 
fications, can possibly conceive and take into account all the situations 
that may arise. 

And finally, the statement is ventured that all who have par- 
ticipated in drafting revisions of corporation acts in various states 
during the past ten years will agree that every state should have a 





See Morawetz, The Preemptive Right of Shareholders (1928) 42 Harv. L. 
Rev. 186; Drinker, The Preemptive Right of Shareholders To Subscribe to New 
Shares (1930) 43 Harv. L. Rev. 586. See also Frey, Shareholders’ Pre-emptive 
Rights (1929) 38 Yale L. J. 563. 

73 Mass. 363 (1807). 

* Words are the materials with which lawyers must work, and it is to be hoped 
that some day tHe faculties of law schools will come to see that a course in the 
art and principles of drafting deserves a place in the curriculum. 
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law revision commission patterned after the New York Commission 
so that a sound foundation can be laid through adequate research 
before the revision of important legislation is attempted. 











ACCOUNTING IN CORPORATION LAW 


Georce S. HILts 


Corporation law and corporate accounting have been developed 
along divergent lines, each seeking a different objective with differ- 
ent means. In general, the corporation law of the United States is 
composed of the statutory laws of the several states and the decisions 
of federal and state courts interpreting those laws or instilling within 
them the business usages and economic doctrines of the time. Cor- 
porate accounting, on the other hand, has no foundation in statute, 
and may be considered as that accumulation of precedents and prac- 
tices of the accounting profession applicable to business and finan- 
cial transactions conducted in corporate form. The purpose of cor- 
porate accounting is to portray facts in a clear and orderly fashion, 
whereas the primary purpose of corporation law is to make possible 
the concentration of assets and to regulate the management of such 
assets and the disbursement of their proceeds. The inconsistencies 
and conflicting standards of the several statutory corporation laws 
are well known, and it is obvious that similar conflicts must arise 
in the application of accounting principles to the statutory law. 
There has been an unfortunate tendency on the part of the legal 
profession to look upon accounting as a foreign subject incompre- 
hensible to one who is not trained in the art, and a similar tendency 
on the part of accountants to deplore the existence of corporation 
law as a necessary evil to be avoided whenever possible. The trouble 
centers in the impossibility of finding a uniform approach to the laws 
of forty-eight states which have had separate enactments with little 
or no regard for accounting principles. It is, therefore, incumbent 
upon the legal draftsman to acquire a working knowledge and appre- 
ciation of those fundamental tenets of accounting which are neces- 
sary within corporation law, and to give them expression in the law 
itself. 

With the exception of a few recent statutes, the sole accounting 
feature of the average corporation law relates to the payment of 
dividends, and in that connection, to the creation and maintenance of 
a stated capital. The law will state that dividends can be paid only 
from “earnings” or “profits”, or that no dividend shall be paid or 
assets withdrawn while the “capital” of the corporation is impaired 
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or which shall impair “capital”. The amount of capital is then defiried, 
and by definition or court decision the excess of net assets over the 
amount of capital becomes “surplus”. As a consequence, the whole 
structure of corporation law is founded on the attributes of stated 
capital. Provision has long been made for the issuance of shares and 
obligations against the receipt of money or money’s worth, for the 
distribution of assets within stated limits of protection for creditors 
and senior shareholders, and for the maintenance of priorities in the 
event of dissolution. Each has a foundation in the requirements of 
a stated capital. 

The original capital or “stated capital” of a corporation arises 
from the consideration received on the original issuance of its shares. 
Stated capital once created may from time to time be increased by 
transfers from surplus incident to the payment of share dividends, 
which have the effect of capitalizing surplus, or by voluntary trans- 
fers of surplus to capital pursuant to resolution of the board of 
directors. Stated capital can also be reduced in accordance with 
statutory proceedings, which usually permit reductions within a 
margin of creditor safety by the public filing of a certificate of re- 
duction previously approved at a meeting of shareholders. But 
unless changed by appropriate corporate action, the amount of stated 
capital remains constant. Stated capital may be defined as that 
marginal amount in dollars or dollar value which serves as a limita- 
tion on the right of shareholders to withdraw corporate assets. In 
many ways it is a sterile amount in that it has no relation to actual 
financial condition, to the ability to pay dividends, or to the ability to 
meet obligations and preferences when they fall due. But stated 
capital, in spite of its apparent deficiencies, has become intrenched in 
statutory corporation law through the failure of legislators and stu- 
dents to find a more suitable substitute. It has served a useful purpose 
and will remain in the law. 

What accounting treatment should be accorded the consideration 
received on the original issue of shares? It has long been customary 
to require that shares with par value, whether common or preferred, 
shall not be issued for an amount of consideration less than the par 
value thereof and that an amount equivalent to the par value shall 
become stated capital.1 With the advent of shares without par value 
there were two distinct lines of development, one requiring that all 
the consideration for shares without par value should be capitalized, 





There are some exceptions to this rule, notably Cal. Civ. Code (Deering, 
1931) §299; Ohio Gen. Code (Page, 1931) §8623-16; and Ind. Stat. Ann. (Burns, 
1933) §25-205. 
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and the other permitting the board of directors to determine by reso- 
lution that only a part of such consideration need be accounted for as 
capital.2 No distinction was then made between shares with and 
shares without a distribution preference, and it was not unusual to 
find shares having an asset preference far greater than the amount 
for which they were actually issued. In recent years there has been 
a growing appreciation of the importance of an adequate stated 
capital and several statutory corporation laws now require the capi- 
talization of an amount equal to or exceeding the liquidation pref- 
erence of shares without par value.® 

To assure reasonable safety, stated capital should be an amount 
at least equal to the par value of shares having par value, plus an 
amount equal to the aggregate amount of distribution preferences of 
shares without par value which have a distribution preference, plus 
a substantial proportion (two-thirds or more) of the consideration 
received for issued shares without par value which do not have a 
distribution preference.* There appears to be no justification for 
permitting the creation of an unlimited paid-in surplus from the cap- 
ital contributions of shareholders unless the paid-in surplus so 
created is subject to restricted uses substantially similar to those 
imposed on stated capital. It cannot be denied, for example, that 
the consideration paid into a corporation for preferred shares should 
not be used for the payment of dividends on common shares. On the 
other hand, it seems fair in corporation law to use paid-in surplus 
for the absorption of current operating losses® and perhaps for the 





*There are today three general classifications in the treatment of stated 
capital and paid-in surplus incident to the issuance of shares without par value. 
The first requires the capitalization of all consideration received, as in Fla. Comp. 
Gen. Laws (1927) §6547; Ind. Stat. Ann. (Burns, 1933) §25-101 (h); N. Y. Act, 
§1 x. The second gives the board of directors authority to designate without limit, 
as in Del. Laws 1929, c. 135, §14; Idaho Code Ann. (1932) §29-128; La. Gen. Stat. 
(Dart, 1932) §1105; Md. Ann. Code (Flack, Supp. 1935) art. 23, $39; Nev. Comp. 
Laws (1929) §1623; N. J. Comp. Stat. (Supp., 1925-1930) §47-119e; Ohio Gen. 
Code (Page, 1931) §8623-37; R. I. Laws 1932, c. 1941, §3. The third recognizes 
that paid-in surplus has a useful function but that the adequacy of stated capital 
is of primary importance, as in Cal. Civ. Code (Deering, Supp. 1933) 300b; Colo. 
Laws 1931, c. 70 §7; Ill. Rev. Stat. (Cahill & Moore, 1935) c. 32, §19; Minn. 
Stat. (Mason, Supp. 1936) §7492-20; Pa. Acts 1933, no. 106, §614 (2); and S. D. 
Comp. Laws (1929) §8777-A. 

*In the third classification cited in note 2 supra, are requirements that the 
entire consideration received for shares without par value which have a dis- 
tribution preference, or for “preferred or special” shares, shall become stated 
capital. There are also requirements that stated capital shall not be less than 
the aggregate preferences of preferred shares without par value. It is the trend 
of new laws to capitalize an amount in excess of all preferences. 

*See Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1359. 

*See Hatfield, Operating Deficit and Paid-in Surplus (1934) 9 Accounting 
Review 237. 
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equalization of dividends on senior shares.* Paid-in-surplus thereby 
becomes a semi-frozen surplus, or a semi-liquid capital, which can 
be devoted to borderline uses which would otherwise require a 
formal reduction of stated capital. 

Thus it appears that a fundamental concept of accounting has 
been violated in the very stated capital which is intended as the bul- 
wark of creditor protection. A law which permits the payment of 
“dividends” from paid-in surplus which has been derived from the 
contributions of shareholders is in utter disregard of the radical 
difference between capital and earnings, between the accounting of 
capital contributions and the accounting of the gains and profits 
thereof. 

Within the same scheme, stated capital should at no time be re- 
duced below an amount equivalent to the sum of the debts and lia- 
bilities of the corporation not otherwise adequately provided for, 
plus an amount equivalent to one-quarter or more of such sum, which 
would be sufficient under ordinary circumstances to act as a margin 
in favor of creditors.? There is, of course, a distinction between the 
reduction of capital as such, and the distribution of assets following 
a reduction. In the case of a partial or complete liquidation, pro- 
vision can be made to permit successive reductions of capital coinci- 
dent with the discharge of liabilities. Under no circumstances, how- 
ever, should a corporation have the power to make distributions to 
shareholders unless there are remaining assets of a realizable value 
sufficient to meet the claims of all creditors and the preferences of all 
senior shareholders, plus a reasonable margin of value. 

Those who endeavor to draft a corporation law are always faced 
with the fact that the losses of security holders are rarely attributable 
to causes which are in violation of law, and that the statutory cor- 
poration laws in effect today are not, and perhaps cannot be, capable 
of preventing the disasters of poor management. Corporation law can 
shift the burden of risk from the creditors to the shareholders so long 
as any equity remains, but beyond that it cannot go without setting 
up new standards of corporate conduct. There is a mistaken, al- 
though time-worn, doctrine that the capital of a corporation is a 
“trust fund” for the benefit of creditors which will insure them 





*The payment of dividends from paid-in surplus has been restricted by several 
modern laws, which limit payments to shares entitled to preferential dividends. 
Cal. Civ. Code (Deering, Supp. 1933) §346; Ill. Rev. Stat. (Cahill & Moore, 
1935) c. 3Z, §41; Mich. Comp. Laws (Mason, Supp. 1933) §10135-22; Pa. Acts 
1933, no. 106, $704. 

"See Hills, Model Corporation Act (1935) 48 Harv. L. Rev. 1334, 1377. 
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against loss, not alone from the drain of shareholders, but from a 
failure of the business itself. That trust fund is the “capital” of the 
corporation—but only corporations on the verge of a deficit are faced 
with statutory prohibitions against the impairment of capital. Statu- 
tory corporation law relies on stated capital to protect creditors and 
senior shareholders against withdrawals which would impair their 
margin of safety, but the statutes fail to create standards of financial 
conduct applicable during periods of surplus and non-impairment. 
During such times the corporate management is free to conduct its 
affairs with few statutory guides, and the shareholders whom stated 
capital is intended to restrain, are the guardians of their own boundar- 
ies. The “trust fund” doctrine came into being at a time when all shares 
had a par value and the capital of a corporation was equivalent to the 
aggregate par value of all issued shares. That doctrine remains, but 
only as a hollow shell, since the capital of a corporation derived from 
shares without par value can, under many present laws, be fixed by 
the board of directors at an amount substantially less than the 
amount paid into the corporation for such shares. It is, therefore, 
only through the application of sound economic and accounting prin- 
ciples to the uses of earned and unearned surplus that corporation law 
can add to its effectiveness as the protector of equities as well as of 
priorities and preferences. To that end, it is necessary to more clearly 
define earned surplus and to place added restrictions on the with- 
drawal of paid-in surplus. 


Statutory DEVELOPMENTS 


The courts have endeavored to follow accepted accounting prin- 
ciples as an attribute of common law. In those parts of corporation 
law in which litigation is the most prevalent, particularly in the regu- 
lation of dividend payments and the purchase or redemption of shares, 
accounting principles have become fairly well established. Following 
the trend of judicial decisions, the draftsmen of recently enacted 
corporation laws have sought to create a proper respect for capital 
and surplus by more certainty of definition and classification, and 
have codified those principles of accounting which have been justi- 
ed by court decision and some additional principles which they believe 
are necessary to round out the regulatory scheme of corporate ac- 
counting. 


(1.) Surplus Accounts. The term “surplus” has been replaced 
by “earned surplus”, “paid-in surplus” and “capital surplus”, the 
aggregate of such amounts still being known as “surplus.” The 
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terms “reduction surplus” and “distributable surplus” have also been 
used.® It is evident that an excess of assets over the sum of liabili- 
ties plus stated capital, commonly known as the corporate “surplus”, 
is not necessarily the product of earnings. It may include paid-in 
surplus, capital or reduction surplus, and so-called surplus arising 
from an upward revaluation of assets. If there is to be any relation 
between earnings and dividends, as there most certainly should be, 
a breakdown of surplus is necessary. The trend in corporation law 
is to make earned surplus the primary source of dividends® and to 
limit dividends from unearned surplus to shares having a dividend 
preference, if any such shares are outstanding.’ Dividends from 
revaluation surplus or from unrealized appreciation in value are usu- 
ally prohibited, except that in some states it is permissible to pay 
share dividends from such sources, but not cash dividends."! Earnings 
derived from normal business operations must be segregated from 
non-recurring or unusual surplus changes, and adjustments arising 
from the acquisition or sale of treasury shares are made in an un- 
earned surplus account.!? 


(2.) Depreciation, Depletion, etc. In the computation of funds 
available for the payment of cash dividends or for the pur- 
chase of shares, the modern corporation law requires that adequate 
deductions be taken for depreciation, depletion (except in the case 





*The Companies Act of Canada (1934) 24-25 George V, c. 33, §§12 (7), 112 
(I) (c) describes three kinds of surplus, known as “capital surplus”, “distributable 
surplus” (paid-in surplus) and “earned surplus”. In several state corporation laws 
“surplus” is defined as “the excess, if any, at any given time, of the total net 
assets of the corporation over the amount so determined to be capital shall be sur- 
plus.” Del. Laws 1929, c. 135, §6; Nev. Comp. Laws (1929) §1623; Mich. Comp. 
Laws (Mason, Supp. 1933) §10135-20; Ark. Acts (1931) no. 255, §22. 

* Under Mich. Comp. Laws (Mason, Supp. 1933) §10135-22 dividends can be 
paid only “from earned surplus or from net earnings”. Cal. Civ. Code (Deering, 
Supp. 1933) §346 and Minn. Stat. (Mason, Supp. 1936) §7492-21 name “earned 
surplus” as one source of dividends. 

See Ballantine and Hills, Corporate Capital and Restrictions upon Dividends 
under Modern Corporation Laws (1935) 23 Calif. L. Rev. 229. 

™ Modern corporation laws generally prohibit the payment of cash or property 
dividends from unrealized appreciation or from “surplus” or value arising from 
a revaluation of assets. Share dividends are permitted from such sources by IIl. 
Rev. Stat. (Cahill & Moore, 1935) c. 32, §41; Ind. Stat. Ann. (Burns, 1933) 
§25-211; Mich. Comp. Laws (Mason Supp. 1933) §10135-22; and La. Gen. Stat. 
(Dart, 1932) §1106 III. See also, Cal. Civ. Code (Deering, Supp. 1933) §346 and 
Ohio Gen. Code (Page, 1931) §8623-38. 

* Cal. Civ. Code (Deering, Supp. 1933) §342b, provides that the consideration 
received on sale of treasury shares “shall be added to paid-in surplus except as 
far as needed to write off a deficit of net assets below the amount of stated 
capital.” 
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of wasting assets), obsolescence and other amortizations,’ and that 
there be excluded any amounts due to unrealized appreciation or an 
upward revaluation of assets. Depreciation is a normal business ex- 
pense which must be taken whether the accounting be on a cash or 
accrual basis. On a cash basis it is functionally an annual revaluation 
of assets for the purpose of taking into account normal wear, tear 
and exhaustion. There are several accepted methods of accounting 
for depreciation but the selection of the proper method is not for 
corporation law to decide. That method which most clearly reflects 
the income of the particular business is contemplated under a statu- 
tory provision that “adequate” or “proper” depreciation be taken. 


(3.) Share Purchases and Redemptions. In the accounting of 
share purchases and redemptions a broad distinction is now made be- 
tween shares without a distribution preference, such as common 
shares without par value, and shares which have a par value or a 
preference to assets in the event of liquidation or dissolution. A 
further distinction is sometimes made between shares which are by 
their terms subject to redemption and shares which are not redeem- 
able. In general, shares of any class may be purchased out of surplus 
available for dividends, but the purchase or redemption of shares 
out of stated capital is limited to redeemable preferred shares. To 
discourage corporations from trading in their own shares it has been 
provided that all reacquired preferred shares shall either be retired 
or be restored to the status of authorized but unissued shares, 
which means that any consideration received on reissuance thereof 
must be treated as consideration received on original issue. 

The subject of treasury shares has long been a basis of conflict 
between corporation law and accounting practice. Treasury shares 
are shares which have been issued and later reacquired by the cor- 
poration. In accounting practice, treasury shares are customarily 
carried as an asset if they are held for resale or reissuance, or are 
deducted from outstanding shares and stated capital account if they 
are intended for cancellation or retirement. Within corporation law, 





* Most modern laws have express or implied provisions that adequate and 
proper deductions be taken for depreciation and depletion; Cal. Civ. Code 
(Deering, Supp. 1933) §346; Minn. Stat. (Mason, Supp. 1936) §7492-21; Ohio Gen. 
Code (Page, 1931) §8623-38; Wash. Laws 1933, c. 185, $24 III. 

“Under Cal. Civ. Code (Deering, Supp. 1933) §342a, shares acquired out of 
stated capital must be restored to the status of authorized but unissued shares. Del. 
Laws 1933, c. 91, $4, and Mich. Comp. Laws (Mason Supp. 1933) §10135-37, pro- 
vide that shares “redeemed or purchased by the application of capital’ shall have 
the “status of authorized and unissued shares of the class of stock to which such 
shares belong.” 
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however, treasury shares continue to be issued shares and remain 
representative of stated capital. 

It is a general rule of statutory law that a corporation cannot 
purchase its own common shares except from surplus or earnings 
available for the declaration and payment of dividends.” Under 
several state statutes a corporation has authority to purchase or re- 
deem from stated capital its own preferred shares which are redeem- 
able by their terms.’® The distinction between common shares and 
redeemable preferred shares is a vital distinction in the accounting 
of stated capital, as the surplus from which common shares can be 
purchased is the excess of assets over the sum of liabilities plus stated 
capital. If the purchase price must be taken from surplus it follows 
that the acquired shares cannot be carried as an asset or as a deduction 
from stated capital, as is common in accounting practice. Either 
method would counteract the reduction of surplus which should take 
place if the purchase price of the shares had been actually deducted 
from that account. On the other hand, if the reacquired shares are 
preferred shares subject to redemption there is authority in some 
jurisdictions for treating them as in deduction from stated capital 
even before their cancellation or retirement. In neither case is there 
any justification for the practice of carrying treasury shares as an 
asset, as they cannot have value in fact nor value for accounting 
purposes. They have no more value than unissued shares, which 
have never been treated as an asset by accountants. Can a share of 
stock which has been issued for cash and later repurchased have 
more value than a share which has never been issued? It cannot, 
and the only reason for givimg it an asset value is to prevent the 
reduction of the very surplus from which it must by law be purchased. 
A few states have put an end to this vicious practice by providing 
that treasury shares shall not be carried as an asset for the purpose 





** Many states prohibit the purchase of shares except out of “surplus” (earned 
or unearned), or conversely provide that shares shall not be purchased out of 
“capital” or if such purchase would impair “capital”. In New York, for example, 
it is a misdemeanor “To apply any portion of the funds of such corporation, 
except surplus, directly or indirectly, to the purchase of shares of its own stock.” 
N. Y. Penal Law (1917) §664 (5). Topken, Loring & Schwartz, Inc. v. Schwartz, 
249 N. Y. 206, 163 N. E. 735 (1928). Del. Laws 1929, c. 135, §10, is typical of 
many laws in providing that “no such corporation shall use its funds or property 
for the purchase of its own shares of capital stock when such use would cause 
any impairment of the capital of the corporation.” See also Mich. Comp. Laws 
(Mason, Supp. 1933) §10135-10; and Nev. Comp. Laws (1929) §§1608, 1623. 

For example, see: Del. Laws 1933, c. 91 §4; Pa. Acts 1933, no. 106, §705A; 
Mich. Comp. Laws (Mason, Supp. 1933) §10135-37. 
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of computing surplus available for dividends and share purchases." 
Another state requires that the amount of surplus shown on the cor- 
porate books and statements be reduced or restricted to the extent of 
the cost of treasury shares.1* Suppose a corporation repurchases its 
shares at less than their par value or for a price less than the consid- 
eration received for them on original issue. Has the corporation re- 
ceived income, and if so, to what account should that income be 
credited? A similar question arises following the sale of treasury 
shares for an amount greater than the price at which they were pur- 
chased. Expressed differently, can a corporation, for its corporate 
purposes, have gain or loss on transactions in its own shares? Ac- 
countants and lawyers agree that the earned income of a corporation 
should not be credited or charged with gain or loss under such circum- 
stances as it would result in a distortion of corporate earnings, which 
are generally considered to be the result of business operations. Until 
recently it was universally accepted that a corporation realized neither 
gain or loss from transactions in its own shares, but that adjustments 
could be made in capital surplus account, or in some other unearned 
surplus account, to properly reflect such transactions.'® But the Com- 
missioner of Internal Revenue has reopened the matter by taking ad- 
vantage of a case decided in 1932 which held that a corporation could 





* Cal. Civ. Code (Deering, Supp. 1933) §342 b., provides that treasury shares 
shall not be counted “as assets for the purpose of computing a surplus available 
for dividends or the purchase of shares issued by the corporation or the making 
of any other distributions to its shareholders.”; Ill. Rev. Stat. (Cahill & Moore, 
1935) c. 32, §2 (m) contains the following definition: “ ‘Net assets’, for the purpose 
of determining the right of a corporation to declare and pay dividends and the 
liabilities of directors therefor, shall not include shares of its own stock belonging 
to such corporation.”; Minn. Stat. (Mason, Supp. 1936) §7492-21 provides that in 
determining the fair value of the assets of a corporation “securities having a 
readily ascertainable market value, other than securities issued by the corporation, 
may be valued at not more than market value.”; R. I. Laws 1932, c. 1941, §3, 
contains a provision that “In determining the amount of the assets of a corporation 
. . . treasury shares shall not be included in its assets.” 

See Hills, Stated Capital and Treasury Shares (1934) 57 J. of Accountancy 202. 

* Mich. Comp. Laws (Mason, Supp. 1933) §10135-10h, provides: “that any 
corporation which purchases its own capital stock shall keep its books and records 
and prepare its annual report to the state and its annual report to its shareholders 
in such manner as to indicate clearly the cumulative effect of such purchases, 
either by showing the cost of such respective purchases as a deduction from sur- 
plus, or by classifying its surplus accounts in such a manner as to show the 
amount of surplus applied to such purchases and which therefore shall not be 
available for dividends of any kind or for additional purchases of its own stock 
or for other purposes.” 

* The Uniform Business Corporation Act, §24, has an odd provision that 
“Cash dividends shall not be paid out of surplus due to or arising from (a) any 
profit on treasury shares before resale.” That provision is followed substantially 
in Idaho Code Ann. (1932) §29-129; La. Gen. Stat. (Dart, 1932) §1106; Pa. Acts 
1933, no. 106, §701B; and Wash. Laws. 1933, c. 185, §24 V. 
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realize gain or loss for income tax purposes by dealing in its own 
shares as if they were the shares of another.”° So-called “capital tran- 
sactions”, whatever they may be, are excluded. That again raises 
the delicate questions of self-ownership, of property rights within the 
corporate structure, and of treasury share value.?” 

It seems advisable for corporate purposes to permit adjustments 
of unearned surplus to reflect the purchase or sale of treasury shares 
but to discourage the taking of gain or loss in the income or earned 
surplus accounts by reason of such transactions. That which is income 
for tax purposes need not be income for corporate purposes. 

(4.) Share Dividends. A dividend paid in shares of a corpora- 
tion is not a distribution of assets to the shareholders receiving the 
dividends, but is a capitalization of surplus in such amount as the law 
of the state of incorporation may provide. In the absence of a statu- 
tory requirement the courts have held that there is a capitalization of 
the surplus from which the dividend is paid,?4 without necessarily 
fixing the amount capitalized in the case of shares without par value. 
Corporate accounting incident to the payment of a share dividend is 
interested only in the amount of surplus, if any, which should be 
transferred to capital, and the kind of surplus to be capitalized if the 
corporation has both an unearned and earned surplus. It seems to 
make little difference whether share dividends are capitalized from 
earned surplus, capital surplus, or paid-in surplus, although it may be 
preferable to use unearned surplus for that purpose as it is usually 
derived from an under-capitalization of consideration received on the 
original issue of shares or from a previous adjustment of stated 
capital. 

The amount to be capitalized depends on the type of shares issued 
and the policy of the law with respect to the subdivision of shares. 
Shares having a par value and shares without par value which have 
a distribution preference or which are subject to redemption at a 
stated price, should be capitalized at an amount not less than the 





* Commissioner v. S. A. Woods Mach. Co., 57 F. (2d) 635 (C. C. A. Ist, 
1932), cert. den., 287 U. S. 613 (1932). Art. 22 (a)—16 of Reg. 94 (Revenue Act 
of 1936) provides that “whether the acquisition or disposition by a corporation of 
shares of its own capital stock gives rise to taxable gair. or deductible loss depends 
upon the real nature of the transaction, which is to be ascertained from all the 
facts and circumstances. . . . But if a corporation deals in its own shares as it might 
in the shares of another corporation, the resulting gain or loss is to be computed 
in the same manner as though the corporation were dealing in the shares of 
another.” 

See Hills, Federal Taxation vs. Corporation Law (1937) 12 Wis. L. Rev. 
280. 

*™ Bourne v. Bourne, 240 N. Y. 172, 148 N. E. 180 (1925) ; Equitable Trust Co. 
v. Prentice, 250 N. Y. 1, 164 N. E. 723 (1928). 
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highest amount for which the corporation may thereafter be re- 
quired to account in case such shares are redeemed or discharged in 
liquidation.22 In no event should the amount be less than that re- 
quired to be capitalized on original issue. 

But what amount should be capitalized in case common shares 
without par value are issued as a share dividend? A dividend of such 
shares is equivalent to a split-up or sub-division of shares if they are 
distributed to shareholders of the same class, and there is no strictly 
corporate or accounting reason why surplus should be capitalized in 
one case and not in the other. But corporation law does not recognize 
that similarity, and requires the capitalization of surplus in case a 
dilution of common shares is effected by payment of a share divi- 
dend.”8 

A different situation arises if common shares without par value 
are distributed to holders of shares of another class. For accounting 
purposes there is again merely a sub-division of the common share- 
holders’ equity into a greater number of parts, but for corporate 
purposes there is a transfer of a part of that equity to others. The 
aggregate equity remains the same but it has been subdivided among 
a greater number of holders. A capitalization of surplus in such 
event for the benefit of the new common shareholders does not com- 
pensate the original shareholders for the dilution of their equity, as 
the capitalization of surplus means only one thing, and that is that 
the margin of assets for the protection of creditors and senior share- 
holders has been increased. That can be of no benefit to the holders 
of junior shares. 

Recent changes in the taxable status of share dividends may have 
a bearing on corporate accounting. The Revenue Act** has been 
amended to permit the taxability of some share dividends, and the 





* Cal. Civ. Code (Deering, Supp. 1933) 346 a, and Minn. Stat. (Mason, Supp. 
1936) §7492-21 III (c), provide that surplus shall be capitalized to the extent 
of (a) the aggregate par value of shares having par value, (b) the amount of 
preference upon involuntary liquidation of “preferred shares” without par value, 
and (c) the “estimated fair value” of “common shares”. 

* As a rule the board of directors has power to fix the valuation at which 
a dividend of common shares is paid. Del. Laws 1929, c. 135, §35; Pa. Acts 1933, 
no. 106 §703; Ill. Rev. Stat. (Cahill & Moore, 1935) c. 32 $41 (f); and Ind. Stat. 
Ann. (Burns, 1933) §25-211. Mich. Comp. Laws (Mason, Supp. 1933) §10135-22 
provides for the capitalization of an amount equivalent to the “average original 
consideration amount per share of the shares outstanding at the time of such 
declaration which is carried as capital.” 

™ Revenue Act of 1936, 115 (b), in its endeavor to collect taxes at the expense 
of clarity provides that “A distribution made by a corporation to its shareholders 
in its stock or in rights to acquire its stock shall not be treated as a dividend to 
the extent that it does not constitute income to the shareholder within the meaning 
of the Sixteenth Amendment to the Constitution.” 
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Regulations* now provide in substance that a share dividend consti- 
tutes income to the shareholder receiving such dividend if it gives the 
shareholder an interest different from that which his former holdings 
represented. Thus, a dividend of common shares would not be tax- 
able if distributed to a common shareholder, but would be taxable if 
distributed to a preferred shareholder.2® Coupled with this provision 
is the undistributed profits tax which gives a “dividends paid credit” 
to the corporation for share dividends paid during the year which 
are taxable to shareholders as dividends.** What influence, if any, 
should this policy have on the corporate accounting of share dividends ? 
It seems to have no bearing in the case of non-taxable distributions 
as corporation law has been developed on the understanding that 
share dividends are not a distribution of assets or income. But if 
common shares are distributed to the holders of preferred shares, 
for example, the corporation gets a dividends paid credit without 
the distribution of cash or other property, and that credit inures 
to the benefit of the common shareholders as a whole, in partial re- 
compense for the dilution of their shares. It would seem that the 
common shares distributed as a dividend should be capitalized at an 
amount not less than the dividends paid credit received by the cor- 
poration, which is the “fair market value” of the shares at the 
time of distribution. 


AccouNTING METHODS 


The most important influence on corporate accounting has come 
from the administration of the federal income tax. The Revenue Act 
provides that “The net income shall be computed upon the basis of 
the taxpayer’s annual accounting period (fiscal year or calendar 
year, as the case may be) in accordance with the method of account- 
ing regularly employed in keeping the books of such taxpayer.””* 
The corporate taxpayer must, therefore, have a fixed accounting 
period and must employ a method of accounting which clearly reflects 
the income during such period. There are two common methods 
of accounting—the cash method and the accrual method. Under the 
cash method, income is accounted for in the year in which actually 
received and expenses and losses are accounted for in the year in 





* Reg. 94, Art. 115-7. 

**See Koshland v. Helvering, 298 U. S. 441, 56 Sup. Ct. 767 (1936); Com- 
missioner v. Tillotson Mfg. Co., 76 F. (2d) 189 (C. C. A. 6th, 1935) James H. 
Torrens, 31 B. T. A. 787 (1934). 

** Revenue Act of 1936, §27 (e). 

** Revenue Act of 1936, §41. 
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which paid or incurred. Manufacturing and merchandising com- 
panies which have substantial inventories and do business on a credit 
basis generally find it necessary to employ the accrual method to 
clearly reflect income. In both the cash and accrual methods it is 
necessary to distinguish between capital expenditures and items of 
expense, and amortization or depreciation charges may be taken into 
expense only as they are incurred annually. The cash method cannot 
be used for income and the accrual method for expenses, or visa 
versa. Consistency is essential in an accurate reflection of income and 
outgo, and for that reason neither the method of accounting nor the 
fiscal year can be changed for income tax purposes except with the 
consent of the Commissioner. 

Statutory corporation law usually requires that account books be 
maintained, and sometimes calls for the publication of annual reports 
of financial condition, but it has never attempted to prescribe a 
method of accounting or even to require consistency in the method 
used. The by-laws will fix the fiscal year and the articles of incor- 
poration will restate or paraphrase the legal requirements which must 
be observed in the payment of dividends. But so far as statutory law 
is concerned a corporation may employ any method of accounting, 
even a hybrid method, in its reports to shareholders. The method 
most generally used, however, is the accrual method. 

Although corporation law does not favor or condemn any system 
of accounting the question still arises whether corporation law permits 
the use of the accrual method of accounting for all corporate purposes. 
For example, can a corporation under the present theory of corpora- 
tion law rely solely on the accrual method of accounting in determin- 
ing earnings from which dividends can legally be paid? In the 
accrual method of accounting, income or expense is accounted for 
when it accrues provided all the events which determine the right 
to receive such income or the liability to pay such expense have oc- 
curred, and not when actually received or paid. Income accruals, such 
as interest and rents due but not paid must be included in gross in- 
come, and accrued liabilities, such as taxes payable for a particular 
year but not yet paid, must be included in expense. The accrual 
method is predicated on the principle that the corporation is a going 
concern. It is a method of business accounting rather than a method 
of corporate accounting. For business purposes the accrual method is 
sound and justifiable, but it does not follow that the accrual method 
of accounting is permitted by corporation law in the determination of 
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“legal funds” such as surplus or earnings legally available for the 
payment of dividends. 


Analagous to the statutory disregard of accounting methods is 
the failure of corporation law to sanction the deferment of income 
or expense.”® Not all expense, for instance, which is accruable must 
be taken as expense during the year of accrual. The cost of an adver- 
tising campaign which results in contacts productive of income over 
a period of years, may be deferred and deducted for income tax 
purposes only when the particular income accrues, or deducted rat- 
ably from the income as it accrues. The principle involved in the 
deferment of expense and income applies whether the accrual method 
or the cash method of accounting be used. Similarly the cost of bor- 
rowed money, as exemplified by bond discount and expense, is 
usually amortized throughout the life of the loan.2° Suppose $100,000 
principal amount of 5% ten year bonds are sold to underwriters at 
90%, netting the corporation $90,000 cash. The cost of such money 
over the ten year period during which the corporation has its use is 
$10,000 of discount plus 5% of annual interest. Amortization of 
the discount over the ten year period is equivalent to $1,000 a year. 
or 1% of the principal amount each year, which makes an average 
annual cost of 6%. In order to amortize the discount over the life 
of the bonds the accountant capitalizes the discount as a deferred 
expense and charges off an aliquot part each year. Thus, the cor- 
poration shows on its balance sheet cash of $90,000 plus unamortized 
bond discount of $10,000 to offset its bonded indebtedness of 
$100,000. An examination of this procedure, which is universally 
accepted as being in accordance with sound accounting, shows that 
it has no authority in statutory corporation law. 

Returning again to the relation between corporation law and 
accounting principles, it is evident that there is between them a 
conflict of policy and of purpose. It is not sufficient to say that 
corporation law decrees what may be done and what cannot be done, 
and that accounting merely reflects that which has been done, as 
each has a separate approach. In the regulation of dividend payments, 
corporation law looks upon the assets and liabilities of a corpora- 





* The Uniform Business Corporation Act, and some state laws based upon it, 
provided that “Deferred assets and prepaid expenses shall be written off at least 
annually in proportion to their use as may be determined by the board of di- 
rectors.” Uniform Business Corporation Act, §24; Idaho Code Ann. (1932) 
§29-129; La. Gen. Stat. (Dart, 1932) §1106 I; Pa. Acts 1933, no. 106, §701 B; 
and Wash. Laws 1933, c. 185, §24 V. 

* Helvering v. Union Pacific Co., 293 U. S. 282, 55 Sup. Ct. 165 (1934); 
Great Western Power Co. v. Commissioner, 297 U. S. 543, 56 Sup. Ct. 576 (1936). 
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tion at the time of declaration, as if the corporation were to be liquid- 
ated on the day the resolution declaring such dividend was adopted.*™* 
If the “surplus” standard is used, the law defines surplus to be the 
excess of assets over the sum of liabilities plus the amount of stated 
capital as such items stand at the instant of declaration—not as they 
might be if the business of the corporation should continue until it 
collected its accrued income and realize the benefit of its prepaid 
expenses. In effect, corporation law has adopted for dividend pur- 
poses a statement of liquidation and realization, which is opposed in 
purpose and form to the usual statement based on the accrual method 
of accounting. So long as the present laws are in effect it is apparent 
that there is danger in designating as “surplus” an amount which re- 
flects items not considered to be assets for dividend purposes.*! It 
is obvious that a dividend could not be legally paid from a surplus 
based solely on the capitalization of unamortized discount and it 
follows that the designated amount of surplus should be restricted, 
if not reduced, by amounts so represented.®? 

The question arises whether corporation law should permit the 
payment of dividends on the basis of accounts prepared in accordance 
with the accrual method of accounting, and in doing so, recognize 
that method of accounting which has been universally accepted and 
generally required for other purposes. Certain conclusions to that 
end are stated on the closing pages of this article. 


CoNCLUSION 


Accounting in corporation law is a three-fold subject, divisible 
between the accounting of the share structure or capitalization of a 
corporation, the accounting of the business conducted by the corpora- 
tion, and the accounting of priorities in the distribution of income. At 
first glance it is obvious that there can be no such thing as a “uniform 





* This is particularly true of current assets, although there is a tendency to 
take fixed assets at their book value rather than their realizable value. 

™It has been held that prepaid taxes, not being recoverable, are not proper 

current assets, but that prepaid insurance is a good asset in ascertaining surplus 
available for dividends. Cox v. Leahy, 209 App. Div. 313, 204 N. Y. S. 141 
(1924). Prepaid rent has been held to be an asset. Majestic Co. v. Orpheum 
Circuit, 21 F. (2d) 720 (1927). See Ford Motor Co. v. Dexter, 51 F. (2d) 
258 (S. D. N. Y. 1931), 56 F. (2d) 760 (C. C. A. 2d, 1932) for taxes payable as 
current liabilities. 

In Haebler v. Crawford, 258 N. Y. 130, 179 N. E. 319 (1930) it was held 
that certain deferred expenses and treasury shares were not proper assets for 
dividend purposes. 

* Accounting Terminology (1931) published by American Institute of Ac- 
countants, defines “deferred charges” as: “These represent costs or expenses which 
are not charged against the income for the period in which they were incurred 
but are set up as assets which are to be amortized, although they may have no 
market value or tangible existence.” 
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system of accounts for corporations” similar to the uniform systems 
established for various public utilities by federal and state commis- 
sions.** A corporation and its business are not the same, and it is not 
possible to find a uniform system of accounts which will be equally 
applicable to all kinds of business. The accounts of a railroad, a 
telephone company, and a public utility holding company differ one 
from another, and each differs from the accounts of a retail merchant 
or of a manufacturer. In the field of business administration there is 
no place for uniform corporate accounting unrelated to the type of 
business being conducted. 

On the other hand, there is need of more uniform accounting as 
applied to the corporate structure itself. The accounting of stated 
capital, of share dividends, and of the purchase or redemption of 
shares are matters of corporate regulation which fall within the 
jurisdiction of the state of incorporation. The corporate structure is 
the foundation of the preferences and priorities of those who have 
invested in the enterprise as creditors, preferred shareholders, and 
common shareholders. The rights of creditors and shareholders inter 
sese have no bearing on the nature of the business, and for that 
reason can be fairly stated and regulated without prejudice to the 
conduct of the enterprise. 

Of first importance is the creation of a stated capital consistent 
with the amounts contributed by shareholders. It is not perhaps 
necessary to capitalize the full amount of consideration received, but 
there should either be a reasonable limit to the amount of considera- 
tion which need not be capitalized, or adequate restrictions placed 
upon the paid-in surplus so created. The amount of stated capital, 
once created, must be maintained inviolate from the withdrawals 
of shareholders by way of dividends or share purchases. There is 
merit in allowing the purchase or redemption of preferred shares out 
of stated capital if creditors remain protected, but there is no justi- 
fication for permitting the acquisiton of common shares from stated 
capital and no legal basis for the practice of carrying reacquired 
shares as an asset. It must be again borne in mind that stated 
capital is a dollar amount representative of the margin of creditor 
protection and share priorities. It is not an amount of assets which 





* Notice the detail of such accounts and the widely divergent opinions with 
respect to the meaning of various items. A. T. & T. Co. v. United States, 299 U. S. 
232, 57 Sup. Ct. 170 (1936); I. C. C. v. Goodrich Transit Co., 224 U. S. 194, 
32 Sup. Ct. 436 (1912); Kansas City So. Ry. v. U. S., 231 U, S. 423, 34 Sup. Ct. 
125 (1913); Norfolk & Western Ry. Co. v. U. S., 287 U. S. 134, 53 Sup. Ct. 52 
(1932). 
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must be maintained in the face of business losses, but it is that net 
amount which must be on hand after the payment of a dividend, or 
after the purchase of shares which cannot be purchased except from 
surplus. Being a net amount of assets over liabilities, its existence or 
its impairment depends upon the items which may be defined as 
assets and those which must be included as liabilities. In modern 
accounting practice it is customary to include among the assets such 
items as reacquired shares, unamortized debt discount and expense, 
organization expense including stock discount, good will without 
a foundation of earnings, and various deferred charges and prepaid 
expenses. It is also customary accounting to reduce the stated capital 
account, which is treated as a liability for balance sheet purposes, by 
the par or stated value of reacquired shares, including shares which 
could not have been purchased except from surplus. Again, the 
amount of earned surplus carried over from profit and loss at the 
end of the accounting period will be based on the accrual method of 
accounting, and will accordingly reflect income and expense not 
realized in cash or property. 

The accrual method of accounting is as venerable as corporation 
law, and is in such universal favor and use that it should receive legal 
sanction as a method by which a corporation can account to its share- 
holders. That does not mean, however, that all accounting practices 
which are employed in the accrual method need be permitted in the 
determination of surplus from which dividends can be legally paid. 
The payment of dividends involves more than mere accounting meth- 
ods, and more than book values or legal fictions. For the protection 
of creditors and share preferences, both of which are based on real- 
izable asset values, it is necessary to disqualify as accountable assets 
certain items which are not realizable assets in fact. Encouragement 
may be taken from the corporation laws of those states which provide 
that treasury shares shall not be treated as an asset in determining 
the right of a corporation to pay dividends. That provision should be 
extended to include unamortized debt discount and expense, capital 
stock discount, and those deferred charges and items of prepaid 
expense which are not recoverable at the time of dividend declara- 
tion. 


The draftsman of a new corporation law must make a choice be- 
tween two divergent methods of computing funds legally available 
for distribution by way of dividends or share purchases. That choice 
is made necessary by present accounting practices which are not in 
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accord with the underlying theory of corporation law. It can be 
resolved as follows: 

Shall a corporation have the legal right to make distribu- 
tions to shareholders out of surplus computed in accordance 
with the accrual method of accounting, as if the corporation 
were a going concern; or 

Shall a corporation have the legal right to make distribu- 
tions only out of surplus computed on a basis of realization 
and liquidation, as if the corporation were not a going concern? 

If the choice is resolved in favor of the former, the present method 
oi corporate accounting as employed in reports to shareholders need 
not be changed, except with respect to the treatment of treasury 
shares. But if the latter is chosen it follows that a new method of 
display must be employed which will show the amount of surplus 
legally available for dividends or, if desired, the amount not so avail- 
able. There could be a “distributable surplus” account as an inform- 
ative item only, or the usual surplus account could be restricted by 
reference to the portion which is not legally available for dividends. 
There is no justification for the current practice of calling by the 
name “surplus” an amount which could not be legally withdrawn or 
distributed in full. To avoid rendering a false statement it is incum- 
bent upon the issuer not to use common descriptive words and classi- 
fications except in their true meaning. 

The draftsman must also give particular attention to the account- 
ing treatment of reacquired shares, and must decide whether they 
may be considered and treated as assets. In computing surplus avail- 
able for dividends they cannot be given value under any claim of 
fact or theory, and there appears to be no further justification of 
the practice either for corporate or accounting purposes. To carry 
treasury shares which can be acquired only from surplus as a deduc- 
tion from stated capital account has the same effect as if they were 
carried as an asset. Both practices vitiate the rule of law and reason 
that surplus must be reduced when expended. 

The law of corporate accounting, in the sense of accounting prin- 
ciples required by corporation law, is now experiencing its first con- 
scious development. Coordination between the principles of corpora- 
tion law and accounting, the objective which must be sought by 
lawyers and accountants, can be attained only by a mutual appreciation 
of the means and purposes of both systems. In the end there should 
result a unified system which, it is hoped, will reflect the earnest desire 
of the legal and accounting professions to find a common ground in 
the treatment of corporate accounts. 
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CoNnsTITUTIONAL Law—Pustic Purpose—Housinc.—On Feb- 
ruary 24, 1937, Senator Robert F. Wagner of New York intro- 
duced in the United States Senate a bill providing for a national 
housing program.' The objectives of the bill are indicated by the 
title: 


To provide financial assistance to the States and political subdivisions 
thereof for the elimination of unsafe and insanitary housing conditions, for 
the provision of decent, safe, and sanitary dwellings for families of low 
income, and for the reduction of unemployment and the stimulation of busi- 
ness activity, to create a United States Housing Authority, and for other 
purposes. 


The main objective of the bill is to solve the slum problem in this 
country by enactment of a practical program of slum elimination. 

It is claimed by students of the problem that one-third of the 
American families live in houses that do not meet minimum health 
requirements ;? that such areas breed disease, crime, and moral de- 
pravity of every kind ;* that the slum is costly because in such areas 
there is greater necessity for police and fire protection than in stand- 
ard areas ;* and that because the inhabitants of the slums are of the 
lowest income groups, private capital cannot be relied upon to remedy 
the condition.® Hence it is argued that if the problem is to be solved 
the national and state governments must enter the field and provide 
the necessary capital and management, at least during the experi- 
mental stage.® All of these allegations are made findings of facts 
in Senator Wagner’s bill." 


The mechanics of government aid in this field are comparatively 
simple. Under this bill the federal government will loan money to 
municipalities and other local governmental agencies by the purchase 
of commercial evidence of indebtedness and will also give such 
agencies a subsidy in the form of an annual grant ;* the local agencies, 





*S. 1685, 75th Congress, Ist Session, (1937). 

*?Wood E. E., Recent Trends in American Housing (1931); Stern, Housing, 
A Ten Year Program (1936) 25 Survey-Graphic 23; Housing—The Need (Feb. 
1932) Fortune p. 69; See Pres. Roosevelt’s Address on State of the Nation, Jan. 6, 
1937), 5 U. S. News 7 (Jan. 11, 1937). 

* Wood, Slums and Blighted Areas in U. S. P. W. A. Housing Div., Bull. 1; 
1 McQuillan, Municipal Corporations (2d ed. 1928) 315. 

* Adamec v. Post, 273 N. Y. 250, 7 N. E. (2d) 120; Pink, New Day in Hous- 
ing (1928) p. 18. 

* Anonymous, Facing the Facts in Housing (March, 1937) 159 Harpers Maga- 
zine 419, 456; Housing Program for U. S. Public Administration Service, Bull. 48, 
Chicago, 1935. 

*Holden, Housing at the Cross-Roads (Feb. 1936) 25 Survey Graphic 100; 
Reports oi Conference on Home Building and Ownership (1931) Book 3, p. 8; 
Bauer, Modern Housing (1934); Aronivici,Housing the Poor, Mirage or Reality 
(1934) 1 Law and Contemp. Problems 157. 

"S. 1685, §1. 

*S. 1685, §9 (a) and (b). 
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in accordance with government standards, will build dwellings for 
tenancy by persons belonging to the low income groups.® 

Of the many legal problems germane to such a program, the most 
fundamental is whether such contemplated exercise by federal, state, 
and local governments of the soverign powers of condemnation, taxa- 
tion, and appropriation of public funds, collectively or singly, is for 
a public purpose. That condemnation can be exercised only when the 
taking is for a pu ise, that taxes can be levied only for a public 
purpose, and that x: - public treasury can be depleted only for the 
public good, are prin-iples too well established in our jurisprudence 
to be disputed now.” 

Accepting then, as we must, the doctrine of public purpose," 
can we say that a housing program such as is contemplated by Senator 
Wagner’s bill is for a public purpose? There are ample precedents 
for both sides of the argument. Discussion here will be confined to 
typical cases selected from the great welter of decisions on the sub- 
ject. ; 

The cases that tend to indicate that housing is not a public purpose 
will first be discussed. A widespread fire in Boston, Massachusetts 
left a large portion of the industrial workers of that city home- 
less. An act of the legislature provided for the raising of funds 
by the city through the issuance of bonds; the proceeds were to be 
loaned to property owners upon security, to enable such persons to 
rebuild. An injunction to restrain the issuance of such bonds was 
requested and granted in Lowell v. Boston.1* The court indicated 
that the statute did not declare any public use or service in the pro- 
posal,’* and then went on to add that, even if there were such a 
statement, none in fact could be found; and that the scheme was 
no more than a loan of public funds for private purposes regardless 
of the magnitude of the calamity. 





°S. 1685, §14. 

* For excellent review of the doctrine of public purpose, see McAllister, Public 
Purpose in Taxation, (1929-30) 18 Calif. L. Rev. 137, 241 .The history of the 
concept may be traced through the following cases: Sharpless v. Mayor, etc. of 
Philadelphia, 21 Pa. 147, 59 Am. Dec. 759 (1853); Perry v. Keene, 56 N. H. 514 
(1876) ; People v. Salem, 20 Mich. 452, 4 Am. Rep. 400 (1870) (Leading case, 
establishing concept). For general discussions of public purpose the following 
shuuld be consulted: 2 Cooley, Constitutional Limitations (8th ed. 1927) 1026, 
1131; 1 Willoughby, Constitution of the United States, 104, 106; Note (1927) 41 
Harv. L. Rev. 775; Bell, Taxation for Public Buildings (1931-32) 17 Iowa L. Rev. 
374: Note (1921) 14 A. L. R. 1151. 

“For the sake of clarity in terminology, it should be noted that the terms, 
“public purpose” and “public use” are often used interchangeably. The term 
“public purpose” in accurate use should be confined to taxation cases; the term 
“public use” should be confined to eminent domain cases. The two terms are 
fundamentally alike, but are dissimilar in practical application. See People v. 
Salem, 20 Mich. 452, 4 Am. Rep. 400 (1870). 1 Nichols, Eminent Domain, (2d ed. 
1917) 64. 

7111 Mass. 454, 15 Am. Rep. 39 (1873). 

** Modern legislative draftsmanship makes such findings or declarations of 
purpose imperative. 
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This case has had considerable influence and is frequently cited.'4 
In 1912, the legislature of Massachusetts contemplated passage of 
an act providing for a Homestead Commission to buy, and sell real 
estate, and to build homes for mechanics, laborers, or other wage 
earners. The proposed act expressly declared that the purpose 
was to impove “the public health by providing homes in the more 
thinly populated areas of the state for those who might otherwise 
live in the more congested areas of the state”. The Supreme Judicial 
Court of Massachusetts in an advisory opinion,’® on the basis of 
Lowell v. Boston, held that the proposed act would be illegal as an 
expenditure of public funds for private purposes. Municipal ex- 
penditures for such services as water, light and sewers were dis- 
tinguished from housing on the ground that in the former fields 
individual effort could not secure the advantages of such improve- 
ments. Lack of a proper home was regarded merely as an indication 
that one was not as capable as his neighbors, who by individual 
effort had been able to secure such dwellings, and it did not prove 
the necessity for public action. The court stated: 


It may be urged that the measure is aimed at mitigating the evils of over- 
crowding tenements and unhealthy slums. These evils are a proper subject 
for the exercise of the police power. Through the enactment of building 
ordinances, regulations and inspection as to housing, and provision for light 
and air lies a broad field for the suppression of mischiefs of this kind.” 


In Kansas, a statewide failure of crops was believed by the legis- 
lature to constitute sufficient reason to authorize the issuance of 
bonds to provide funds for seed and stock loans to farmers. Such 
bonds were enjoined in State ex rel. Griffith, et al. v. Osawkee 
Township, et al.1* While the case can be explained on the ground 
that public credit was being used in violation of the state constitu- 





* On the authority of Lowell v. Boston, 111 Mass. 454, 15 Am. Rep. 39 (1873), 
the Supreme Court of South Carolina, in Feldman & Co. v. City Council of 
Charleston, 23 S. C. 57, 55 Am. Rep. 6 (1885), invalidated a bond issue authorized 
for a similar purpose. It was held that the scheme was merely a lending of public 
credit, and not legalized by the incidental public benefits that would accrue from 
such rebuilding. It was held that any private enterprise would result in similar 
public benefits, and consequently public benefit afforded no standard or test in 
determining a public purpose. 

** Opinion of the Justices, 211 Mass. 624, 98 N. E. 611 (1912). 

* The people of Massachusetts overruled the judicial veto by the enactment 
of a constitutional amendment. Mass. Const. Art. III c. 6. 

The recent depression has caused us to wonder whether the problems of the 
poor can be completely explained on the ground of lack of individual ability, 
and even if true, whether that constitutes an answer to the problem. With 
reference to the argument that the police power is a more appropriate method 
of combating the slum, the New York court has recently said, “A sufficient answer 
should be the page of legislative history in this state and its results referred to 
above (that the slum still exists)”. New York Housing Authority v. Muller, 270 
N. Y. 333, 1 N. E. (2d) 153 (1936). 

"14 Kan. 322 (1875). See also Notes (1921) 14 A. L. R. 1151, (1931) 73 
A. L. R. 699. 
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tion, the following significant language appears in the opinion and is 
worth notice: 


It is strictly speaking, the pauper and not the poor man, who has claims 
on public charity .... It [the statute] taxes the whole community to assist 
one class, and that, not for the purpose of relieving actual want, but to 
assist them in their regular occupations . 


In Vette v. Childers’® a statute authorizing investment of state 
funds in warehouses of farm cooperatives was held illegal as a 
private purpose because this permitted use of state funds for the 
private benefit of a class, with public benefit only incidental. 

In a New Jersey city, the council attempted to solve its housing 
problem by the curious method of providing funds for needy persons 
to enable them to resist court actions of eviction. In Stell v. Mayor 
and Aldermen of Jersey City’® the court held such expenditures 
illegal and said, without any expressions of reservation or of doubt, 
that “Housing can only be provided either in the ordinary com- 
mercial way or by private charity.””° 

Possibly, the cases heretofore discussed indicate no more than 
that a lending of public credit, where the public body neither owns 
nor controls the instrumentality created, is illegal; and they therefore 
are not fatal to a housing program.” While there is merit in this 
analysis of the cases, it should be remembered that in any case 
where the state enables the individual to secure something he could 
not secure for himself, the credit of the state is thereby used in aid 
of such individual, even though the state retains control and owner- 
ship of the instrumentality. A court might well view the situation 
in that manner. Such terms as “subsidy”, “lending of credit”, 
and “class legislation”, do not really indicate facts but are verbal 
formulae to brand an inhibited purpose. The cases of subsidy and 
lending of credit are therefore to be regarded seriously, for such 
will be the legal precedents for an adverse decision in a housing case. 
In addition such cases do contain disturbing statements directly 
applicable to housing. 

We now direct our attention to the cases which tend to indicate 
that a housing program is for a public purpose. 

The legislature of the state of Washington provided a state 
reclamation board for the purpose of purchasing farm lands, im- 
proving the same with necessary buildings and stock, for resale on 
convenient terms to soldiers, sailors and industrial workers who 
desired to settle on farms. The act was held valid as for a public 





102 Okla. 140, 228 Pac. 145 (1924). 

*95 N. J. L. 38, 111 Atl. 274 (1920). 

* The case of Simon v. O’Toole, 108 N. J. L. 32, 155 Atl. 499 (1931), casts 
considerable doubt on the validity of a housing program in New Jersey. In that 
case the city cooperated in a private housing program by agreeing to buy certain 
land for playground purposes. The transaction was upheld, not as a housing 
project but as a park improvement. Nevertheless, the Court of Errors and Appeals 
divided 6 to 5 affirming the decision. Simon v. O’Toole, 108 N. J. L. 549, 158 Atl. 
543 (1932) (memorandum decision). 
™ Note (1927) 41 Harv. L. Rev. 775. 
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purpose, in the case of State ex rel. Reclamation Board v. Clausen. 
The approach of the court to the problem was refreshingly different 
from that in the cases heretofore noted. The court held that the 
opinion of the legislature was entitled to the highest respect and 
whether or not a given purpose was public, was mostly a question of 
policy and not of law, unless the purpose was clearly private. 
The court felt that the case was sufficiently debatable to justify 
enforcement of the legislative policy.”* 

A municipal wood, coal and fuel yard for sale to the inhabitants 
of the city at cost was upheld as a public purpose in Laughlin v. 
City of Portland.** The reasoning of the court, that coal is merely 
another method of securing heat and therefore as important to the 
public as gas, is plausible and weighty. The case, however, is of 
importance also because it involves an extreme situation on the 
very periphery of the subject, and also because, in the following 
language, we are furnished with as workable a test for determining 
public purpose as is to be found in any of the cases: 


Times change. The wants and necessities of the people change. The op- 
portunity to satisfy those wants and necessities by individual effort may vary 
. .. On the other hand, what could not be deemed a public use a century ago, 
may, because of changed economic and industrial conditions be such to- 
day ... Its [public purpose] two tests are: first, the subject matter or com- 
modity must be one ‘of public necessity, convenience or welfare’. Fuel clearly 
comes within this category. The second test is the difficulty which individuals 
have in providing it for themselves. The causes creating the difficulty may 
vary, but if the difficulty exists, the test is met.” 


In another case upholding the same act, the Supreme Court of the 
United States declared “a decision of the highest court of the State 
declaring a use to be public in its nature would be accepted unless 
clearly not well founded”’.** 

In the case of Falbrook Irrigation District v. Bradley*" the Su- 
preme Court of the United States held that irrigation was clearly 





110 Wash. 525, 188 Pac. 538 (1920). 

*In the course of its opinion the court said, “Is there not abundant room 
for arguing that the development of our unoccupied lands suitable for agriculture 
by a land policy which would encourage the settlement threreon of home owning 
farmers, wil! materiz!iy contribute to the welfare of our people as a whole? Can 
it not be argued with a fair show of rcason that not only will such a policy 
ultimately lead to the enhancement of the material wealth of the state, but that 
it will also make for a better citizenship, better notions of necessity for law and 
order, and a sounder and saner patriotism? In the light of the debatable character 
of these questions, we are convinced that it is not within the province of the 
judicial branch of our state government to answer them in the negative.” 

111 Me. 486, 90 Atl. 318 (1914). 

* The cases dealing with the so-called Mill Acts afford a good illustration 
of the fact that the concept of public purpose changes with time and necessity. 
A review of such cases is found in Gaylord v. The Sanitary District of Chicago, 
204 Ill. 576, 68 N. E. 522 (1903). 

** Jones v. City of Portland, 245 U. S. 217 (1917). The rule that the decisions 
of the state courts on what is a public purpose would be respected by the Supreme 
Court unless clearly wrong was first enunciated in Falbrook Irrigation District 
v. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, 41 L. ed. 369 (1896). 

"164 U. S. 112, 17 Sup. Ct. 56, 41 L. ed. 369 (1896). 
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a public purpose in a state like California and stressed the fact 
that without public effort there could be no irrigation, as individual 
effort was unable to create and finance irrigation projects. If any 
case can be cited to indicate the highest degree of public activity 
in private businesses, that case is Green v. Fraszier,?® where the 
Supreme Court of the United States upheld as public in purpose 
the series of acts that have come to be known as the North Dakota 
experiment in state socialism. Various acts of the legislature auth- 
orized the state Industrial Commission to engage in many enter- 
prises, among which were establishment of a state bank, a state mill 
and elevator program, and housing under a Home Building Act. 
With reference to the Home Building Act, the court said: 


As to the Home Building Act, that was sustained by the state court 
because of the promotion of the general welfare in providing homes for the 
people, a large proportion of whom were tenants moving from place to place. 
It was believed and affirmed by the Supreme Court of North Dakota that the 
opportunity to secure and maintain homes would promote the general wel- 
fare, and that the provisions of the statutes to enable this feature of the 
system to become effective would redound to the general benefit... . 


The decision was that this declaration of policy by the legislature 
and the highest court of the state was entitled to consideration, and 
hence the acts were upheld as valid under the federal constitution. 

The net effect of these decisions is to indicate that there is a 
growing disposition on the part of the state courts to acknowledge 
that a determination of public purpose in any given situation is 
a political rather than a judicial problem, and consequently the 
declaration of the legislature that a purpose was public should be 
given full consideration and overruled only in clear and unmistakable 
cases. The judicial function is, under this view, reserved mainly 
to preventing abuse of legislative discretion.2” The ultimate result 
of this approach is that while the dogma in People v. Salem*®® remains 





* 253 U.S. 233, 40 Sup. Ct. 499 (1920), aff’g. 44 N. D. 395, 176 N. W. 11 
(1920). 

* The courts have not, of course, surrendered unconditionally on this point. 
They continue to say that public purpose is a judicial question. But almost com- 
plete conclusiveness for the legislative declaration is achieved by saying that a 
statute should be declared unconstitutional only in a clear case; see State ex rel 
Reclamation Board v. Clausen, 110 Wash. 525, 188 Pac. 538 (1920). The question 
is one of policy, not law, unless discretion is abused; see Laughlin v. City of 
Portland, 111 Maine 486, 90 Atl. 318 (1914); and the legislature is best qualified 
to judge necessity for action; see New York City Housing Authority v. Muller, 270 
N. Y. 333, 1 N. E. (2d) 153 (1936). 

* 20 Mich. 452, 4 Am. Rep. 400 (1870). In the midst of the railroad-aid bond 
orgy, the courts generally upheld these grants. But Judge Cooley’s ruling that 
taxation for the support of the railroads was illegal because the purpose was 
private and not public was contrary to existing precedents. He viewed the doc- 
trine of public purpose as a check on the heretofore unlimited power of taxation 
and expenditure: 

“Taxation is a mode of raising revenue for public purposes only .. . ‘public 
purpose’ as employed to denote the objects for which taxes may be levied, has no 
relation to the urgency of the public need, or to the extent of the public benefit ... 
merely a term to distinguish objects for which, according to settled usage the 
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unassailed, the effect of that case is considerably diminished as the 
legislature becomes the judge of what is a public purpose, a function 
virtually undenied until Judge Cooley’s celebrated veto. And the 
Supreme Court of the United States will apparently respect the de- 
decisions of the highest state court in this field. 

We can finally examine the few cases in which modern housing 
programs such as are contemplated by Senator Wagner’s bill have 
been before the courts for review. 

The charter provision creating a housing commission in the city 
of Los Angeles was reviewed by the appellate court of California 
in Willmon v. Powell,®* and the housing program upheld as for a 
public purpose. The court held that the purpose of the program was 
to eliminate overcrowded tenements, slums menacing the health 
of the entire city, and that such purpose was public, even though in 
operation of the enterprise private individuals received a benefit as 
tenants. The emphasis of the opinion is on the social aspects of 
housing.*? The lending of credit element is treated as merely in- 
cidental. 

The validity of the Municipal Housing Authorities Act was 
challenged in New York in the case of New York City Housing 
Authority v. Muller®* The defendant resisted condemnation of his 
property by the Authority on the ground that the taking was not for 
a public use. In holding that the contemplated use was public, the 
court recounted the now familiar evils of the slum, and argued that 
since government exists to protect the health, safety and general 
welfare of the public, the government must have the power to deal 
with any situation that so menaces the health, safety and general 
welfare of the community, that the housing program was a reasonable 
method of dealing with the problem, and that it is immaterial which 
of the trinity of governmental powers—taxation, police power and 
eminent domain—-was used for the purpose. The fact that private 
capital was ordinarily providing housing was treated as of no im- 
portance in an era when municipalities were engaged in enterprises 
formerly and presently supplied by private business. 





government is to provide, from those which, by like usage, are left to private 
inclination, interest, or liberality.” 

™91 Cal. App. 1, 266 Pac. 1029 (1928) (review of decision denied by Supreme 
Court of California). 

* The court relied principally upon the case of Veterans Welfare Board v. 
Jordan, 189 Cal. 124, 207 Pac. 283 (1922) which involved a statute providing for 
purchase of farm land by the state for resale to veterans. In a loosely reasoned 
opinion the court held that a loan of state funds for this purpose would be illegal, 
but purchase by the state and resale to the veterans was a public purpose, even 
though it involved an incidental loaning of credit. If the Los Angeles case the 
court was unable to distinguish the principle of the earlier case from the facts 
in the housing case, and held that housing was surely as public a purpose as resettle- 
ment of the soldiers. For a more positive and convincing opinion on the land 
resettlement problem, see State ex. rel. Reclamation Board v. Clausen, 110 Wash. 
525, 188 Pac. 538 (1920). 

* 270 N. Y. 333, 1 N. E. (2d) 153 (1936). 
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The most recent housing case is the decision of the Court of 
Appeals of Kentucky,** upholding the validity of an act authorizing 
certain cities to engage in municipal housing. Numerous grounds of 
invalidity were alleged, but we need concern ourselves only with the 
allegations that the taking of property for such purposes would not be 
for a public use and that the act was invalid as class legislation. The 
court indicated the unquestionable facts that make the housing prob- 
lem acute ;*° from these facts it inferred that private initiative and 
the use of the police power had failed to solve the problem, and, 
relying upon the New York case cited in the previous paragraph, 
concluded that the amelioration of such conditions was surely neces- 
sary and public in purpose. While the questions were held subject 
to judicial review, it was stated that the declaration of the legislature 
as to the necessity for the taking, was entitled to the highest con- 
sideration. The court pointed out that in view of a general social 
amelioration there was no real problem of class legislation. 

In spite of the theoretical difficulties of the subject, one is tempted 
to say on the basis of these three recent cases directly involving public 
housing that the courts regard the purpose as public, and that such 
programs consequently rest on a safe and assured legal foundation. 
However, such optimism vanishes when we consider a recent federal 
case. The Housing Division of the Federal Public Works Adminis- 
tration in 1935 contemplated the construction of a model tenement in 
the city of Louisville, Kentucky, as one of similar projects proposed 
for other sections of the country. The government brought an action 
in the district court of the United States** to condemn lands held by 
the defendant, who resisted the action on the ground that the taking 
was not for a public use. The court held that the proposed use of 
eminent domain was illegal, that lands could not be taken merely be- 
cause of a general advantage to the public from such taking, that 
public use means a use by the government itself in a government 
function®’ or in a use open and available to all the public, irrespective 
of whether title is held in the government or in a private agency. This 
result is based on the reasoning that such a program implies power 





“Spahn v. Stewart (Court of Appeals of Kentucky, February 19, 1937) 4 
U.S. L. Week 747. 

The court stated in this connection that “In 1933, under a survey of the 
city of Louisville, including the territory selected for the purposes here, conditions 
existed worthy of consideration and action. The number of tubercular patients in 
the selected area bore the average proportions of 1 to 187 inhabitants, whereas 
the ratio in the whole city was 1 to 463. The ratio of major crimes committed 
in the spotted area was 1 to 63, while in the total area it was 1 to 171, and 
in minor derelictions 1 to 82 and 1 to 129, juvenile delinquencies, 1 to 50 as 
against 1 to 182.” 

* United States v. Certain Lands in the City of Louisville, Jefferson County, 
Ky., 9 F. Supp. 137 (1935). The lands involved were the same lands later included 
in the housing project held valid‘in the Kentucky case, Spahn v. Stewart (Court 
of Appeals of Kentucky, 1937) 4 U. S. L. Week. 747. 

The case must be interpreted to mean that immediate ownership by the 
government, with possible resale to others, or actual tenancy by private persons, 
is not a use by the government, even though the government owned and would 
operate the project. 
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in the federal government to engage in any field of business activity 
and that such power is not required by any legitimate function of the 
government.** An appeal was taken to the Circuit Court of Appeals 
for the sixth circuit, where the decision was affirmed by a divided 
court.*® The issues and significance of the case are clarified when we 
contrast the affirming and dissenting opinions. The affirming judges 
argued that while housing might be regarded as a public purpose for 
the state, it was not a public purpose for the federal government, and 
that the federal government had not power under the constitution to 
legislate to relieve unemployment or slum conditions.*° Without 
agreeing or denying that the power to make expenditures for these 
purposes exists under the general welfare clause of the constitution, 
the judges declared that the general welfare clause did not justify 
the use of the power of eminent domain in this case. Judge Allen, on 
the other hand, pointed out that if the general welfare clause in the 
constitution does not confer any additional power on the federal 
government, then such activities as the Department of Labor, the 
Department of Commerce, the Public Health Service, the Geological 
Survey, the Bureau of Mines, the Department of Agriculture, the 
Bureau of Fisheries, the Children’s Bureau and the Smithsonian 
Institute were also illegal.4! She further argued that anything that 
promoted the health, morals and general welfare and was national 
in scope, as was the P. W. A.’s housing program, was a legitimate 
object for federal taxation, expenditure of federal funds, and the 
exercise of eminent domain in pursuance of such an expenditure.” 





“That a use is not public unless the instrumentality is available to all the 
public is not generally denied. New York Housing Authority v. Muller, 270 N. Y. 
333, 1 N. E. (2) 153 (1936); Saphn v. Stewart, (Court of Appeals of Kentucky 
1937) 4 U. S. L. Week 747; Willmon v. Powell, 91 Cal. App. 1, 266 Pac. 1029 
1928). It does not follow from these cases that unless all the public has a right 
to use the land taken, there is no public benefit. It seems more logical to say 
that use by the public is satisfied when a substantial and reasonably classified 
portion of the public has the right to use the instrumentality. Notes (1928) 54 
A. L. R. 7, 15. Note that the hypothetical excesses of a favorable decision as 
pointed out by Judge Dawson in U. S. v. Certain Lands in the City of Louisville, 
9 F. Supp. 137 (1935), have been upheld by state courts and the Supreme Court 
of the United States. See Green v. Frazier, 253 U. S. 233, 40 Sup. Ct. 499 (1920) 
State ex rel. Reclamation Board v. Clausen, 110 Wash. 525, 188 Pac. 538 (1920); 
Laughlin v. City of Portland, 111 Me. 486, 90 Atl. 318 (1914); Gaylord v. Sani- 
tary District of Chicago, 204 Ill. 576, 68 N. E. 522 (1903). 

"78 F. (2d) 684 (1935). 

“The gist of the majority decision is that “The taking of one citizen’s 
property for the purpose of improving it and selling or leasing it to another, or 
for the purpose of relieving unemployment, is not in our opinion within the scope 
of the powers of the federal government”. 

“ Quaere: Could not an exercise of eminent domain for any of these purposes 
be resisted, on authority of the instant case, by arguing that even though the 
government itself proposed to occupy the land, there was no express constitutional 
authority for such activities? 

“The right of the federal government to condemn property has been fre- 
quently litigated, and in each case the court by real or specious reasoning found 
that the power was being exercised in pursuance of an existing power of the fed- 
ral government. See Kohl v. United States, 91 U. S. 367, 23 L. ed. 449 (1875); 
United States v. Gettysburg Electric Railway, 160 U. S. 688, 16 Sup. Ct. 427 
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Judge Allen repeated the familiar statements about the menace of the 
slums, and. added that the eradication of that evil was certainly public 
in purpose. The case and others of a like nature pending in various 
district courts were then dismissed by the government on its own 
motion.** 


The Louisville case, it is submitted, states two propositions: (1) 
that condemnation for housing is not a public use, and (2) that 
whether or not it is a public use, there exists no constitutional author- 
ity for the United States to engage in housing, as the general welfare 
clause is not sufficient. As to the first point, as heretofore pointed 
out, there are precedents both ways in the state cases, but the most 
recent housing cases are authority for holding that it is a public use. 
As to the second point, the problem is not merely whether housing is 
a public purpose, but rather whether the whole theory of federal 
constitutional limitations in general, and the general welfare clause in 
particular defeats federal housing. This latter question is outside the 
scope of the present article, but can, for the sake of completeness, be 
briefly noted. Whether or not the general welfare clause is an addi- 
tional grant of power to the federal government has never been 
clearly decided by the Supreme Court, but it is said that the Supreme 
Court has at least given lip service to the view of Judge Story that 
taxes may be levied and expenditures may be made for the general 
welfare, as an additional grant of power.** Whether that clause 
justifies the use of eminent domain has never been decided, prior 
to the Louisville case. The exact limits of the general welfare clause 
have not as yet been defined by the Supreme Court. A specific de- 
cision on the question has been avoided, for, except for a case involv- 
ing facts similar to the Louisville case, it is difhcult to draft a case 
in which the exact limits of the general welfare clause in respect to 
an expenditure of federal funds can be tested, as long as the court 
holds that a federal taxpayer has no standing in court to question 
the legality of an appropriation.*® The Wagner Bill, however, may 
conceivably be tested in the federal courts, even if the powers of 
eminent domain in the bill are not exercised,*® in two ways: first the 
court may on a theory that the appropriation of funds and the elimi- 
nation of slums, or the probability of federal operation of the pro- 





(1895); Burley v. U.S., 174 Fed. 1 (1910). Judge Allen did not deny this, but 
sought to find the specific power in the general welfare clause. A practice upheld 
in the majority of the courts permits state condemnation and then sale to the 
federal government. 1 Nichols, Eminent Domain (2d ed. 1917) 107. 

““The appeal was carried on to the Supreme Court but was withdrawn when 
it became apparent that pending legislation would obviate the need of the power 
of eminent domain by the federal government.” Urban Housing P. W. A. Bulletin 
No. 2, 1936 p. 31. 

“U.S. v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, (1936) 1 Story, Commentaries 
on the Constitution (5th ed. 1891) 663, 924; Corwin, Constitutional Aspects of 
Federal Housing, (1935) 84 U. of Pa. L. Rev. 139. 

*’ Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597 (1923). 
“The eminent domain provisions in S. 1685 are found in §12 (a) of the bill. 
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jects directly or after default** are but part and parcel of one illegal 
scheme to enter the housing field, adjudge a taxpayer as having a 
standing in court to resist an appropriation by Congress, on authority 
of United States v. Butler,** and secondly, a federal taxpayer may be 
adjudged to have the right to resist the attempted issuance of bonds 
by the National Housing Authority*® on the same theory that a state 
taxpayer may enjoin an illegal issuance of bonds. These possibilities, 
coupled with the known disposition of the Supreme Court to narrowly 
construe the powers of the federal government, lead one to conclude 
that the recent Louisville case casts serious doubts upon the consti- 
tutionality of Senator Wagner’s bill. Of course, we may in this 
field be treated with a further instance of a government program in 
operation in spite of constitutional doubts as to its legality, with the 
possibility that in several years the conservative federal judiciary may 
rule that the taxpayers have no standing in court, so that a determin- 
ation of constitutionality is unnecessary, or that the housing program 
is illegal, even though the projects have been constructed and the 
funds expended. The seriousness of the situation is appreciated when 
one considers the fact that without federal subsidies, public housing 
will probably continue to slumber, except for sporadic activities in 
some of our larger cities. 


CoNCLUSION 


The existence of a slum problem and its effect upon a community 
as a whole are facts that must be recognized in the compelling present. 
For governmental agencies, national, state and local, to do anything 
about the problem will involve either or all the soverign powers of 
taxation, appropriation of funds, and use of eminent domain. A 
fundamental question, then is whether the exercise of such powers is 
for a public purpose. The doctrine that such powers can be exercised 
only for a public purpose is an acknowledged principle in our system 
of jurisprudence. Cases directly involving the validity of housing 
programs are too few to be deciding factors in a determination of the 
conclusion. By examining the cases more or less analogous to our 
problem, we find that the precedents are ample for both sides of the 
proposition. If any common principle can be found in the cases, it is 
that where the judges emphasize that government aid to a particular 
class is merely a lending of credit, class legislation, or individual 
favoritism, there is no public purpose; on the other hand, where the 





“For operation of housing projects by the national authority, see S. 1685, 
§§11 (a) and (e) and 12 (b). 

“297 U. S. 1, 56 Sup. Ct. 312 (1936). “But here the respondents who are 
called upon to pay moneys as taxes resist the exaction as a step in an unauthorized 
plan. This circumstance clearly distinguishes the case .. . . The Tax, the appro- 
priation of funds raised, and the direction for their disbursement are but parts 
ot the plan. They are but means to an unconstitutional end.” This suggests a 
method of permitting an attack in any case otherwise barred by the rule in 
Masachusetts v. Mellon. 

“The bond issuing powers of the National Housing Authority to be created 
by S. 1685 are found in §20 of the bill. 
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emphasis of the case is upon the general good secured by the legisla- 
tion, with the individual-subsidy element treated as incidental or non- 
existent, the courts find a public purpose. Which of these factors will 
be stressed in any given case depends, of course, on the degree and 
direction of the prejudices of the judges, as the clear cases are few in 
number. There is a noticeable trend on the part of some of the courts 
to say that the determination whether a given purpose is a public 
purpose, is primarily a matter of policy for the legislature, to be re- 
viewed, to be sure, by the courts, but to be overruled only in clear 
cases of abuse of discretion or arbitrary action. This modern ap- 
proach, curiously enough, is in fact a return to the practice prevailing 
before People v. Salem. The recent state decisions on housing have 
been favorable; but the fate of federal activities in housing is none 
too secure, if we regard the federal Louisville case as a judicial 
warning of an impending veto. All things considered, the legal hazard 
must be dared, but it behooves our legislative draftsmen in dealing 
with proposed housing bills, to disavow any intentions of altruism 
toward the ill-housed and the poor. We must emphasize that the 
purpose of housing legislation is to protect the health, safety and 
general welfare of the entire community. Public charity must be dis- 
guised to have standing in the courts of law. 


BERNARD D. URIstT. 


Lazsor LAw—RESPONSIBILITY IN TorT OF VOLUNTARY UNIN- 
CORPORATED ASSOCIATIONS—DEVELOPMENT SINCE CoRONADO CASE. 
—Prior to the first decision of the United States Supreme Court in 
the Coronado case’ the uniform current of authority in this country 
was to the effect that, apart from statutory authorization, an unin- 
corporated association could neither sue nor be sued as such in the 
courts. Congress had not, in express terms, abrogated the common 





*The following are the reported decisions comprising the Coronado case: 
Dowd v. United Mine Workers, 235 Fed. 1 (C. C. A. 8th, 1916), 242 U. S. 653, 
37 Sup. Ct. 246, 61 L. ed. 547 (1917) ; Coronado Coal Co. v. United Mine Workers, 
258 Fed. 829 (C. C. A. 8th, 1919) ; United Mine Workers v. Coronado Coal Co., 
259 U. S. 344, 42 Sup. Ct. 570, 66 L. ed. 975 (1922); Finley v. United Mine 
Workers, 300 Fed. 972 (C. C. A. 8th, 1924); United Mine Workers v. Coronado 
Coal Co., 268 U. S. 295, 45 Sup. Ct. 551, 69 L. ed. 963 (1925). 

? American Steel & Wire Co. v. Wire Drawers’ & Die Makers’ Unions, 90 Fed. 
598 (C. C. N. D. Ohio, 1898) ; American Fed. of Labor v. Buck’s Stove & Range 
Co., 33 App. D. C. 83 (1909), appeal dismissed in 219 U. S. 581 (1911); Grand 
International Brotherhood of Locomotive Engineers v. Green, 206 Ala. 196, 89 
So. 435 (1921); Baskins v. United Mine Workers, 150 Ark. 398, 234 S. W. 464 
(1921); Karges Furniture Co. v. Amalgamated Woodworkers’ Local Union 165 
Ind. 421, 75 N. E. 877 (1905) ; Diamond Block Coal Co. v. United Mine Workers, 
188 Ky. 477, 222 S. W. 1079 (1920); Pickett v. Walsh, 192 Mass. 572, 78 N. E. 
753 (1906); Reynolds v. Davis, 198 Mass. 294, 84 N. E. 457 (1908); Casson v. 
McIntosh, 199 Mass. 443, 85 N. E. 529 (1908); St. Paul Typothetae v. Book- 
binders, 94 Minn. 351, 102 N. W. 725 (1905); Orland v. Anderson, 66 Neb. 252, 
92 N. W. 306 (1902); Branson v. Industrial Workers of the World, 30 Nev. 270, 
95 Pac. 354 (1908); Hanke v. Cigar Makers International Union, 27 Misc. 529, 
58 N. Y. Supp. 412 (1899); Oster v. Brotherhood of Locomotive Engineers, 
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law rule; and statutes having that effect were in force in only a few 
of the states.* Since labor unions had for the most part consistently 
refused to incorporate under federal and state incorporation statutes,* 
the result was that most labor unions enjoyed practical immunity 
from suits to recover damages for the tortious acts of their members 
growing out of union activities. Coupled with this situation was the 
fact that an action against the officers and other individual members 
of a labor union ordinarily was not an effective means of securing 
reparation for injuries.® 

Among other points of apparent great moment to labor and in- 
dustry at this time, the Supreme Court held in the Coronado case that 
a voluntary unincorporated association may be sued as an entity in 
the federal courts in its association name, with service of process 
upon its officers and agents, and that a judgment in such an action 
may be executed on the general funds of the association, although 
that fund is the common property of the association members.* The 
Court said that the unions were suable by reason of various federal 
statutes in which Congress had recognized the legal existence of 
trade unions and that this conclusion was confirmed by Section 8 of 
the Sherman Act,’ the term “associations” in that act including trade 
unions. There is nothing in the opinion which justifies the conclusion 
that the decision on the question of suability was based upon the 
equitable doctrine of virtual representation,® or that if there had been 
no pertinent federal statutes recognizing the existence of trade unions 
and no Section 8 of the Sherman Act, the Supreme Court would 
nevertheless have held the action maintainable against the unions.® 
Rather, the opinion makes it clear that the recognition by Congress 
and other legislative bodies of the legal status of trade unions, to- 
gether with the wording of Section 8 of the Sherman Act, were the 
basic factors which determined the answer to the question of suability. 
The decision evoked considerable comment, both lay and professional, 
and several contemporary observers were of the opinion that it would 
exert an important influence upon the future development and legal 
status of trade unions and other types of associations.’ Inasmuch as 





271 Pa. 419, 114 Atl. 377 (1921); Simpson v. Grand International Brotherhood 
of Locomotive Engineers, 83 W. Va. 355, 98 S. E. 580 (1919). 

* For a collection of such statutes, see Warren Corporate Advantages without 
Incorporation (1929), 547, 557. 

“See Historical Review of Trade-Union Incorporation (January, 1935) 
Monthly Labor Review. 

*In this connection see Sturgess, Unincorporated Associations as Parties to 
Actions (1924) 33 Yale L. J. 383, 386; Note (1929) 42 Harv. L. Rev. 550. 

* United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 382-392, 42 Sup. 
Ct. 570 (1922). 

* 26 Stat. 209 (1890), 15 U.S.C. §1 (1934). 

*For an extended discussion of this doctrine see Colt v. Hicks, 97 Ind. App. 
177, 189, 179 N. E. 335, 340 (1932). 

*See Warren, Corporate Advantages Without Incorporation (1929) c. 9. 

* For contemporary comment on the case, see Frankfurter, The Coronado 
Case (1922) 31 New Republic 328; Lay, The Coronado Coal Case and its Con- 
sequences (1923) 8 Iowa L. B. 162; McDonough, Liability of an Unincorporated 
Labor Union Under the Sherman Law (1924) 10 Va. L. Rev. 304; Magill and 
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fifteen years have elapsed since the first decision of the Supreme Court 
in the Coronado case, it may be worth while at this time to consider 
the subsequent cases, federal and state, having a bearing upon the law 
of associational responsibility in tort. 


In those labor cases in which the jurisdiction of the federal courts 
has been based upon alleged violations of the anti-trust laws, the rule 
as to suability of voluntary unincorporated associations laid down in 
the Coronado case has been consistently followed.11 In such cases, 
therefore, the federal courts have been more concerned with such 
questions as (1) whether there has been proper service of process, 
(2) whether the proper form of action has been employed, and (3) 
whether the conditions requisite to liability have been present. 


The first of these questions was involved in Christian v. Inter- 
national Association of Machinists, et al.,1* an action to recover dam- 
ages under the Sherman Act by a plaintiff who had lost his job by 
reason of an alleged conspiracy of defendant unions. After disposing 
of the question of suability, which was held to be controlled by the 
Coronado case, the court said that an individual member of an inter- 
national union is not a representative of such union for the purpose 
of service of process. The court held, however, that service upon the 
president of one of the unions was sufficient to bring such union into 
court. 


A question of the second type was presented in Decorative Stone 
Company v. Building Trades Council*® where the court held that 
under the requirements of the Clayton Act** damages must be ob- 
tained, if at all, in a common law action, and not in a proceeding in 
equity. This doctrine is not followed by the courts of some of the 
states. 

With respect to developments in the law relating to conditions of 
liability there are two aspects of the problem which have special 
importance. The first is the necessity of proof, under the principles 
of agency, of the responsibility of the union for the tortious acts of 
its subordinate units or members. The second is the necessity of 
showing that the injury to the plaintiff proximately resulted from 
the acts of defendant union which constituted a violation of the anti- 


Magill, The Suability of Labor Unions (1922) 1 N. C. L. Rev. 81; Pester, Liability 
of Labor Unions for Damages Resulting from Strikes and Violence, (1922) Kan. 
St. Bar Assn. Rep. 131; Roberts, Labor Unions, Corporations—The Coronado 
Case (1923) 5 Ill. L. Q. 200; Sturgess, Unincorporated Associations as Parties to 
Actions (1924) 33 Yale L. J. 383; Comment (1922) 10 Calif. L. Rev. 506; Note 
(1922) 22 Col. L. Rev. 684; Comment (1922) 4 Law & Labor 178; Note (1922) 
1 Tex. L. Rev. 114; Note (1922) 71 U. of Pa. L. Rev. 48; Note (1922) 9 Va. 
L. Rev. 52; Note (1922) 2 Wis. L. Rev. 51; Comment (1922) 32 Yale L J. 59. 

“Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n. of North 
America, 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927) ; United Mine Workers 
v. Pennsylvania Mining Co., 300 Fed. 965 (C. C. A. 8th, 1924); Christian v. 
International Ass’n of Machinists, et al., 7 F. (2d) 481 (D. C. E. D. Ky. 1925); 
Dextone Co. v. Building Trades Council, 60 F. (2d) 47 (C. C. A. 2d, 1932). 

“7 F. (2d) 481 (D. C. E. D. Ky. 1925). 

23 F. (2d) 426 (C. C. A. 2d, 1928). 
“38 Stat. 730 (1914), 15 U. S. C. §13 (1934). 
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trust laws. The first aspect of the problem was fully considered in 
the Coronado case; but, so far as can be ascertained, the later cases 
have contributed nothing to the law on this subject. As to the second 
aspect of the problem there probably has been some clarification of 
the law by later cases involving labor unions.*® In these cases the 
federal courts have laid down and applied the rule that in trade dis- 
putes a conspiracy is not under the ban of the anti-trust laws unless 
the intent is to obstruct interstate commerce or unless the effect, 
direct, immediate, or substantial, is to bring about such obstruction. 
But when that intent is absent, and the objectives are limited to 
intrastate activities, the fact that there may be an indirect effect upon 
interstate commerce does not subject the parties to the federal statute, 
notwithstanding its broad provisions. In the case of a local strike, 
therefore, where the object of the employees is to achieve better 
wages or shorter hours, and the means adopted are such as to cause 
cessation of production, even by unlawful measures, there is no 
violation of the act. It does not matter that one of the results of the 
stoppage of production may be, and generally is, a reduction of the 
interstate movement of raw materials or manufactured goods to manu- 
facturers or customers, respectively ; that is no more than an indirect, 
incidental, and remote effect.1* 


One other development in the federal sphere remains to be con- 
sidered, namely, the extension of the rule of the Coronado case to 
cases involving unincorporated associations as defendants in which 
the jurisdiction of the units is based upon diversity of citizenship 
rather than upon violations of the anti-trust laws. The first case of 
this type was Hansel v. Purnell,"" an action against two individuals 





“In the following labor cases in which jurisdiction of the federal courts was 
based upon the Sherman Act, the acts of the unions were held not to have consti- 
tuted restraint of interstate commerce: United Leather Workers International 
Union v. Herkert & Meisel Trunk Co., 265 U. S. 457, 44 Sup. Ct. 623, 68 L. ed. 
1104 (1924); Danville Local Union No. 115 v. Danville Brick Co., 283 Fed. 909 
(C. C. A. 7th, 1922); Silverstein v. Local No. 280 of Journeymen Tailors’ Union 
of America, 284 Fed. 833 (C. C. A. 8th, 1923); United Mine Workers v. Pennsyl- 
vania Mining Co., 300 Fed. 965 (C. C. A. 8th, 1924); Tillbury v. Oregon Steve- 
doring Co., 8 F. (2d) 898 (D. C. Ore. 1925); Pennsylvania Mining Co. v. United 
Mine Workers of America, 28 F. (2d) 851 (C. C. A. 8th, 1928). 

The contrary conclusion was reached in the following cases: Bedford Cut 
Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U. S. 37, 47 Sup. Ct. 522, 71 
L. ed. 916 (1927); International Organization, United Mine Workers of America 
et al. v. Red Jacket Consolidated Coal & Coke Co., 18 F. (2d) 839 (C. C. A. 4th, 
1927); Pittsburgh Terminal Coal Corp. v. United Mine Workers, 22 F. (2d) 559 
(D. C. W. D. Pa. 1927); United States v. Painters’ District Council No. 14, 44 
F. (2d) 58 (D. C. N. D. Ill. 1930) ; Dextone Co. v. Building Trades Council, 60 F. 
(2d) 47 (C. C. A. 2d, 1932). 

Most of the foregoing cases were suits for injunctive relief, though some in- 
volved actions for damages. 

*It is possible that the recent decisions of the Supreme Court in the cases 
upholding the constitutionality of the Wagner Labor Relations Act will have 
an important influence in future interpretations of the anti-trust laws and thereby 
lessen the difficulties of establishing obstructions of interstate commerce growing 
out of union activities. 

1 F. (2d) 266 (C. C. A. 6th, 1924). 
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and against the Israelite House of David, an unincorporated religious 
association. The complaint alleged fraud and fraudulent representa- 
tion by defendants who stood in fiduciary relationship to the com- 
plainants, also, wrongful expulsion from the society. The association, 
joined in the answer of the defendants. The court held that the 
voluntary association was a distinct entity which could be sued in a 
federal court under the rule of the Coronado case, jurisdiction being 
based solely on diversity of citizenship. Plaintiffs recovered an award 
of damages. In a later case involving a labor union as defendant, 
where the basis of jurisdiction apparently was diversity of citizenship, 
the plaintiff was held to be entitled to damages for the wrongful re- 
fusal of a local union to admit him to membership.’* In Russell v. 
Central Labor Union," a case involving a suit against six labor unions 
and several individuals for an alleged tort, the jurisdiction of the 
federal court depending upon diversity of citizenship, the question 
presented was whether a voluntary unincorporated association, suable 
in the federal courts under the decision in the Coronado case, may be 
brought into court upon a showing that it has its place of business and 
carries On its activities solely in a state other than the state of plain- 
tiff’s citizenship and without reference to the citizenship of its 
individual members. The district court, although recognizing the 
suability of unincorporated associations under the rule of the Coro- 
nado case, refused to hold that a voluntary association of persons 
may be a “citizen” of a state within the meaning of the Constitution 
for purposes of conferring jurisdiction. Instead, the court held 
that for purposes of federal jurisdiction, the actual citizenship of the 
individual members of an unincorporated association is determin- 
ative.”4 

Although the rule of the Coronado case respecting suability of 
unincorporated associations has been applied to numerous cases 
in the federal field, it appears to have been invoked in but one re- 
ported case in a state court, namely, Varnado v. Whitney,”* an attach- 
ment in chancery reviewed by the Supreme Court of Mississippi in 
1933. The bill of complaint in the case was filed against Whitney, a 
non-resident, for the purpose of recovering damages alleged to have 
been sustained by reason of an alleged libel. The Brotherhood of 
Railroad Trainmen, an unincorporated association, was indebted to 
Whitney and the plaintiff sought to have this indebtedness subjected 





Local Union No. 65 of Amalgamated Sheet Metal Workers International 
Alliance v. Nalty, 7 F. (2d) 100 (C. C. A. 6th, 1925). 

*1F. (2d) 412 (D. C. E. D. Ill. 1924). ‘ 

* For the history of the doctrine applicable to corporations see Bank of United 
States v. Deveaux, 5 Cranch 61, 3 L. ed. 38 (1809) ; Commercial & R. R. Bank v. 
Slocomb, 14 Pet. 60, 10 L. ed. 358 (1840) ; Louisville R. R. Co. v. Litson, 2 How. 
497, 11 L. ed. 353 (1844) ; Marshall v. B & O R. R. Co., 16 How. 314, 14 L. ed. 953 
(1853). 

™ Accord: Ex parte Edelstein, 30 F. (2d) 636 (C. C. A. 2d, 1929) ; Sutherland 
v. United States, 74 F. (2d) 89 (C. C. A. 8th, 1934); see Gaunt v. Lloyds Amer- 
ican of San Antonio, 11 F. Supp. 787 (D. C. W. D. Tex. 1935). 
™ 166 Miss. 663, 147 So. 479 (1933). 
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to the payment of the tort claim against Whitney. The court held 
the association to be a suable entity, relying upon the Coronado case 
and upon certain sections of the 1930 code.”* 

In two other cases, namely, Grand International Brotherhood of 
Locomotive Engineers v. Green** and Bricklayers’, Masons’ and 
Plasterers’ International Union of America v. Seymour Ruff & Sons, 
Inc.,* it is apparent that the basis of suability was express statu- 
tory authorization. The first case was a tort action for damages for 
wrongful expulsion from defendant union, an unincorporated asso- 
ciation. The court held that the act of October 28, 1921,* providing 
for actions by and against unincorporated organizations or associa- 
tions was controlling, that, however, the decision in the Coronado 
case did not affect the validity of its prior decision®’ in which it had 
held for defendant on the ground that it was not suable as an entity. 
The second case was an action for damages by a subcontractor, with 
whom defendant union had no trade dispute, growing out of a strike 
by the union to force a general contractor to employ union labor on 
other jobs. The defendant made a technical plea to the jurisdiction 
and the court held adversely to it on this plea. Although no reference 
was made in the report of the case to the Maryland statute relating 
to suits against unincorporated associations, it is apparent from the 
decision that jurisdiction over defendant was based upon such sta- 
tute.** There was no reference in the opinion to the Coronado case. 

In Wisconsin the Supreme Court has not been called upon to 
decide whether an unincorporated labor union is a suable entity. But 
the court did say by way of dictum in Trustees of Wisconsin State 
Federation of Labor v. Simplex Company™ that “the legislature, 
by enacting sec. 133.60 and ch. 268 has recognized labor organiza- 
tions as entities which, under certain circumstances may be sued 
(sec. 268.21) ... .”8° The point actually decided by the court was 
that a local unincorporated labor organization may, under our labor 
code, bring an action to protect its rights or the rights of its members 
when such rights are invaded. 

In other jurisdictions where tort actions for damages have been 
brought against unincorporated associations the courts have adhered 
to the common law rule that a voluntary unincorporated association of 
persons cannot be sued in their associational name in the absence of 
a statute authorizing such suit.*4 In some instances the doctrine of 


™ Miss. Code Ann. §§5231-5268. 

*210 Ala. 496, 98 So. 569 (1923). 

* 160 Md. 483, 154 Atl. 52 (1931). 

* Ala. Acts 1921, p. 14. 

™ Grand International Brotherhood of Locomotive Engineers v. Green, 206 Ala. 
196, 89 So. 435 (1921). 

™ See Md. Code Ann. (1924) Act 23, $104. 

* 215 Wis. 623, 641, 256 N. W. 56, 63 (1934). 

* $268.21 renumbered §103.54 by Wis. Laws of 1935, c. 551, §5. 

™ State courts have so held in the following cases: District No. 21, United 
Mine Workers of America v. Bourland, 169 Ark. 796, 277 S. W. 546 (1925); 
Cahill v. Plumbers Local 93, 238 Ill. App. 123 (1925); Tyler v. Boot & Shoe 
Workers’ Union, 258 Mass. 54, 188 N. E. 509 (1933); Ruggles v. International 
Ass’n of Bridge, Structural and Ornamental Iron Workers, 331 Mo. 20, 52 S. W. 
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the Coronado case has been expressly rejected. Thus, in Cahill v. 
Plumbers Local 93*? the Illinois Court of Appeals had this to say : 


“The Coronado case does not repeal the common law rule in Illinois. It 
does not set a precedent for Illinois courts nor does it furnish the slightest 
authority in support of appellant’s claim that the common law rule has been 
repealed by implication. The federal government has never enacted a statute, 
so far as we know, as Illinois has done making the common law the rule 
of decision in federal courts until repealed by legislative authority.” 


The court went on to say that it is the rule in Illinois that in 
respect to questions of general law over which the state court has 
complete and final jurisdiction, the decisions of the Supreme Court 
of the United States are merely persuasive authority and not binding 
precedents. 


In at least two instances state courts have held that the doctrine of 
virtual representation, referred to by Mr. Chief Justice Taft in the 
Coronado case,** is not applicable to damage suits at common law. 
Apparently this is not the universal rule, however. In Tucker v. Eat- 
ough,** a North Carolina case, reference was made to a statute pro- 
viding for joinder of parties when the question is one of common 
interest to many persons, or when the parties are so numerous that 
it is impracticable to bring them all before the court. The court held 
the statute to be merely permissive and not applicable to the circum- 
stances of this case where no member of the union was named as 
defendant, the defendant Eatough having been sued as an individual 
and as an agent of the union. 

Although some states, by virtue of statute, permit tort actions 
against unincorporated associations, and although it is possible to 
bring representative suits in some jurisdictions, these procedural 
rules do not owe their origin to the Coronado case. Moreover, the 
precedent set in that case with respect to the question of suability has 
had little or no influence upon state courts. Except where statutory 
changes have been made, the common law rule still controls and tort 
actions for damages caused by members of unions must be brought 
against the individual officers and members of such unions.*® 

Where actions have been brought against unincorporated associa- 
tions in states authorizing suits against such associations in their usual 


(2d) 860 (1932); Streib v. International Brotherhood of Boilermakers and Iron 
Ship Builders and Helpers of America, 335 Mo. 1221, 76 S. W. (2d) 400 (1934); 
Tucker v. Eatough, 186 N. C. 505, 120 S. E. 57 (1923); West v. Baltimore & Ohio 
Railroad Co., 103 W. Va. 417, 137 S. E. 654 (1927); see Wilson v. Coal Co. 215 
Towa 885, 246 N. W. 753 (1933); Johnson v. Albritton, 101 Fla. 1285, 134 So. 
563 (1931). 

™ 238 Ill. App. 123, 131 (1925). 

* United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 381-392 42 
Sup. Ct. 570 (1922). 

* 186 N. C. 505, 120 S. E. 57 (1923). See Note (1932) 10 N. C. L. Rev. 313. 

*In the following cases tort actions were brought against individual members 
of unions: R & W. Hat Shop, Inc. v. Sculley, et al, 98 Conn. 1, 118 Atl. 55 (1922); 
A. T. Stearns Lumber Co. v. Howlett, 260 Mass. 45, 157 N. E. 82 (1927); Alden 
Bros. v. Dunn, 264 Mass. 355, 162 N. E. 773 (1928); Mullin v. Seegers, 220 Mo. 
App. 847, 294 S. W. 745 (1925). 
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name and in states permitting such associations to be sued by starting 
the action against the officers or selected representative members, 
certain questions as to service of process have arisen. The decisions 
in such cases have been statutory interpretations. Thus, it was held 
in Pacific Typesetting Company v. International Typographical 
Union*® that when the union authorized its agent to employ all lawful 
means to secure the adoption of the 44-hour week in the printing 
trade in a certain city, it authorized him to carry on the business of 
the association to that extent and that service of process upon such 
agent was sufficient under the statute. In Hamilton v. Delaware 
Motor Trades, Inc.,8" where there was no provision as to service of 
process in the statute authorizing suits against unincorporated asso- 
ciations doing business in the state, it was held that personal service 
upon the president was sufficient. In the interpretation of the New 
York statute permitting suits against unions by starting the action 
against the president, the New York Supreme Court said in Andrews 
v. Local Union No.13** that service of process upon the individual 
holding the office of president did not confer upon the court juris- 
diction over the members of the union. And in Hagan v. Brick- 
layers’, Masons’, and Tile Setters Union No. 28% it was held that 
service upon the ninth vice-president of an unincorporated association 
was ineffective under the statute. 

Another problem involved in state cases has been that of placing 
upon the unincorporated associations responsibility for the acts of 
their members under the principles of agency. In Tannenbaum v. 
Hofbauer,” a recent New York case, the principles applicable to this 
problem are restated. That case was an action to recover damages for 
an assault and battery alleged to have been committed upon the 
plaintiff by nine unidentified men acting under the orders of a busi- 
ness agent of the defendant union. The evidence established (1) that 
the unlawful injury to the plaintiff was effected by an agent of the 
defendant union in furtherance of a strike called by the union; (2) 
that no by-laws, resolution, or official decree authorized this tortious 
act; and (3) that the unlawful activities of the union agents were 
not continued over a long enough period and were not otherwise 
notorious enough to warrant an inference that the members of the 
defendant union knew of these illegalities and acquiesced in them. 
The court pointed out that in an action for damages against a volun- 
tary unincorporated association, facts must be alleged and proved 
rendering all members of the association liable, that liability of mem- 
bers may be established by public acts of the association itself or 
by acts of its officers, agents or members known to the membership 
and actively or passively approved, that to identify the labor union 
with the acts of individuals so as to sustain an action for damages, 





125 Wash. 273, 216 Pac. 358 (1923). 

* 34 Del. 486, 155 Atl. 595 (1931). 

133 Misc. Rep. 899, 234 N. Y. Supp. 208 (1929). 
* 143 Misc. Rep. 591, 256 N. Y. Supp. 898 (1932). 

“142 Misc. Rep. 120, 253 N. Y. Supp. 90 (1931). 
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clear and convincing evidence is required. The court held that the 
evidence was insufficient to take the case to the jury. 


The foregoing survey of recent federal and state cases would seem 
to support the conclusion that there are serious legal difficulties ahead 
of the plaintiff who seeks to recover an award of damages in an 
action against an unincorporated association, and that unincorporated 
labor unions generally are adequately protected from destruction by 
damage suits.‘ Although such associations are suable as entities 
in the federal courts under the rule of the Coronado case, it is ex- 
tremely difficult to establish the requisites of jurisdiction, either on 
the theory of violation of the anti-trust laws or on the theory of 
diversity of citizenship. Assuming that jurisdiction of the federal 
court is established, there is the further problem of proving, under the 
principles of agency, that the association is liable for the tortious 
acts of individual members. An action cannot be brought in a state 
court against an unincorporated association unless the particular 
state permits such association to sue and be sued in its association 
name. In some states there is express statutory authorization for 
such actions and a few states apparently permit representative suits 
in equity, but there are still many jurisdictions which adhere to the 
common law rule of non-suability in the absence of statute. In 
such states the plaintiff has no remedy at law except against the in- 
dividuals who participated in the tortious act; and this may prove 
to be valueless for various reasons. Moreover, in those states in which 
unincorporated associations are suable the plaintiff has the burden of 
establishing, according to the principles of agency, associational re- 
sponsibility for the tortious acts of individual members of the asso- 
ciation. 

Francis W. LAureENT.* 


PLEADING—INSURANCE—AUTOMOBILE LIABILITY INSURANCE— 
RicHT oF INyJuRED Party TO JoIn INSURER IN THE ORIGINAL 
ACTION oR TO SUE INsuRER ALONE.—Recent statutes and decisions 
invite discussion of the right of a person injured through the neg- 
ligence of an insured automobile operator to join the insurer in the 
original action for damages or to proceed against the insurer alone. 

It may be said at the outset that where such rights are recognized 
they are based solely on statutory provisions. Furthermore, with the 





“ Apparently there have been only five reported cases since 1922 in which 
damages have been awarded in tort actions against labor unions, viz: United Mine 
Workers v. Coronado Coal Co., 268 U. S. 295, 45 Sup. Ct. 551, 69 L. ed. 963 
(1925); Local Union No. 65 of Amalgamated Sheet Metal Workers International 
Alliance v. Nalty, 7 F. (2d) 100 (C. C. A. 6th, 1925); Dextone Co. v. Building 
Trades Council, 60 F. (2d) 47 (C. C. A. 2d, 1932); Grand International Brother- 
hood of Locomotive Engineers v. Green, 210 Ala. 496, 98 So. 569 (1923); Brick- 
layers’, Masons’ and Plasterers’ International Union of America v. Seymour Ruff 
& Sons, Inc., 160 Md. 483, 154 Atl. 52 (1931). For detailed discussion of these and 
other cases see Witte, The Government in Labor Disputes (1932), c. VIII. 

* Graduate (1923) United States Naval Academy, M.B.A. (1934) Stanford Uni- 
versity, LL.B. (1937) University of Wisconsin. Member of the Wisconsin Bar. 
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exception of Louisiana and Wisconsin, in the states which have 
created them, these rights have apparently been rather narrowly 
limited by the creating statutes, the so-called Motor Carrier Acts,} 
relating principally to common carriers. 

I. At common law there was no right to join counts in contract 
and tort in the same action.” Although it has been said in a particu- 
lar action where a surety was joined with the insured that the whole 
action sounded in contract,’ it is generally recognized that, at least 

far as automobile liability insurance is concerned, the liability 

/of the insurer and insured is contract and tort respectively, and 
therefore statutory permission is necessary to sustain their joinder.* 
Another difficulty concerning joinder is the inherent difference in 
types of automobile policies. One type is the indemnity policy which 
insures the automobile operator against Joss actually sustained by 
him. Another is the liability policy which insures against legal 
liability. In the former there is no cause of action against the insurer 
until the insured has actually paid a claim; consequently if the in- 
sured happens to be judgment proof, the insurer escapes liability en- 
tirely.2 In the liability policy on the other hand, the liability of the 
insurer attaches at the moment the insured himself becomes legally 
liable. Under this type of policy, once the injured person obtains 
a judgement against the insured, he can maintain an action at law 
or a suit in equity against the insurer.® 
Legislation has in effect almost universally converted indemnity 
policies into liability policies.’ Such statutes might reasonably be 
construed as giving the injured party a right to join the insurer in 
the original action, at least in the absence of qualifying provision in 
the policy. To protect themselves against this possibility insurers 
generally provide in their policies that no action shall be brought 
against the insurer until a judgment against the insured has been 
obtained in a prior action. Furthermore, a great variety of declara- 
tions, agreements, exclusions and conditions are generally incorpor- 
ated in policies which may result in complete defenses, at least as be- 
tween the insurer and insured. Thus, either by virtue of settled rules 
of practice, or differences in types of policies, or the use of “no action” 
\ clauses, joinder of the insurer was generally impossible aside from 
the statutory development hereinafter discussed. 


“NV 





*It remains to be seen whether Financial Responsibility Laws, of which a 
large number have recently been enacted, will widen the applicability of the prin- 
ciple of joinder or sole defense. 

71 Am. Jur. Actions, §75. 

* Ingram v. Evans, 227 Ala. 14, 148 So. 593 (1933). 

*Smith Stage Co. v Eckert, 21 Ariz. 28, 184 Pac. 1001 (1919), 7 A. L. R. 
995 (1920). 

*Statutes now provide in practically all jurisdictions that the insolvency or 
bankruptcy of the insured shall not be a bar to an action against the insurer. See, 
for example, Wis. Stat. (1935) $204.30 (1). 

* A general discussion of the differences between indemnity and liability policies 
will be found in (1925) 37 A. L. R. 644, and (1933) 83 A. L. R. 677. 

"Note (1932) 7 Wis. L. Rev. 182. 
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II. Under modern statutes there has been a liberalising tendency 
toward safeguarding or speeding up eventual recovery against the 
insurer, especially toward permitting joinder of the insurer in the 
original action. In the majority of states joinder is still not allowed. 
On the other hand, there are a number of jurisdictions where the 
statutes either specifically permit joinder, or are so worded that they 
have been or may be so construed. 


Of the twenty four jurisdictions in which the question has arisen, 
courts of last resort in ten jurisdictions have construed particular 
statutes as permitting joinder of the insurer in the original action. 
These ten are Alabama,® California,® Kansas, Louisiana," New 
Mexico,!* Oklahoma,!* South Carolina,’ Tennessee,**> Washington’ 
and Wisconsin.'* Although the question has not been adjudicated in 
Minnesota, it seems from a dictum in Patterson v. Maloney"® that 
the Minnesota court would permit joinder in a proper case. It is to 
be remembered, however, that in all but the Louisiana and Wisconsin 
cases the particular policy involved had been issued to a common 
carrier under the terms of an ordinance or statute stating, in effect, 
if not in exact words, that such policy should be regarded as for the 
protection and benefit of the public.!® 

Jurisdictions which have denied the right despite particular sta- 
tutes on which a right to join might be predicated are Arizona,” 
Arkansas," Folrida,??_ Georgia,?* Iowa,24 Kentucky,2> Montana” 


* McWhorter Transfer Co. v. Peek, 232 Ala. 143, 167 So. 291 (1936). 

* Sundberg v. Ringel, 100 Cal. App. 545, 280 Pac. 557 (1929). 

* Twichell v. Hetzel, 64 P. (2d) 557 (Kan. 1937). 

"Stephenson v. List Laundry & Drycleaners, Inc.; 182 La. 383, 162 So. 19 
(1935). 

™ Lopez v. Townsend, 37 N. M. 574, 25 P. (2d) 809 (1933), 96 A. L. R. 342 
(1935). 

* Graves v. Harrington, 177 Okla. 448, 60 P. (2d) 622 (1936). 

“ Thompson v. Bass, 167 S. C. 345, 166 S. E. 346 (1932); Andrews v. Poole, 
188 S. E. 860 (S. C. 1936). 

** Chattanooga Dayton Bus Line v. Burney, 160 Tenn. 294, 23 S. W. (2d) 
669 (1930). 

* Devoto v. United Auto Transportation Co., 128 Wash. 604, 223 Pac. 1050 
(1924). The position of the Washington court is anomalous in that in two recent 
cases—Kesseleff v. Sunset Highway Motor Freight Co., 187 Wash. 642, 60 P. 
(2d) 720 (1936), and Mitchell v. Cadwell, 62 P. (2d) 41 (Wash. 1936)—joinder 
has been denied. The cases arose under the same statute as in the Devoto case 
and yet the court pretends not to overrule the Devoto case. 

( ™ The latest Wisconsin case is Sheehan v. Lewis, 218 Wis. 588, 260 N. W. 633 
1935). 

* 181 Minn. 437, 440; 232 N. W. 790, 791 (1930). 

” The implications of such statutes and the holdings under them will be con- 
sidered hereafter. 

* Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 Pac. 1001 (1919), 7 A. L. R. 
995 (1920). 

* Universal Automobile Insurance Co. v. Denton, 185 Ark. 899, 50 S. W. (2d) 
592 (1932). 

* Artille v. Davidson, 170 So. 707 (Fla. 1936). 

* Russell v. Burroughs, 188 S. E. 451 (Ga. 1936). 

* Aplin v. Smith, 197 Iowa 388, 197 N. W. 316 (1924); Ellis v. Bruce, 215 
Iowa 308, 245 N. W. 320 (1932). 
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New Jersey,?* Ohio,”* South Dakota,?® Texas,2° West Virginia*’ and 
the Federal District Court of Minnesota.*? In North Carolina** 
and Rhode Island** the legislatures ultimately denied specifically the 
right of joinder. 

The courts in permitting or dtnying joinder under various 
statutes may adopt one or more methods of reasoning. Thus, the 
decision may turn on whether the common law rule against joinder 
of tort and contract counts in the same action has been abrogated 
generally in the particular jurisdiction ;*° whether the policy involved 
was a liability or indemnity policy ;3* whether the policy contained 
a “no action” clause ;°7 or what the court feels was the legislative 
intent in passing the particular statute.** 

Apparently only in five jurisdictions has the injured person 
been permitted to bring his original action for damages against the 
insurer alone. Those jurisdictions are Georgia,®® Iowa,* Louis- 





™ New York Indemnity Co. v. Ewen, 221 Ky. 114, 298 S. W. 182 (1927). 

* Conley v. United States Fidelity & Guaranty Co., 98 Mont. 31, 37 P. (2d) 
565 (1934). 

* Damian v. Damian, 6 N. J. Misc. 849, 143 Atl. 3 (1928). 

™* Canen v. Kraft, 41 Ohio App. 120, 180 N. E. 277 (1931). 

* Zeigler v. Ryan, 63 S. D. 607, 262 N. W. 200 (1935). 

* Bluth v. Neeson, 94 S. W. (2d) 407 (Texas 1936). 

™O’Neal v. Pocahontas Transporattion Co., 99 W. Va. 456, 129 S. E. 478 
(1925). 

* Chariton v. Van Etten, 55 F. (2d) 418 (D. C. Minn. 1932). In spite of the 
dictum found in Patterson v. Maloney, 181 Minn. 437, 440, 232 N. W. 790, 791 
(1930), Sanborn, J., speaking for the Federal Court, said he did not believe the 
Minnesota Supreme Court would permit joinder if faced squarely with a case 
requiring a decision on that question. 

* Williams v. Frederickson Motor Express Lines, Inc., 195 N. C. 682, 143 S. E. 
256 (1928). This holding is a reversal of the court’s former position announced 
in Harris v. Transit Co., 192 N. C. 545, 135 S. E. 460 (1926), and was made 
necessary by N. C. Pub. Laws (1927) c. 136, §6 providing that “. . . the assurer 
shall not be joined in the action against the assured. . . ” 

“R. I. Pub. Laws (1936) c. 2422, §7 providing that an injured person suing 
the negligent insured “shall not join the insurer as defendant” effectively precludes 
any question of joinder. Prior to its original passage in 1921, joinder had been 
— in Rhode Island. See Morrell v. Lalonde, 44 R. I. 20, 114 Atl. 178 

1921). 

See the cases cited above from Arizona, Florida, Georgia, Montana, Okla- 
homa, West Virginia and the Federal District Court of Minnesota in notes 4, 13, 
20, 22, 23, 26, 31, 32. 

See the cases cited above from California, Kansas, Kentucky, New Jersey, 
Oklahoma, South Carolina, South Dakota and Texas in notes 9, 10, 13, 14, 25, 
30, 31. 

“Note (1932) 7 Wis. L. Rev. 182. 

See the cases cited above from Alabama, Arkansas, Iowa, Louisiana, New 
Mexico, North Carolina, Ohio, Rhode Island, Tennessee, Washington and Wis- 
consin in notes 3, 4, 8, 11, 12, 15, 16, 17, 20, 21, 24, 25, 28, 33, 34. 

* Great American Indemnity Co. v. Vickers, 183 Ga. 233, 188 S. E. 24 (1936). 
It is interesting to note that in Russell v. Burroughs ,188 S. E. 451 (Ga. 1936), 
decided one month after the Vickers case, the Georgia Supreme Court denied the 
right of joinder. 

“Curtis v. Michaelson, 206 Iowa 111, 219 N. W. 49 (1928). 
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iana,*? Rhode Island** and Wisconsin.** The Georgia court reasoned 
that, since the Georgia Motor Carrier Act** intended insurance 
policies issued thereunder to be solely for the benefit of injured 
persons, the contract constituted a primary obligation on the part 
of the insurer and therefore the sustaining of actionable injury 
was the only condition precedent to bringing a suit thereon by the 
injured person. The Iowa court likewise based its decision on a 
statute*® providing that such policy should be for the benefit of 
the public. The court said that when the wrongdoer was absent 
from the state “without leave” the right of the public could not be 
defeated by a denial of a right to sue the insurer directly. In each 
of the Rhode Island cases summons issued to the tortfeasor had been 
returned “non est inventus”. The Rhode Island Statute*® specifically 
provides that action may be brought directly against the insurer 
in such cases. 

In Louisiana the statute*’ specifically provides that the original 
action for damages may be brought against the wrongdoer and 
insurer jointly or against the insurer alone. 

The Wisconsin doctrine is based on the reasoning that since 
the insurer is the real party in interest and has absolute control over 
settlement of claims or suits against the insured, and since the 
statute*® makes the insurer directly liable to persons entitled to 
recover from the wrongdoer, the insured is a proper but not a 
necessary party to the suit brought by the injured person. 

Given the right to join the insurer or to sue the insurer alone 
in the original action for damages, what other questions, procedural 
or substantive, are likely to arise? In the cases decided so far, 
apparently no trouble has arisen from the procedural standpoint. 
When the plea in abatement or demurrer on grounds of misjoinder 
or premature suit has been overruled, apparently the insurer proceeds 
just as it would have done if the insured had been the only named 
defendant. 





“ Reeves v. Globe Indemnity Co., 185 La. 42, 168 So. 488 (1936). 

“Luft v. Factory Mutual Liability Insurance Co., 51 R. I. 452, 155 Atl. 526 
(1931); Martin v. Zurich Gen’l. Acc. & Liability Insurance Co., 84 F. (2d) 6 
(C. C. A. Ist, 1936) ; cert. denied, 299 U S. 579, 81 L. ed. 8, 57 Sup. Ct. 111 (1936). 

* Elliott v. Indemnity Insurance Co., 201 Wis. 445, 230 N. W. 87 (1930); 
Oertel v. Williams, 214 Wis. 68, 251 N. W. 465 (1933). Rosenberry, C. J., dis- 
sented in both cases, asserting that the holding of the majority wiped out the con- 
tract right of the insurer to defend in the name of the insured by making the right 
dependent on the discretion of a trial court and further by the holding that the 
insurer had now become a “principal”; see also Suschnick v. Underwriters Casualty 
Co., 211 Wis. 474, 248 N. W. 477 (1933). 

“Ga. Laws (1931) 199. 

“Towa Code (1927) §§5105a26, 10982. 

“R. I. Gen. Laws (1923) c. 258, §7. 

“La. Gen. Stat. (1932) § 4248. 

“Wis. Stat. (1931) §85.93 (formerly 85.25); cf. $260.11. 
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Does the statute creating the right have extra-territorial effect? 
Rhode Island*® and Wisconsin®® have answered in the negative. 
Louisiana®™ has reached the opposite result. 

What is the procedure where there is a cross issue between the 
insurer and insured, or between the insurer and another person? 
Under the Wisconsin statute5? the court may, upon motion of any de- 
fendant, cause any person who may be liable on the cross issue to be 
made a party defendant, or the court may direct a separate trial of 
the question of the insurer’s liability.® 

What, if any, effect have the statutes permitting joinder or action 
against the insurer alone upon substantive rights and obligations? 
In Elliott v. Indemnity Insurance Company of North America™ the 
Wisconsin court, in permitting suit against the insurer without 
joining the representative of the deceased insured, said : 


“Sec. 85.25, Stats. 1927, being incorporated into the policy as a part thereof, 
the policy became a contract for the benefit of the party injured whose 
damages are covered by the policy.’”™ 


Chief Justice Rosenberry, dissenting, made the following objection: 


“While Sec. 85.25 has been sustained and recoveries have been permitted under 
it against the insurer, the court has held over and over again as in Morgan 
v. Hunt, 196 Wis. 298, 220 N. W. 224, that the Hability of the insurer is sub- 
ject to the terms of the contract of insurance. 

“The right to defend in the name of the insured is under this policy a 
contract right which is wiped out entirely by the decision in this case. It is 
no answer to say that tht insurer may make an application to the trial court 
to require the assured to be made a party. That view makes the right of the 
insurer dependent upon the discretion of a court. While I realize that in this 
particular case, making the estate of the insured a party to the proceeding 
would be largely a matter of form rather than of substance, nevertheless I 


“Coderre v. Travelers’ Insurance Co., 48 R. I. 152, 136 Atl. 305 (1927); 
Riding v. Travelers’ Insurance Co., 48 R. I. 433, 138 Atl. 186 (1927). 

*” Byerly v. Thorpe, 221 Wis. 28, 265 N. W. 76 (1936); Kilcoyne v. Trausch, 
222 Wis. 528, 269 N. W. 276 (1936); cf. Sheehan v. Lewis, 218 Wis. 588, 260 
N. W. 633 (1935). 

™Stephenson v. List Laundry & Drycleaners Inc., 182 La. 383, 162 So. 19 
(1935) ; Robbins v. Short, 165 So. 512 (La. App. 1st Circ. 1936). Quaere: as to the 
constitutionality of the statute as so applied. 

™ Wis. Stat. (1935) §260.11 (2). 

"In Suschnick v. Underwriters Casualty Co., 211 Wis. 474, 248 N. W. 477 
(1933), the insured having died as a result of the accident, plaintiff brought her 
action directly against the insurer. Defendant’s plea in abatement was overruled. 
One defense of the insurer was that the policy had been obtained by fraud of the 
deceased. The issue of fraud was tried in the same action with the issues of negli- 
gence and contributory negligence; cf. Sheehan v. Lewis, 218 Wis. 588, 260 N. W. 
633 (1935), where the issue of coverage was stipulated to be tried by the court. 
je opinion treats the’statute as permitting a separate trial in the discretion of 

e court. 

* 201 Wis. 445, 230 N. W. 87 (1930). In this case the owner and driver of 
the car had died before commencement of the action and his estate being insolvent 
the injured person brought suit against the insurer alone. Defendant demurred on 
grounds that there was a defect of parties defendant and that the complaint did 
not state facts sufficient to constitute a cause of action against the insurer. The 
trial court overruled the demurrer on both points. 

= Id. at 448 (Italics supplied). 
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think the insured has a contract right in the enjoyment of which he should be 

protected by the judgment of the court even though in a particular case it 

may not be very valuable.”™ 

In Oertel v. Williams,®" where a non-resident insured was joined 
but made no appearance and was not served, the court allowed the 
action to continue against the insurer alone. Again the Chief 
Justice objected, as follows: 


“ |. . The situation looked forward to in Elliott v. Indemnity Ins. Co., 201 
Wis. 445, 230 N. W. 87, is now present. Under the laws as declared in the 
opinion of the court the insurer now becomes a principal and is now compelled 
at his risk to defend the insured without the aid, co-operation, or even the 
presence of the insured. If recovery is had against the insurer, the insured is 
not bound thereby. Further, the insurer is not permitted to litigate the question 
of its liability under the policy, as that could only be done in he presence of 
the insured, he being a necessary party thereto.”™ 


Although neither case actually involved a defense based on 
breach of duty by the insured or lack of coverage under the policy, 
the implication of those cases is significant. The majority of the 
court, according to Chief Justice Rosenberry’s interpretation, re- 
garded the insurance policy as an ordinary third party beneficiary 
contract.5® If so, the fundamental character of the contract has 
been changed. The Louisiana Appeals courts has taken such a view 
with reference to certain types of provisions in a liability policy. 
Thus, coverage “within the terms and conditions of the policy” 
has been held to refer only to the warranties and conditions therein 
with which the injured person could comply.* The fact that the 
negligent person had a defense of coverture against the injured party 
has been held not available to the defendant insurer.“4 A “no 
action” clause is not a defense to a direct action by the injured 
person, although the clause would be a defense to an action by the 
insured.® 





* Id. at 449 (Italics supplied). 

214 Wis. 68, 251 N. W. 465 (1933). 

"Id. at 72. 

* As to third party beneficiary contracts in general see: Page, Beneficiary Con- 
tracts in Wisconsin (1921) 1 Wis. L. Rev. 216, 274; and Page, The Power of the 
Contracting Parties to Alter a Contract for Rendering Performance to a Third 
Person (1937) 12 Wis. L. Rev. 141. 

® Edwards v. Fidelity & Casualty Co., 11 La. App. 176, 123 So. 162 (1929). 
Contra: Howard v. Rowan, 154 So. 382 (La. App. 1934). See footnote 61, infra. 

Edwards v. Royal Indemnity Co., 182 La. 171, 161 So. 191 (1935). The 
reasoning of this case is quite definitely contrary to the reasoning of Segall v. 
Ohio Casualty Co., 272 N. W. 665 (Wis. 1937), denying recovery by a minor against 
her negligent father’s insurer. The Louisiana court reasoned that coverture was a 
personal defense, and that the family discord likely to result from a suit between 
husband and wife could not occur when the suit was against the insurer. The 
Wisconsin court reasoned that the policy is one of liability, and the parent is not 
liable for negligent injury to a minor child. The Louisiana court also distinguished 
defenses as between insurer and insured from defenses between the insured and 
the injured party. 

Jones v. Shehee Ford Wagon & Harness Co., Inc., 183 La. 293, 163 So. 129 
(1935). Accord: Heinzen v. Underwriters Casualty Co., 208 Wis. 512, 243 N. W. 
448 (1932). 
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It may be questioned whether the Wisconsin doctrine as inter- 
preted by Chief Justice Rosenberry is as broad as stated. In Sus- 
chnick v. Underwriters Casualty Company,® where the issue of the 
insured’s fraud on the insurer was litigated together with the ques- 
tion of negligence, the availability of the defense was not questioned. 
The court has thus far not considered in this connection the provision 
of Section 260.11 (2),® which seems quite clearly in point. In 
Sheehan v. Lewis® the court in passing remarked that Section 260.11 
puts a separate trial as to insurance coverage within the discretion of 
the trial court, but did not discuss in any detail the problem of de- 
fenses in general between the insurer and insured in actions by the 
injured party against the insurer, either where the company was 
sued alone or joined with the insured.* 

On April 7, 1937, the Wisconsin Supreme Court decided the case 
of Segall v. Ohio Casualty Company,® holding that the insurer could 
set up in defense of an action on the policy the non-liability of the 
insured, a father, to the injured party a minor child. The court 
stressed the distinction between a liability policy and an accident 
policy, and reasoned that to allow recovery would convert the former 
into the latter. It would seem, then, that in Wisconsin the insurer 
is not liable unless the insured is liable to the injured party, but is 
liable to the injured party even though it may not be liable to the 
insured.** In other words, the distinction lies between defenses as be- 


“211 Wis. 474, 248 N. W. 477 (1933). See note 53, supra. 

“In third party beneficiary contracts generally fraud by the promisee is a 
defense to an action by the beneficiary against the promisor. See 4 Page, Con- 
tracts (2d. ed. 1920) §2393 and 2 Page, Contracts (1929 Supplement) §2393. The 
Wisconsin court has not decided the question. Assuming fraud might not be a 
defense to an action on an ordinary third party beneficiary contract, should it have 
been allowed in the principal case? 

® This section provides as follows: “When any insurer shall be made a party 
defendant pursuant to this section and it shall appear at any time before 
or during the trial that there is or may be a cross-issue between the insurer and the 
insured, or any issue between any other party and the insurer involving the ques- 
tion whether the insurer would be liable if judgment should be rendered against the 
insured, the court may, upon motion of any defendant in any such action, cause 
the person, who may be liable upon such cross-issue, to be made a party defendant 
to said action and all the issues involved in said controversy determined in the 
trial of said action. Nothing herein contained shall be construed as prohibiting the 
trial court from directing and conducting first a trial aes to whether or not the 
insured is liable to the plaintiff or other party and directing a separate trial on 
the issues involving the question whether under its policy the insurer is liable for 
the payment in whole or in part of any judgment against the insured or the 
amount of such liability.” (Italics supplied). 

* 218 Wis. 588, 260 N. W. 633 (1935). 

See the following cases indicating that joinder does not affect defenses which 
the insurer could otherwise maintain against the insured: Sundberg v. Ringel, 
100 Cal. App. 545, 280 Pac. 557 (1929); Thompson v. Bass, 167 S. C. 345, 166 
S. E. 346 (1932); Andrews v. Poole, 188 S. E. 860 (S. C. 1936); Western Auto- 
mobile Casualty Co. v. Burnell, 17 Tenn. App. 687, 71 S. W. (2d) 474 (1933); 
Sheehan v. Lewis, 218 Wis. 588, 260 N. W. 633 (1935). 

"272 N. W. 665 (Wis. 1937). The court relied on Weichmann v. Huber, 211 
Wis. 333, 248 N. W. 112 (1933), holding that the insurer was not liable where 
the action had abated due to the death of the insured. 
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tween the insured and the injured party, which the insurer may set up, 
and between the insurer and the insured, which the insurer may 
not set up. The Louisiana Supreme Court has taken exactly the 
opposite stand.®® 

Quaere: Whether such a distinction is justified if the analogy of 
ordinary third party beneficiary contracts is applied? If not, the 
Wisconsin court in the Segall case misapplied the “liability” feature 
of such policies.” 

With the growing attitude that automobile liability insurance is 
for the benefit of injured third persons™\—and this despite the pains 
taken by insurance companies to point out that their policies are 
not for the benefit of such persons’*—many of the incidents of third 
party beneficiary contracts™ are likely to be applied to such insur- 
ance." 

Granted that the question of defenses on policies is affected by 
the view of the courts as to whether or not they are third party bene- 
ficiary contracts,"* the problem seems to be to what extent such de- 
fenses shall be abrogated. The view of the Louisiana court in Ed- 
wards v. Fidelity & Casualty Company™ that a defense based on 
breach of warranties or conditions in the policy is available against 
the injured person only to the extent to which the latter could have 
complied with them seems to have merit. On the other hand, it 
seems clear that a defense based on “coverage” should be as good 
against the injured third person as against the insured, since the 
insurer has received no consideration for the assumption of the 
risk.7® The defense of fraud by the insured seems to lie in a field 
between the two foregoing types of defenses. The question of 
whether such fraud can be set up as a defense in an action by the 





** But see Watkins v. Watkins, 210 Wis. 606, 612, 245 N. W. 695, 697 (1933) 
where, although the facts of the case did not require a decision on the question, 
the Wisconsin court held valid as against the injured person a defense by the 
insurer alleging breach of policy provisions because of lack of cooperation by the 
insured. The court said that a third party claiming the benefit of the contract 
takes the right subject to all the terms and conditions of the contract creating 
the right. 

See note 61, supra. 

Cf. Note (1936) 11 Wis. L. Rev. 293 discussing an analogous situation 
dealing with the insurer’s liability to the insured based on the negligent driving 
of the insured’s car by a third person. 

™ See Elliott v. Indemnity Insurance Co. of North America, 201 Wis. 445, 
448; 230 N. W. 87, 89 (1930). 

™See Sawyer, Automobile Liability Insurance (1936) 67, 68, 149, 155. 

® See note 59, supra. 

™* But on May 27, 1937 the Wisconsin State Senate defeated a bill which 
would have prevented insurers from setting up as defenses to an action by the 
injured third person, concealment of relevant facts or lack of co-operation by 
the insured. 

See Sawyer, Automobile Liability Insurance (1936) 132. 
™ 11 La. App. 176, 123 So. 162 (1929). 
* See Gallopin v. Continental Casualty Co., 7 N. E. (2d) 771 (Ill. App. 1937). 
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injured person will depend upon the extent of the desire to protect 
such person. Apparently it will be recognized as a valid defense.” 

Legislatures are groping for a solution to the problem of uncom- 
pensated injuries arising from auto accidents. The most recent at- 
tempt has been in the form of Financial Responsibility Laws,"* but 
it is admitted that they come far from solving the problem. Insurance 
companies complain of the present inadequacy of liability insurance 
rates and object to extensions of liability by legislation or judicial de- 
cision on the ground that practically it is difficult to raise rates suffi- 
ciently to cover the added liability. The answer to the problem lies 
eventually with the legislatures. In the meantime the courts must do 
what they can. 

LouGEE STEDMAN. 


TAXATION—VALUATION OF REAL Estate In Wisconsin.1—It is 
provided in section 70.32 (1) of Wisconsin Statutes (1935) that 
“real property. shall be valued by the assessor from actual view or 
from the best information that the assessor can practically obtain, 
at the full value which could ordinarily be obtained therefor at 
private sale.”* In the ordinary situation the full value which could 
ordinarily be obtained at private sale, or the market value, is de- 
termined by a comparison of sales of like properties, and in these 
cases there is little difficulty, the real problem arising in those cases 
where such comparisons are impossible. In such instances a fictitious 
sale is constructed, following certain rules of construction. The theory 
of those rules, as decided by the Wisconsin Supreme Court in the 
course of a long line of decisions, is the subject of the following dis- 
cussion. 

The first consideration is the nature of the sale so constructed. 
The court has overturned assessments arrived at by determining 
what the property in question would bring at a forced sale for cash,’ 
or what it would bring had all the property in the city been thrown 
on the market on the day of the assessment. But where the assessor 
fixed the value of the land at “what it would have sold for right 
off, then and there—a quick sale”, the court sustained the assessment 
and said that the assessor, by such statement, “presupposed purchasers 
with money, then and there desirous of buying, and land-owners then 
and there desirous of selling”, and “a private sale as distinguished 


™ See Suschnick v. Underwriters Casualty Co., 211 Wis. 474, 249 N. W. 477 
(1933) cited supra note 53. As to defenses in general compare the situation under 
Financial Responsibility Laws, e.g. Wis. Stat. (1935) §85.08 (14), where apparently 
the injured party need only prove negligence to hold the insurer, without regard 
to policy provisions other than the limitation as to amount of recovery. See 
Sawyer, Automobile Liability Insurance (1936) 132. 

™ For an extended discussion of such laws see Legis. (1936) 12 Wis. L. Rev. 96. 

*For a very thorough and very helpful treatment of this problem generally, 
see Bonbright, Valuation of Real Estate for Tax Purposes (1934) 34 Col. L. Rev. 
1397. 

* Italics supplied. 

* Goff v. The Board of Supervisors of Outagamie County, 43 Wis. 55 (1877). 

*Salscheider v. City of Ft. Howard, 45 Wis. 519 (1878). 
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from a forced public sale”. Although in this last case the court 
seemed to attach an exaggerated meaning to the assessor’s statement, 
the cases do seem to hold consistently that the imagined sale must 
be a private one with ready buyers. 

But to what extent will the court go in constructing this fictitious 
sale, and, once the sale is imagihed, what are the considerations which 
determine the price which the fictitious buyer will pay? In the 
Webster-Glover Company case® the court said that the statute “pre- 
supposes an owner desirous of selling, and a purchaser with means 
desirous of buying, otherwise there could be no private sale”.?. Does 
that mean that a willing buyer will be presupposed in every instance, 
even where the property is of a peculiar value to the owner but would 
sell for much less if an actual sale were held? If such a buyer will 
not be made constructively available, then the property might be as- 
sessed far below any obviously fair value. But on the other hand, 
if a willing purchaser is presupposed in the case where the property is 
of value to the owner only, can it be fairly said that the valuation is 
indicative of the market value? A brief resume of the decisions of 
the court since 1900 shows an attempt to solve this problem with 
questionable success. 

In its attempt the court has gained a reputation for stringently 
applying the “market value” rule.* To appreciate the rigid application 
which has been made at times it should be remembered that “the 
assessor’s valuation is prima facie correct, and will not be set aside 
in the absence of evidence showing it to be incorrect.”® Nevertheless 
the court has several times upset assessments for failure to comply 
strictly with the “market value” rule. 

In the case of State ex rel. Oshkosh Country Club v. Petrick'® 
the assessment admittedly included improvements which were of value 
only to the country club and the assessment was therefore reduced by 
the circuit court. On an appeal by the town the decision was affirmed 
on the grounds that a proper assessment would consider the value of 
the property for the purposes for which it would be purchased, 
namely, farming, and not for the purpose of the special gratification 
of its owners. 

A few years later this rule was forcefully reasserted in State ex 
rel. Northwestern Mutual Life Insurance Co. v. Wether! In that 
case a memorial office building was valued at an amount approximat- 
ing its intrinsic worth to the owner and a substantial reduction of 
the valuation by the circuit court was affirmed on the grounds that 


* Webster-Glover Lbr. & Mfg. Co., Ltd. v. St. Croix County, 63 Wis. 647, 
24 N. W. 417 (1885). 

* Ibid. 

"Id. at 651. 

* Bonbright, Valuation of Real Estate for Tax Purposes (1934) 34 Col. L. 
Rev. 1397. 

* Worthington Pump & Mach. Corp. v. City of Cudahy, 205 Wis. 227, 229, 237 
N. W. 140, 141 (1931) (citing cases). 

#172 Wis. 82, 178 N. W. 251 (1920). 

™177 Wis. 445, 188 N. W. 598 (1922). 
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the proper test is not such intrinsic worth, but the selling value. The 
court vigorously objected to the fiction that the owner should be con- 
sidered as both seller and buyer and refused to presuppose a buyer 
who would use the building for the peculiar purposes for which the 
owner used it. The decision further held that location, cost less de- 
preciation, replacement value, and revenue derived from use are 
proper considerations in determining that selling value. 

In State ex rel. Park Falls Lumber Company v. Stauber’? the 
assessors testified that they had made their valuation with the inten- 
tion of determining the private sale value. And yet the supreme 
court upset the assessment which relied on their testimony because 
they “did not possess sufficient knowledge of the subject matter, viz. 
the private sale value of lumber-mill equipment, to qualify them as 
competent witnesses”. Just how anyone could qualify as a witness in 
a case like this where there were no actual sales is not made clear in 
the majority opinion from which three of the justices vigorously dis- 
sented. The decision probably stands as the extreme example of strict 
application of the “market value” rule. 

However, the record of the decisions is not lacking in cases where 
the assessment statute has been more liberally construed. Assess- 
ments have not always been set aside because they were computed on 
the intrinsic value to the owner. In State ex rel. N. C. Foster Lumber 
Company v. Williams** the court upheld the assessment of a mill 
for which there were no potential purchasers, even though the assess- 
ment was chiefly supported by a witness who adopted as his standard 
of valuation “what the property would ordinarily sell for at private 
sale, assuming that a buyer with the same opportunity for the use of 
that mill as the present owner was at hand and had the means to 
buy it”.’* The following language of the court hardly forecasts the 
logic of the Northwestern Insurance Co. case: 


The assumption in that hypothesis, that property valuable to one would 


be of substantially the same value to another, . . . and that where there are 
sellers of property there are ordinarily customers, is by no means unreason- 
able.”* 


In accord with this decision, the court, in State ex rel. Pierce v. 
Jodon," making no mention of State v. Wether" or State v. Pet- 





* 190 Wis. 310, 207 N. W. 409 (1926). 

* 123 Wis. 61, 100 N. W. 1048 (1904). 

“Td. at 69. 

* State ex rel. Northwestern Mutual Life Insurance Co. v. Weiher, 177 Wis. 
445, 188 N. W. 598 (1922). 

* State ex rel. N. C. Foster Lbr. Co. v. Williams, 123 Wis. 61, 70, 100 N. W. 
1048, 1051 (1904). 

7182 Wis. 645, 197 N. W. 189 (1924) (The decision is not clear as to whether 
the intrinsic worth to the owner is included, but the assessment is sustained on 
appeal by the owner and the principal ground for the appeal seems to be the fact 
that only the owner would pay the assessed price for the land at a sale and 
therefore that such assessed value could not be the market value). 

"177 Wis. 444, 188 N. W. 598 (1922). 
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rick,® upheld an assessment on a northwoods estate, extensively 
improved for recreational purposes, which assessment, in the absence 
of sales of like property, was based on computations of cost less de- 
preciation from which market value was determined, and not on the 
amount which actually available buyers might be expected to pay. 

In State ex rel. Gisholt Machine Company v. Norsman® an 
assessment of a factory and fixtures computed from cost less depre- 
ciation was objected to because it did not determine the actual market 
value. Pointing out that this was a type of property for which there 
was no record of sales, the court sustained the assessment because 
the assessor used cost less depreciation to reach market value. When 
the State v. Petrick case** was subsequently decided this decision was 
distinguished on the grounds that the property here could be sold for 
the purposes which gave it its high value, whereas such assumption 
apparently could not be made as to a golf course, or a memorial 
office building.”* 

In Worthington Pump & Machine Corporation v. Cudahy™ an 
assessment of $743,000 was supported by evidence of an income tax 
return and a report to stockholders. It was objected to by the 
owner, who showed that he had subsequently sold the property for 
$250,000. The court sustained the assessment on the grounds that 
the subsequent sale was not a true measure of value because of the 
motive behind the sale, and the income tax return and report to stock- 
holders were held competent evidence for reaching market value. 

In State ex rel. Flambeau Paper Company v. Windus** there was 
an attack on an assessment which was based on considerations of 
cost, depreciation, replacement value, earnings, industrial conditions, 
sales of like properties, book value, amount of insurance carried and 
the prospectus of the corporation. The assessment was sustained 
because all these factors enter into a determination of sale value. 

An assessment was attacked in State ex rel. North Shore De- 
velopment Company v. Axtell and the valuation offered in evidence 
by relator was based entirely on earning capacity, showing the tax on 
the existing valuation to be $1,000 in excess of the annual income. 
Because the relator’s appraisers clearly sought to fix the market value 
from their consideration of earning capacity, the supreme court held 
that evidence competent, but sustained the assessment because it was 
presumptively correct. However, in an earlier decision, State ex rel. 
Miller v. Thompson,”* where an assessment was sustained over the 
objection of the taxpayer that the assessor did not consider the fact 
that the property barely produced sufficient revenue to pay the taxes 


172 Wis. 82, 178 N. W. 251 (1920). 

168 Wis. 442, 169 N. W. 429 (1918). 

172 Wis. 82, 84, 178 N. W. 251, 252 (1920). 

™State ex rel. Northwestern Mutual Life Insurance Co. v. Weiher, 177 Wis. 

445, 188 N. W. 598 (1922). 

* 205 Wis. 227, 237 N. W. 140 (1931). 

* 208 Wis. 583, 243 N. W. 216 (1932). 

* 216 Wis. 153, 256 N. W. 623 (1934). 

* 151 Wis. 184, 138 N. W. 628 (1912). 
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thereon, the court held that such fact does not establish value and is 
not evidence of market value. 

A closely related problem is the use by assessors of formulae in 
making their valuations, since such practice hardly seems consistent 
with a strict application of the “market value” rule. In an early 
case*" it was held that an assessment, based entirely on a formula 
which valued timber land at standard rates based upon accessibility 
to a stream, the nature of the stream to which there was access, and 
the quantity of timber, was invalid because it did not “consider all the 
elements which enter into and constitute its value”. But in the 
Gisholt case** an assessment was sustained which was based upon 
a front-foot valuation. decreasing by the block as the distance from 
the business center increased. However, the court reconciled the 
Hersey case by pointing out that the assessor had considered other 
elements of value. In the Northwestern Insurance Company case 
the court found no fault with the assessor’s use of the basic fifty-three 
cents per cubic foot rule for large business buildings, because it was 
used only as a starting point, “to which was added or deducted the 
proper amount .. . [for elements] that would affect the sale value”. 

If it be assumed that there are consistent rules followed through- 
out the above cases, they must of necessity be broad ones, and so the 
only conclusions deducible therefrom are: 


1) The constructive sale is a private one with ready buyers. 


2) But such a sale presupposes a buyer who will purchase for 
that purpose for which any actual buyer would most probably 
use it. Thus, the court holds that a machine shop should be 
valued as such,® but a golf course should be assessed as farm 
land. 


3) If there are no sales from which to compute market value, 
such value can be determined from a host of considerations which 
are available to the assessor if they are used to determine the 
market value and that value alone. Thus, income, which is an 
invalid consideration in and of itself,®* may be used to ascertain 
market value ;** and cost less depreciation, although improperly 
used when it determines intrinsic worth,** is properly considered 
in finding the value at sale.** 


* Hersey v. Board of Supervisors of Barron County, 37 Wis. 75 (1875). 

™* 168 Wis. 442, 169 N. W. 429 (1918). 

” 177 Wis. 445, 188 N. W. 598 (1922). 

* State ex rel. Gisholt Machine Co. v. Norsman, 168 Wis. 442, 169 N. W. 429 
(1918). 

™ State ex rel. Oshkosh Country Club v. Petrick, 172 Wis. 82, 178 N. W. 251 
(1920). 

™ State ex rel. Miller v. Thompson, 151 Wis. 184, 138 N. W. 628 (1912). 

*State ex rel. North Shore Development Co. v. Axtell, 216 Wis. 153, 256 
N. W. 623 (1934). 

™ State ex rel. Oshkosh Country Club v. Petrick, 172 Wis. 82, 178 N. W. 251 
(1920). 

“State ex rel. Gisholt Machine Co. v. Norsman, 168 Wis. 442, 169 N. W. 429 
(1918). 
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4) As with considerations of income, cost and the like, formu- 
lae may be used if they will help to determine the market value 
without exclusion of other elements. 

James Hucues Jr. 
Oscar SHIENBROOD. 








RECENT CASES 


CONSTITUTIONAL Law — SpEcIAL AND Loca LEGISLATION — 
CLAssIFICATION.—In Milwaukee County v. City of Milwaukee et al.,} 
an act relating to hospitalization of indigents having communicable 
diseases, operative only in counties of 500,000 or over, was held valid. 
In Village of Whitefish Bay v. Milwaukee County’, an act relating 
to allocation of funds from delinquent tax collections in counties 
over 500,000 was held void. Both cases turned on the question of 
whether the statutes involved were local or general laws within the 
meaning of Article IV, Section 18 of the Wisconsin Constitution. 


The Constitution of Wisconsin contains the following provisions 
relating to local legislation : 


Art. IV, Sec. 18: “No private or local bill which may be passed by the legis- 
lature shall embrace more than one subject, and that shall be expressed in 
the title.” 
Art. IV, Sec. 31: “The legislature is prohibited from enacting any special or 
private laws in the following cases: .. . 
6) For assessment or collection of taxes or for extending the time for 
the collection thereof. . . . 
9) For incorporating any city, town, or village, or to amend the charter 
thereof.” 
Art. IV, Sec. 32: “The legislature shall provide general laws for the transaction 
of any business that may be prohibited by section thirty-one of this article, 
and all such laws shall be uniform in their operation throughout the state.” 


Other pertinent constitutional provisions are the equality clauses of 
the state* and federal® constitutions, and Art. IV, Sec. 23 of the 
Wisconsin constitution, which reads as follows: 


The legislature shall establish but one system of town and county govern- 
ment, which shall be as nearly uniform as practicable. 


Under these constitutional provisions, this question has often 
arisen, When is a law general in its scope, and when is it a private 
or local law? Obviously, any statute which the legislature may pass 
may be to some extent a special law; that is to say, it will never 
apply to every person in the state, but will only apply to certain classes, 
e.g. married women, industrial employees, etc. Accordingly, the ques- 
tion to be determined is always whether or not the statute in question 
applies to a class which is reasonably defined. With respect to statutes 
which apply to individual cities, counties, or other localities, or groups 


*271 N. W. 399 (Wis. 1937). 

7271 N. W. 416 (Wis. 1937). 

*For a history of this and the preceding section, see State ex rel. Busacker v. 
Groth, 132 Wis. 283, 286, 112 N. W. 431 (1907); the subject of local legislation 
is discussed by Cloe and Marcus, Special and Local Legislation (1936) 24 Ky. L. J. 
351. 

“Wis. Const. art. I, §1. Christoph v. Chilton, 205 Wis. 418, 237 N. W. 134 
(1931). 

*U. S. Const., Amendments, Art. XIV, §1. 
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of the same, the following rules seem to have been applied at various 
times :* 


(1) A law may be general in scope though it applies to 
counties or cities within one class as distinguished from other 
classes.” 


(2) Population is a proper standard of classification,§ even 
though the class is so constituted as to contain but one city or 
county.® 


(3) The classification must not be based solely on existing 
circumstances, but the class must be so constituted that new mem- 
bers can come into it.?® 

(4) The method of classification and the limits of the classi- 
fication must have a reasonable relation to the subject matter of 
the legislation in question." 


The difficult question presented in each case is whether or not 
the classification is germane to the purpose of the legislation under 
the fourth rule above. To what extent should the court be precluded 
from inquiring into the propriety of the distinctions which the legis- 
lature has made? It was said in Wisconsin Central Railway v. Su- 
perior: 


. . . In passing such an act as the one under consideration the legislature must 
determine that it is proper and appropriate for the class to which it applies. 
Must it also determine that it is neither proper nor appropriate to extend its 
operation to any other class, and must its conclusion in this regard be subject 
to review by the courts? . .. The question should be answered in the 
negative... .” 


On the other hand, in each case where the court has examined the 
relationship of the classification to the object of the law, it has in fact 
taken judicial notice of conditions existing which did or did not 





* Johnson v. City of Milwaukee, 88 Wis. 383, 60 N. W. 270 (1894); State ex 
rel. Risch v. Trustees, etc., 121 Wis. 44, 98 N. W. 954 (1904). 

‘Johnson v. City of Milwaukee, 88 Wis. 383, 60 N. W. 270 (1894). 

* State ex rel. Scanlon v. Archibold, 146 Wis. 363, 131 N. W. 895 (1911). 

* Infra, notes 14-20 inc., 24-28 inc., 30-31 inc. 

* Burnham v. Milwaukee, 98 Wis. 128, 73 N. W. 1018 (1897); Wagner v. 
Milwaukee County, 112 Wis. 601, 88 N. W. 577 (1902); cf. Boyd v. City of 
Milwaukee, 92 Wis. 456, 66 N. W. 603 (1896) where an act applying only to cities 
of the first and second classes read: “No special assessment . . . shall be held in- 
valid for the reason that any contract which has heretofore or may hereafter be let 
contains . . . ” certain provisions. Held: valid as to the “hereafter” but void as 
to the “heretofore” because so much of the law as attempted to cure past 
irregularities was confined in its operation to citics which had already made con- 
tracts containing such irregularities, hence a closed class. Accord: State ex rel. 
Johnson v. Supervisors, etc., 167 Wis. 417, 167 N. W. 822 (1918). 

“ Infra, notes 23, 27, 30, 31. Hjelming v. LaCrosse County, 188 Wis. 581, 
206 N. W. 885 (1926). 

152 Wis. 464, 472, 140 N. W. 79 (1913); State ex rel. Risch v. Trustees, 
etc., 121 Wis. 44, 98 N. W. 954 (1904). 








548 WISCONSIN LAW REVIEW [Vol. 12 


make the inclusion of one class and the consequent exclusion of all 
other classes from the operation of the statute a valid classification.'* 

In general, where statutes refer to the terms of office or compen- 
sation of officers in cities or counties of any particular class, such 
statutes have been held valid notwithstanding the constitutional provi- 
sions against amending the charter of any city except by general act 
and the constitutional provision for uniformity of county govern- 
ment. Thus, statutes providing for a method of election of county 
supervisors,’* the salary of a register of deeds,’® the compensation 
of judges,’® the salary of a city clerk,’* the term of office of a city 
attorney,'® the establishment of a police pension fund’® or of a metro- 
politan sewage commission”® have all been held valid, although Mil- 
waukee was in fact the only city or county affected in each case. In 
all the foregoing cases, the statutes referred to all cities or counties 
over a designated population. Where the classification was not based 
on population, but referred specifically to “the compensation of the 
sheriff of Milwaukee County” the act was held invalid, because no 
other county could ever come into the class.24 There must be a 
reasonable basis for the classification, and thus an act providing for 
nonpartisan elections in counties of over 250,000 was held invalid, 
because there was no reason for limiting the principle of nonpartisan 
elections to counties of any one class.** In those cases upholding 
the validity of the classification, the theory seemed to be that the 
duties of officials in large cities and the amount received by them 
in fees made the incidents of their respective offices essentially unlike 
the incidents of the same offices in smaller communities, and hence 
there was a reasonable basis for classification.** 





* State ex rel. Milwaukee Sales and Investment Co. v. Railroad Comm., 174 
Wis. 458, 183 N. W. 687 (1918); Kroeplin v. County of Milwaukee, 180 Wis. 424, 
190 N. W. 454 (1923) ; Christopher v. Chilton, 205 Wis. 418, 237 N. W. 134 (1931). 
The act allowed owners of agricultural lands within cities of the fourth class whose 
lands had been within the limits of such c‘ties for twenty years to petition for 
severance of such lands from the city and addition of the lands to the adjoining 
towns. The court divided, four justices holding that the act was invalid because 
there was no basis for limiting the class concerned to owners of land within cities 
of the fourth class, and three justices dissenting on the ground that if the legislature 
wished the statute to be so limited, the inclusion of owners within cities of the 
fourth class was proper, and the act could not be held invalid on the ground that 
the exclusion of other owners was improper. 

™* State ex rel. Scanlon v. Archibold, 146 Wis. 363, 131 N. W. 895 (1911). 

* Verges v. Milwaukee County, 116 Wis. 191, 93 N. W. 44 (1903). 

* Milwaukee County v. Halsey, 149 Wis. 82, 136 N. W. 139 (1912). 

* City of Milwaukee v. Reiff, 157 Wis. 226, 146 N. W. 1130 (1914). 

* State ex rel. Williams v. Kaempfer, 176 Wis. 283, 187 N. W. 215 (1922). 

* State ex rel. Risch v. Trustees, etc., 121 Wis. 344, 98 N. W. 954 (1904). 

* Thielen v. Metropolitan Sewerage Comm., 178 Wis. 34, 189 N. W. 484 
(1922). 

* Milwaukee County v. Isenring, 109 Wis. 9, 85 N. W. 131 (1901). 

* State ex rel. Melms v. Young, 172 Wis. 197, 178 N. W. 481 (1920). 

* Bingham v. Supervisors, etc., 127 Wis. 344, 349, 106 N. W. 1071 (1906) ex- 
plaining Verges v. Milwaukee County, 116 Wis. 191, 93 N. W. 44 (1903); Mil- 
waukee County v. Halsey, 149 Wis. 82, 93, 136 N. W. 139 (1912). 
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Statutes providing for construction of public works** and fin- 
ancing such construction, either by the issuance of bonds?® or special 
assessments.”® in municipalities of a limited class have been held 
valid. The theory of these cases is that the need for such works in 
large communities is essentially different from the need for the same 
works in smaller communities, with respect to the number, size, 
and cost of such improvements." It has been held that a smaller 
community may be required to approve such construction by popular 
referendum, because in smaller communities expenses are likely to 
be larger and the danger of failure greater than in larger commun- 
ities.2> But in all cases the class of communities affected must be 
capable of growth and not based solely on existing conditions.” 

The court has often recognized that there are problems other 
than those above mentioned which call for peculiar treatment in 
urban, as distinguished from rural areas. Thus the practice of phar- 
macy by assistant pharmacists may be justified in villages under 500, 
because it is difficult to get a registered pharmacist to come to such 
a village, there being little chance of profit, while such practice is not 
desirable, as a health measure in larger communities.*° In Milwaukee 
County v. City of Milwaukee* the court recognizes that the treatment 
of indigents having communicable diseases presents a problem in 
congested urban areas different from that in isolated rural areas. 
However, the county board of a large county must not be given 
different legislative power than the board of a smaller county, since 
the power which the board should be able to exercise has no relation 
to the size of the governmental unit.5* And it was held that a statute 
which regulated rents during the World War and immediately there- 
after could not be made to apply only to the city of Milwaukee, since 





“Bingham v. Supervisors of Milwaukee County, 127 Wis. 344, 106 N. W. 
1071 (1906) (viaducts). 

* Johnson v. City of Milwaukee, 88 Wis. 383, 60 N. W. 270 (1894) (sewers 
and parks). 

* Boyd v. Milwaukee, 92 Wis. 456, 66 N. W. 603 (1896) (streets). 

* Bingham v, Supervisors of Milwaukee County. 127 Wis. 344, 348, 106 N. W. 
1071 (1906). 

* Smith v. Burlington, 129 Wis. 336, 109 N. W. 79 (1906). 

* Burnham v. City of Milwaukee, 98 Wis. 128, 73 N. W. 1018 (1897) (Cities 
of the first class were permitted to issue bonds for building a garbage reducing 
works, said bonds to be issued in 1897. Because Milwaukee was the only city 
which could get into the classification during the time limited, the act was held 
a local law and void); Wagner v. Milwaukee County, 112 Wis. 601, 88 N. W. 
477 (1902) (Statute authorized the building of viaducts by any county, said 
viaducts to cost not less than $80,000 and the amount of bonds issued not to 
exceed one fifth of one percent of the taxable property in the county. Milwaukee 
was the only county having an assessed valuation sufficient to raise $80,000 in the 
manner specified. It was held that the class was not capable of expansion, hence the 
law was local, and therefore void) ; State ex rel. Johnson v. Supervisors, etc., 167 
Wis. 417, 167 N. W. 822 (1918). 

* State v. Evans, 130 Wis. 381, 110 N. W. 241 (1907). 

* 271 N. W. 399 (Wis. 1937). 

* Kroeplin v. Milwaukee County, 180 Wis. 424, 190 N. W. 454 (1923). 
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the problem of exorbitant rents existed in all communities throughout 
the state.** 

But there is reluctance to allow different systems of collection of 
tax funds in the various communities of the state. Thus special acts 
relating to estate taxes in Milwaukee County** and to requirements 
for publication of delinquent tax lists** in that county have been held 
invalid. Village of Whitefish Bay v. Milwaukee County* falls within 
this class of cases, although the statute there in question related to 
the distribution of tax funds rather than to the method of collection. 

Probably the best generalization which can be made is in the 
language of the court in Wisconsin Central Railway Company v. 
Superior," which seems to have gone to the limits of holding a 
classification valid : 

The change by which it was sought to govern cities by general and uniform 
laws instead of by special enactments relating to individual cities was radical 
and in the nature of an experiment. .. . The court was soon called upon to 
decide whether or not these apparently special laws were valid, and at once 
committed itself to the policy of allowing the greatest freedom possible for 
legislative action consistent with a reasonable interpretation of the constitu- 
tion. . . . (Italics supplied). 


And in speaking of the rules of classification, the court said in 
State ex rel. Risch v. Trustees :** 


Such rules do not furnish a certain test by which the constitutionality of a 
general legislative class may be determined, but the particular facts of each 
particular situation must necessarily be considered, it being kept in mind that 
the necessity and propriety for classification are primarily legislative questions. 
ArtTHuR Macipson. 
Freperick U. REEL. 


Patent LAW—ANTICIPATION BY A Prion PaTENT.—In the case 
of Schick Dry Shaver, Inc., et al. v. Dictograph Products Company, 
Inc.,) plaintiff brought an action for infringement of claims 1 and 
13 of patent no. 1, 721,530, issued in 1929, and claim 5 of patent 
no. 1, 757,978, issued in 1930. The patents related to an electrically 
operated dry shaver and improvements thereon. Defendant’s dry 
shaver, the Packard Lifetime Lektro-Shaver, was manufactured 
under patent no. 1, 970,518, issued in 1934. The court held that 
claim 5 of patent no 1, 757,978, was not infringed. With respect 
to patent no. 1, 721,530, defendant set up the defenses of anticipation 
and non-infringement. The court held for plaintiff on both these 


grounds. 





* State ex rel. Milwaukee Sales and Investment Co. v. Railroad Comm., 174 
Wis. 458, 183 N. W. 687 (1923). 

™“ State ex rel. Sanderson v. Mann, 76 Wis. 469, 45 N. W. 526 (1890). 

* Pedro v. Grootemaat, 174 Wis. 412, 183 N. W. 153 (1921). 

* 271 N. W. 416 (Wis. 1937). 

152 Wis. 464, 472, 140 N. W. 79 (1913). 

* 121 Wis. 44, 55, 98 N. W. 954 (1904). 

716 F. Supp. 936 (E. D. N. Y. 1936). 
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The decision of the court holding claim 1 not anticipated and 
finding infringement thereof seems sound, since that claim provided, 
among other things, for an extremely thin shear plate and means 
to insure the supporting of the plate against flexing by means of 
the cutter, two features unknown to the prior art, and contained in 
defendant’s device. 


The decision upholding claim 13 seems more doubtful. Claim 13 
consists of 3 elements, namely, (1) a shear plate with slots extending 
from side to side, (2) a cutter under the plate with teeth, and (3) 
means for operating the cutter transversely of the slots. In support 
of its defense of anticipation defendant introduced numerous prior 
patents, relying especially upon British patent no. 753 issued to one 
Appleyard in July 1913. The Appleyard patent, although broad, gen- 
eral and somewhat ambigous in its language, seems to have contem- 
plated, although it did not specifically claim, the three features con- 
tained in plaintiff’s claim 13. Unlike plaintiff’s letters-patent, Apple- 
yard’s did not describe specifically these features, but rather merely 
suggested them. The court held that there was not anticipation, dis- 
missing Appleyard’s patent on the ground that a prior patent in order 
to constitute anticipation must contain a full and complete disclosure 
of the invention the patent of which is in suit without any assistance 
from that patent? and that mere suggestions, not accompanied by 
explanation of how they are to be carried out does not constitute 
anticipation.* This rule has been enforced with particular strictness 
with respect to foreign patents.* Under Section 4886° of the patent 
laws, a prior patent may anticipate on either of two theories: (1) as 
constituting a patent as such, and (2) as constituting a description in 
a printed publication. Under the first theory the prior patent, to be 
anticipatory, (a) must be a public document,* (b) must be accessible 
to the public,’ (c) must be for some operative means,® and (d) must 
contain disclosures sufficiently complete to put the invention in the 
hands of the public and must be more than a mere prophecy or 
declaration of what could be done.® Under the second theory, (a) 





* Citing Skelly Oil Co. v. Universal Oil Products Co., 31 F. (2d) 427 (C.C.A. 
3rd, 1929). 

* Citing In re Fisher, 37 F. (2d) 628 (C. C. P. A. 1930). 

*Schuricht v. McNutt v. Millis, 26 F. (2d) 388 (D. Conn. 1928; Carson v. 
American Smelting & Refining Co., 4 F. (2d) 463 (C.C.A. 9th, 1925); Selectasine 
Patents Co. v. Prest-O-Graph Co., 267 Fed. 840 (D. Ore. 1920). See also 48 C. J. 
42; 1 Walker on Patents (6th ed. 1929) 120; 1 Robinson on Patents (1890) 459. 

529 Stat. 692 (1897); 35 U. S. C. A. §31 (1936). 

*Brooks v. Norcross, 4 Fed. Cases 294 (Case 1957, C. C. D. Mass. 1851). 

*Sirocco Engineering Co. v. B. F. Sturtevant Co., 220 Fed. 137 (C. C. A. 2d, 
1914) ; Safety Gas Lighter Co. v. Fischer Bros. & Corwin, 236 Fed. 955 (D. N. J. 
1916); Barber v. Otis Motor Sales Co., 265 Fed. 675 (N. D. N. Y. 1920). 

* Farmers’ Mfg. Co. v. Spruks Mfg. Co., 127 Fed. 691 (C. C. A. 4th, 1904) ; 
Rosemary Mfg. Co. v. Halifax Cotton Mills, Inc., 257 Fed. 321 (C. C. A. 4th, 
1919). 

* American Stainless Steel Co. v. Ludlum Steel Co., 290 Fed. 103 (C. C. A. 
2d, 1923). 
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it is immaterial what is claimed, provided there is disclosure ;!° (b) a 
patent may be a good reference, even though invalid; (c) an article 
may be anticipated by prior disclosure of that article, even though 
there is no disclosure of how the article is made ;*? (d) the drawings 
of a patent are looked upon as a printed publication, even though 
there is litt's or no description.'* 

Where prior patents, especially foreign patents, are introduced 
as evidence of anticipation, unsupported by any evidence relating to 
devices actually made or used under such patents, i.e., where the 
evidence consists of a mere paper or document and nothing else, the 
courts, in finding anticipation of non-anticipation, have generally 
limited themselves to the rules just set out; and upon a finding of 
non-anticipation they tend to hold the patent valid. In doing so, they 
neglect another very important test of validity, namely, the test of 
invention. Granting that the court may be correct in its finding that 
the exact thing involved in the patent in suit had not previously been 
patented it does not necessarily follow that the subsequent patentee 
has produced anything substantially different from that contained in 
the prior patent, or assuming, as we are justified in doing, that he 
was familiar with the prior patent,’* that he has exercised anything 
more than mere mechanical skill in rendering specific and definite 
that which was previously vague, ambiguous, or merely suggestive. 

In Section 4886, Congress has provided for the granting of 
patents to inventors or discoverers of any new and useful art of in- 
strument, or any mew and useful improvements thereof not known 
nor used by others in this country before his invention or discovery 
thereof, and not patented or described in any printed publication in 
this or any foreign country before his invention or discovery thereof.’® 
It is well settled that under this provision, the court must find that 
the patentee’s accomplishment constitutes invention. The test of in- 
vention has been well set out in Atlantic Works v. Brady,® where it 
was said: 

To grant to a single party a monopoly of every slight advance made, 
except where the exercise of invention somewhat above the ordinary mechan- 
ical engineering skill is dictinctly shown, is unjust in principle and injurious 
in its consequences. The design of the patent laws is to reward those who 


make some substantial discovery or invention which adds to our knowledge 
and makes a step in advance in the useful arts. Such inventors are worthy of 





*” General Electric Co. v. Cooper Hewitt Electric Co., 249 Fed. 61 (C. C. A. 
6th, 1918). 

* American Steel Foundries v. Bettendorf Axle Co., 245 Fed. 571 (S. D. 
Iowa 1917); Dalton Adding Machine Co. v. Rockford Milling Machine Co., 253 
Fed. 187 (E. D. Ill. 1918). 

* Cohn v. United States Corset Co., 93 U. S. 366, 23 L. ed. 907 (1876). 

™ Keene v. New Idea Spreader Co., 231 Fed. 701 (C. C. A. 6th, 1916). 

“« It may be that the patentee had no knowledge of this previous use or 
previous description; still, his patent is void; the law supposes he may have known 
of it...” Per Marshall, C. J. in Evans v. Eaton, 16 U. S. 260, 274, 4 L. ed. 433 
(1818). 

* 29 Stat. 692 (1897). 35 U. S. C. A. §31 (1936). 

107 U. S. 192, 27 L. ed. 438 (1882). 
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all favor. It is never the object of those laws to grant a monopoly for 
every trifling device, every shadow of a shade of an idea which would 
naturally and spontaneously occur to any skilled mechanic or operator in 
the ordinary process of manufactures. Such an indiscriminate creation of 
exclusive privileges tends rather to obstruct than to stimulate invention. . . . 


When occasion arises for applying the test of invention, it may 
be questioned whether foreign patents should be any more narrowly 
construed than domestic patents. The patent laws are not designed 
to reward people for producing things, which though new to them are 
old to others. The general public, through the patent laws, as an 
encouragement to invention and an inducement to disclose, offers a 
patent to any one who has invented a new and useful thing. “New” 
means new to the public, one party to the contract. If the the in- 
vention is not already in the public knowledge, it is new as to the 
public. If, however, the invention is already in the public knowledge, 
the consideration for the grant fails and the patent is void. Should 
this not apply to foreign patents and domestic patents equally ? 

In the instant case, should not the court, after applying the test 
that it did, have taken the additional step of determining whether 
plaintiff’s device, in view of the prior patent, constituted anything 
more than a mere contribution of mechanical skill? Or, to phrase 
the test in another way, might it not have asked itself: Could the 
defendant, skilled in the art involving dry-shavers and thoroughly 
familiar with the Appleyard patent, have constructed its device by the 
exercise of nothing more than mechanical skill, even though totally 
unfamiliar with plaintiff’s patent ? 

Epwarp M. SHEALY. 
Epwarp V. Davey. 


PRACTICE—Process—SERVICE ON Non-ReEsSIDENT Motorists— 
StaTuTorY INTERPRETATION.—Action was brought by plaintiff in 
South Carolina against defendant company, incorporated under the 
laws of Virginia. Defendant, as a non-resident, the amount involved 
exceeding the sum of $3,000, removed the case to federal court. 
Defendant then appeared and moved to set aside attempted service 
upon the Director of the motor vehicle division of the South 
Carolina Highway Department as ineffective under the South Caro- 
lina statute. The complaint alleged damages to the plaintiff as a result 


*S. C. Code (1932) §437. “The acceptance by non-resident of the rights 
and privileges conferred by the laws . . . permitting the operation of motor vehicles, 
as evidenced by the operation of a motor vehicle by such non-resident on the 
public highways of this State, . . . shall be deemed equivalent to the appointment 
by such non-resident of the director of motor vehicle division of the State High- 
way Department .. . to be his true and lawful attorney upon whom may be 
served all summons or other lawful process in any action or proceeding against 
him, growing out of any accident or collision in which said non-resident may be 
involved by reasons of the operation by him, for him, or under his control 
or direction, express or implied, of a motor vehicle on such highways of the 
State, and said acceptance or operation shall be a signification of his agreement 
that any such process against him shall be of the same legal force and validity as 
if served on him personally.” 
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of the collision of an automobile in which she was a passenger with 
a car owned and negligently driven by one Still, “the agent, servant 
and/or employee of defendant company, engaged in the furtherance 
and transaction of defendant’s business in the State of South Caro- 
lina”. Upon affidavits submitted by defendant in support of its 
motion it was made to appear that said Still was a traveling repre- 
sentative of defendant corporation, engaged in calling upon and 
securing written orders from its customers ; that said Still received no 
other compensation from defendant than commissions on sales so 
made, and that he owned and paid the expenses of the operation of 
the car, over which operation the defendant had and exercised no 
control. Held: Motion granted; service vacated and set aside.” 

In an effort to remove jurisdictional obstacles to convenient and 
inexpensive suit by the injured party® three-quarters of the states 
have passed statutes authorizing substituted service of process upon 
state officials in actions against non-resident motorists.* 

At least four interpretations of such statutes have been adopted by 
the courts: 

First, that “operation” means a personal, physical act in working 
the mechanism of the car and that the statute allows substituted 
service only in actions against the actual driver. A number of courts 
have adopted this interpretation thus preventing service upon indi- 
viduals whose automobiles were driven by agents,5 or by others with 
their express® or implied’ consent. It seems apparent that this ex- 
tremely narrow interpretation is unjustified. Corporations can operate 
only by agents and servants and hence one could never obtain service 
upon corporations under this statute. It would, therefore, be un- 
fortunate to reach this conclusion and it is improbable that the legis- 
lature intended it, especially in view of the prevalence of bus com- 
panies, trucking companies, and traveling representatives of corpor- 
ations. Fortunately this interpretation was not open to this court 
inasmuch as the South Carolina statute contains the words “. . . op- 
eration... for him...” (Italics supplied). 

Secondly, that the word “operation” may, besides personal driving, 
include an agent’s operation of his employer’s car in the scope of 
his employment. The New York courts have adopted this interpre- 
tation.* The statute in the principal case would cover such a situa- 
tion. 

Thirdly, that the word “operation” covers the driving of a car 
by a third party, not an agent, with the consent of the owner. The 


* Korchner v. N. & W. Overall Co., 16 F. Supp. 915 (E. D. S. C. 1936). 

* Pawloski v. Hess, 250 Mass 22, 144 N. E. 760 (1924). 

*Culp, Process in Actions Against Non-Resident Motorists (1934) 32 Mich. 
Mich. L. Rev. 325. 

* Morrow v. Asher, 55 F. (2d) 365 (N. D. Tex. 1934); Day v. Bush, 18 La. 
App. 682, 139 So. 42 (1932). 

* Gesel v. Wells, 229 App. Div. 11, 24 N. Y. Supp. 628 (1930). 

*O’Tier v. Sell, 252 N. Y. 400, 169 N. E. 624 (1930). 

* Bessan v. Public Service Co-ordinated Transport, 135 Misc. 368, 237 N. Y. 
Supp. 689 (1929) ; Bischoof v. Schnepp, 139 Misc. 293, 249 N. Y. Supp. 49 (1930). 
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New York court refused to countenance this construction ;* and as 
a result an amendment to the non-resident motorist statute followed 
immediately.° The amended statute allowed such service where the 
vehicle is operated with the consent, express or implied, of the non- 
resident owner. The same result has now been obtained in Louisiana." 

Fourthly, that the statute allows service upon all principals re- 
gardless of whether the principal or agent owned the car. However, 
a great number of courts have refused to allow the relation of prin- 
cipal and agent existing between the defendant and operating owner 
to bring the defendant within the scope of the term “operation”.' 
One can argue, however, that mere ownership of the vehicle is not 
controlling.4* If under the statute the principal is amenable to sub- 
stituted service when he or it owned the automobile with which the 
agent was involved in the accident, it is difficult to see why the rule 
should be different merely because the agent holds the title to the 
automobile. The possible hardship to the principal in defending 
foreign suits suggested by some courts would seem outweighed by 
the otherwise great burden on the accident victims.’* In the principal 
case it fairly appeared from the affidavits that Still was not the 
agent of defendant. Thus the court might have avoided ruling on 
this type of construction. Nevertheless, it refused to adopt it and, 
instead, adopted the rule that the statute did not cover a case in which 
the defendant was not the owner of the car. The court supports this 
result with a quotation from the New York case of Wallace v. Smith.5 
It is suggested that had the affidavits shown that an agency relation 
existed the court might well have adopted the fourth interpretation 
and repudiated the New York rule. 

The Wisconsin court, construing the Wisconsin statute’® in a 
recent case," adopted the fourth interpretation. 

There are two difficulties which arise in adopting this interpre- 
tation: (1) It appears to be somewhat in conflict with the so-called 





* Gessel v. Wells, 229 App. Div. 11, 240 N. Y. Supp. 628 (1930); O’Tier v. 
Sell, 252 N. Y. 400, 169 N. E. 624 (1930). 

*N. Y. Laws (1930) c. 57. 

* Duncan v. Ashwander et al, 16 F. Supp. 829 (W. D. La. 1936). 

“Brown v. Cleveland Tractor Co., 265 Mich. 475, 251 N. W. 557 (1933); 
Clesas v. Hurley Machine Co., 52 R. I. 69, 157 Atl. 426 (1930); Wallace v. Smith, 
237 App. Div. 599, 265 N. Y. Supp. 253 (1933). 

*See Note (1932) 80 Univ. Pa. L. Rev. 909, advocating extension of the 
statutes to cases where the non-resident principal is neither owner or driver. 

“Report by the Committee to Study Compensation for Auto Accidents 
(Columbia University Council for Research in Social Sciences, 1932) 55. 

** 238 App. Div. 599, 265 N. Y. Supp. 253 (1933). 

* Wis. Stat. (1935) §85.05 (3) “The use and operation by a non-resident 
of a motor vehicle over the highways of Wisconsin shall be deemed an appointment 
by such non-resident of the secretary of state to be his true and lawful attorney 
upon whom may be served all legal process in any action or proceedings against 
him, growing out of such use or operation resulting in damage or loss to person 
or property. . .” 

** State ex rel. J. A. Sexauer Mfg. Co. v. Grimm, 217 Wis. 422, 259 N. W. 
262 (1935). However the court found on affidavits submitted that the driver of 
the car was not defendant’s agent but an independent contractor. 
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rule of strict interpretation of statutes in derogation of the common 
law, forbidding extension of the provisions to include by implication 
persons not within the express terms.’* (2) It presents an anomalous 
situation in that the question of agency upon which ultimate liability 
rests and which is usually for the jury under proper instructions 
becomes a preliminary question of fact for the court. Furthermore, 
the decision of the court will be based solely upon affidavits and mo- 
tions and not upon evidence. 

Wayne B. ScHLINTZz. 

Vircinta E. CoLtins. 





* Fitzgerald v. Quann, 109 N. Y. 441, 17 N. E. 354 (1888), Black, Construction 
and Interpretation of Laws (2d ed. 1911) 367 et seq. 











NEWS OF THE SCHOOL 


ORDER OF THE Coir: On May 20, the following members of the 
senior class were inducted into the Order of the Coif: George C. 
Card, Thomas E. Fairchild, Leo J. Fox, John R. Frampton, Henry 
Kaiser, Irving A. Lore, Arthur B. Magidson, Edward M. Murphy, 
Albert F. Neumann, William H. Riley, Wayne B. Schlintz, H. 
Lougee Stedman, Richard C. Surplice, Thomas M. Tracey, Hilbert P. 
Zarky. 

Wisconsin Law FELLowsHIps: John R. Frampton, Henry 
Kaiser and Hilbert P. Zarky were appointed Fellows in Law for the 
following year. This appointment includes work with the state ad- 
ministrative departments, and, on the completion of a thesis, leads to 
an S.J.D. degree. 


Honors: The Salmon W. Dalberg Scholarship Prize was 
awarded to Albert F. Neumann. The following students graduated 
from the law school with honors: Albert F. Neumann, Hilbert P. 
Zarky. 

Law Review AND LecaL Arp: The faculty made the following 
appointments to the executive board of the Law Review for the 
school year 1937-8: Clark M. Byse, editor-in-chief; William T. 
Little, note editor. 

Ralph von Briesen will serve as chairman of the Legal Aid Bureau 
for the ensuing year. 


Law Scuoot Banguet: On April 29 the annual Law School 
Association banquet was held, with Kenneth Burgess of Chicago 
as the principal speaker. 


Law Scuoot AssociaTIon Orricers: The officers elected to 
serve the Association for the year 1937-8 are: Joseph M. Kelly, 
president; James A. Hughes, vice-president; and Paul H. Jensen, 
secretary-treasurer. 

Facutty: Dean Lloyd K. Garrison was elected president of the 
Association of American Law Schools for the year 1937. During 
the steel strike Dean Garrison was appointed by President Roosevelt 
to serve as a member of the Steel Mediation Board. 

Professor Alfred Gausewitz will teach at Columbia Law School 
for the summer session. 

Professor Charles Bunn will teach at Stanford during the second 
term of the summer quarter. He has been granted a leave of absence 
for the coming year and will be visiting professor at Harvard Law 
School, while Professor William E. McCurdy of Harvard will teach 
at Wisconsin. 
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Professor Richard Campbell has returned from the University 
of Chicago where he has been teaching for two quarters. 

Professors William G. Rice, Jr. and Nathan P. Feinsinger will 
serve as special counsel to the Wisconsin Labor Relations Board 
during the summer. 

Willard Hurst has been appointed to the law school faculty as 
instructor in law. Mr. Hurst graduated from the Harvard Law 
School in 1935 ; and returned to do graduate work in the year 1935-36. 
Since then, he has served as law secretary to Mr. Justice Brandeis 
of the United States Supreme Court. 

Mrs. Sophie M. Briggs, at the end of thirty-one years, and Mrs. 
Della Ellsworth at the end of twenty-one years, have resigned their 
respective posts of librarian and assistant librarian of the law school. 
In leaving, they carry with them the grateful appreciation of all 
connected with the school during their many years of loyal and capable 
service. 

The guiding principle under which Mrs. Briggs administered the 
library was that it is a place where books are used rather than 
a place where they are kept. Students found in it helpful, personal 
aid instead of the hinderance so often found in formal rules and 
regulations. The result was efficiency amidst informality, making 
of the library a spot to work in with pleasure and to look back upon 
with happy memory. 

Philip G. Marshall, LL.B. 1931 Marquette University Law 
School, and, at present, head reference assistant in the Milwaukee 
Public Library, has been appointed librarian and instructor in legal 
bibliography. 

Mrs. Florence W. Lanning, who received this month from the 
University of Wisconsin Law School her certificate of successful 
completion of professional study toward the degree of bachelor of 
laws, has been appointed assistant librarian and instructor in legal 


bibliography. 


Burr W. Jones Memorrs: The memoirs of the late Justice Burr 
W. Jones are being published by the Wisconsin Historical Society in 
the Wisconsin Magazine of History. Publication was begun in the 
first number of volume 20 and will be completed in the first number 
of volume 21. Those interested in securing copies of these numbers 
can do so by becoming members of the Society; such membership 
will entitle them to volume 21 and those numbers of volume 20 in 
which the memoirs appear. Communications should be addressed to 
Dr. Joseph Schafer, State Historical Society, Madison, Wisconsin. 
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Modernization of statutes: A Sym- 
posium, 417, 

Officers, Minnesota Business Cor- 
poration Act, 438. 

Ohio, reflection of the draftsmen of 
the General Act, 487. 

Paid-in surplus, Illinois Business 
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Shares, 
—subscriptions, Illinois Business 
Corporation Act, 478. 
—treasury, Illinois Business Cor- 
poration Act, 477. 


Statutes, 
—accounting, statutory develop- 
ments, 498, 
—modernization of, 417. 
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417. 
Surplus, 
—accounts. statutory develop- 
ments, 498. 
—Illinois- Business Corporation 
Act, 474, 


—taxation of, 282. 
Taxation of, 280, 308. 
Treasury Shares, 
—Illinois Business Corporation 
Act, 477. 
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International labor conventions, 
ratification of, 185. 
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lations Act, 367. 
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Marriage: 
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Assumption by grantee, 
—nature of mortgagee’s right, 
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Home rule amendment, 
—recent Wisconsin cases, 17. 
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Infant trespassers, recent Wiscon- 
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Notice of personal injury, recent 
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sin cases, 59. 

Trespassers infant, recent Wiscon- 
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Wisconsin Supreme Court, recent 
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Negotiable Instruments. 

Transfer of, 

—as collateral security, 142. 
—without consideration, 144. 

Wisconsin Supreme Court, recent 

cases, 16. 


Occupational Diseases. 
See Workmen’s Compensation. 
Offices. 
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24. 
Options. 
See Contracts. 


Parol Evidence. 
See Evidence. 
Parties. 
See Pleading. 
Partnership. 
Use of to avoid Workmen’s Com- 
pensation, 219. 
What constitutes, 219. 
Patent Law. 
Prior patent, anticipation by, 550. 
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Declaratory judgment, recent Wis- 
consin cases, 66. 
Insurer, automobile liability, suit 
against alone, 531. 
Joinder of automobile liability in- 
surer in original action, 531. 
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labor association for tort, 523. 
—suit against automobile lia- 
bility insurer alone, 531. 
Wisconsin Supreme Court, recent 
cases, 65. 
Practice and Procedure. 
Appeals, recent Wisconsin cases, 
69. 
Appearances, 
cases, 68. 
Argument of counsel, improper re- 
marks, 384. 
Criminal, recent Wisconsin cases, 
35. 
Declaratory judgments, recent 
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Non-resident motorists, service on, 
553. 
Process, 
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—service on non-resident mo- 
torists, 553. 
Trial, improper remarks of counsel, 
384. 
Venue, suit by or against co-oper- 
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Workmen’s Compensation, pro- 
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88. 
Practice of Law. 
See also Attorney and Client. 
Improper what constitutes, 394. 
Price Maintenance. 
See Trade Practices. 
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Probate. 

See also Wills. 

Claims against decedent’s es- 
tates, 


—near relatives, claims by, re- 
cent Wisconsin cases, 76. 
—recent Wisconsin cases, 75. 

Guardianship, recent Wisconsin 
cases, 71. 
Testamentary trusts, recent Wis- 
consin cases, 77. 
Wisconsin Supreme Court, recent 
cases, 71. 
Procedure. 
See Practice and Procedure. 
Process 
See Practice and Procedure. 


Proximate Cause. 
See Negligence. 
Public Utilities. 
Special Assessments, liability for, 
110. 
Wisconsin Supreme Court, recent 
cases, 21, 


Real Estate. 

See also Mortgages. 

Adverse possession, recent Wis- 
consin cases, 51. 

Easements’ reciprocal, natural 
rights or incorporeal interest in 
land? 114. 

Fixtures, recent Wisconsin cases, 
54. 

Homestead exemption, 121. 

Landlord and tenant, recent Wis- 
consin cases, 52. 

Reciprocal easements, natural 
rights or incorporeal interest in 
land? 114. 

Wisconsin Supreme Court, recent 
cases, 46. 

Restatement of Contracts. 

See Contracts. 


Self-serving Statements. 
See Evidence. 
Service of Process. 
See Practice and Procedure. 
Special Assessments. 
See Taxation. 
Statutes. 
See also Interpretation of Laws. 
Assessments, 
—real estate, valuation in Wis- 
consin, interpretation of sta- 


tute, 540. 
—special, suggested revision of 
statute, 110. 
Encumbrances, motor vehicles, 


suggested, for recording of, 92. 

Evidence, comment on failure of 
accused to testify, suggested 
statute, 361. 

Fair trade acts, 226. 

Financial responsibility statutes, 
classification of, 96. 





Reclassification of offenses as civil 
instead of criminal, 365. 
Workmen’s Compensation, 
gested amendments. 
—evasion by partnership agree- 
ment, prevention of, 219. 
—occupational diseases, 198. 
Wrongful death, conflict of laws, 
234. 
Statutory Construction. 
See Interpretation of Laws. 
Stockholders. 
See Corporations. 


sug- 


Taxation. 

Assessment of real estate in Wis- 
consin, 540. 

Avoidance by revocable trusts, 388. 

Corporation law, effect on, 280. 

Corporations, 
—accumulations, 292. 
—appreciation, unrealized, 289. 
—deferred items, 303. 
—dividends or interest? 294. 
—dividends, share, 286. 
—dividends, surplus for, 282. 
—interest or dividends? 294. 
—shareholder, 309. 
—shares, redemption of, 291. 
—treasury stock, 296. 

Dividends, tax on declaring, re- 
cent Wisconsin cases, 83. 

Federal taxation vs. corporation 
law, 280. 

Income, recent Wisconsin cases, 
78. 

Inheritance, 
cases, 83. 

Property, recent Wisconsin cases, 
80. 

Special assessments, liability for, 
110. 

Real estate valuation in Wiscon- 
sin, 540. 

Revocable trusts, 388. 

Valuation of real estate in Wis- 
consin, 540. 

Wisconsin Supreme court, recent 
cases, 78. 

Torts. 
See also Negligence. 
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Privacy, right of, use of portrait 
of living person as a trade 
mark, 258. 

Trade Marks & Trade Names. 

Photograph of living person as a 
trade mark, 258. 

Trade Practices. 

Administration of acts, procedure, 
274. 

Codes, regulation of trade prac- 
tices by, 265. : 

Constitutionality of Wisconsin 
Trade Practice Acts, 269. 

Emergency nature of regulation, 
277. 

Fair Trade Acts, 
—constitutionality of, 232. 
—extent of, 231. 

—predatory price cutting, resale 
price maintainance, 226. 

Regulation of trade practices by 
codes, 265 

Wisconsin Recovery Acts, 265. 

Treaties and Treaty Power. 
See Constitutional Law. 
See Practice and Procedure. 

Trusts. 

Bank officer as trustee, duty of, 
129. 

Compensation of trustee, 129. 

Creation of, by insurance con- 
tract, 167. 

Duty of trustee as to funds in 
bank, 129. 

Removal of trustee, grounds for, 
131. 

Revocable, taxation of, 388. 

Taxation, use of trust to avoid, 
388. 

Testamentary, 
cases, 77. 

Will, trust created by, 402. 


recent Wisconsin 


Ultra Vires. 
See Corporations. 
Unfair Competition. 
See Trade Marks and Trade 
Names; Trade Practices. 











Vendor and Purchaser. 
Wisconsin Supreme Court recent 
cases, 25. 
Veto. 
Partial, by governor, recent Wis- 
consin cases, 19. 


Wills 
See also Probate. 
Construction, recent Wisconsin 
cases, 74, 


Contract to devise or bequeath, 
77; 402. 
Wisconsin Law School. 
News of, 134; 557. 
Wisconsin Recovery Act. 
See Constitutional Law; 
Practices. 
Wisconsin Supreme Court, Work Of, 
Banking and negotiable instru- 
ments, 10. 
Constitutional law, 17. 
Contracts, vendor and purchaser, 
25. 
Criminal law, 31. 
Evidence, 35. 
Insurance, 40. 
Mortgages and real estate, 46. 
Negligence, 56. 
Pleading, practice and procedure, 
65. 
Probate, 71. 
Statistical survey, 5. 
*Taxation, 78 
Workmen’s Compensation, 83. 


Trade 


Workmen’s Compensation. 

Agreement to evade liability un- 
der, legality of, 219. 

Amendment, suggested, 219. 

“Arising out of employment” re- 
cent Wisconsin cases, 87. 

Avoidance of, use of partnership, 
219. 

Compensation for occupational dis- 
eases, 198. 

Conflict of laws, recent Wisconsin 
cases, 87. 

Employer-employee relationship, 
recent Wisconsin Cases, 86. 

Findings of fact, recent Wisconsin 
cases, 85. 

Independent contractor or ser- 
vant, effect of forming partner- 
ship, 219. 

Occupational diseases, 

—all inclusive plan, 205. 
—compulsory laws, constitu- 
tional problem, 201. 

—historical background, 199. 
—recent Wisconsin cases, 84, 
—schedule plan, 205. 

—statutes, 204. 
—time of injury, 207. 

Procedure, recent Wisconsin cases, 
88. 

Wisconsin Supreme Court, re- 
cent cases, 83. 

Wrongful Death Statutes. 

Conflict of laws, 234. 
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